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Nore: The attention of those interested in following currently the cease and 
desist orders of the Commissien is invited to the advantages offered by the Federal 
Register, which is published daily by the Division of the Federal Register, 
National Archives, and sets forth, among other things, current orders and regula- 
tions of the different Government establishments, which have general applicability 
and legal effect. 
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138 F. (2d) 824. 

PNG acer ea Inte CO meee ee ee (OC. ©. A.) “Memoranda,” 20-789. 

Meta staley wits. GO" eb ale n= (C. ©. A.) 86-1126; 3S. & D. 556. 


135 F. (2d) 453; 144 F. (2d) 221; 324 39-677; (8. ©.) 40-906. 
U.S. 746; (65 S. Ct. 971). 


Alberty, Adah *= = 2 ~_ = = 2s (C. C. A.) 82-1871; 3S. & D. 358. 
118 F. (2d) 669. 

Aveonm iaimber Oo, 6b dl. -2--=- == (C. ©. A.) 16-657; 2.8. & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 U.S. 17-669; 2S. & D. 221; (8. C.) 
67; (54 S. Ct. 315). 18-669; 2S. & D. 247. 

MiloneipeWirisley, ©o; (eb alae==2-- === (C. ©. A.) 31-1815;3:S. & D. 250. 
113° (20) 437. 

Alle-Rhume Remedy Co., Inc., et al_-_------- (C. CG. A.) 80-1618; 3 8. & D. 170. 

Allied Pharmacal Co., Inc:,"ete=—_-_—— —=——-_— (D. CG.) 31-1905; 38. &. D. 704. 


Alma’s Home Made Candies (Mrs. Alma (C.. C6. A.) 38-919. 
Loughran, et al.) 
143 F. (2d) 481. 
Aluminum Co. of America___--------------- 
284 Fed. 401; 299 Fed. 361. 7-618; 1 


OU 


(C. GC, A.) 5-529) TS. '&"D, 215; 
5. & D. 260. 


RM 


1Interlinear citations are to the reports of the National Reporter System and to official 
United States Supreme Court Reports in those cases in which the proceeding, or proceedings, 
as the case may be, have been there reported. Such cases do not include the decisions of 
the Supreme Court of the District of Columbia, nor, in all cases, some of the other pro- 
ceedings set forth in the above table, and described or reported in the Commission’s Decisions 
and the Commission publications entitled “Statutes and Decisions—1914-1929,” “Statutes 
and Decisions—1930-1938,” and “Statutes and Decisions—1939-1943,” which also include 
cases here involved, for their respective periods. 


The two earlier publications also include Cla 
said Act administered by the Commission during the aforesaid period, but in which Com- 


mission was not a party. As above noted, they are respectively referred to as 18. & D. —, 
DDS LED), = hal Bis Gs BE eM GaY ‘Memorandum of Court Action on Miscellaneous Inter- 
locutory Motions” during the period covered by the second compilation, namely 1930-1938, 


see said compilation at page 485 et seq. 
2For interlocutory order of lower court, see “Memoranda, 


yton Act cases bearing on those sections of 


» 98-1966 or 2S. & D. 487. 
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Ammber-ltas (Wardd Miller)messneas== a= (C..C. A.) 21-1223; 2 S. & D. 329, 
Am \Mceanra: SON mel alias = == eee -(C. C. A.) 22-1149; 2S. & D. 347; 
84 F. (2d) 910; 94 F. (2d) 802. 26-1501; 2S. & D. 439; 31-1828 ; 
3S. & D. 261. 
American Army and Navy Stores, Inc__------ (C. A. for D. C.) 23-1892; 25. & 
D. 358. 
America Candy: © 0s sas ea a= eee (C. C. A.) 27-1683; 2 8S. & D. 467. 
97 F. (2d) 1001. 
American Chain & Cable Co., Inc., et al__-___ (C. C. A.) 88-825, 896. 

139 F. (2d) 622; 142 F. (2d) 909. 
American Collese et.al saa. aan eee (C. C. A.) 30-1674; 3 S. & D. 222. 
Americans rue) COLp i= 28> 52 =e (C. C. A.) 40-930. 

149 F. (2d) 608. 

American Field Seed Co., et al___----------- (C. C. A.) 30-1648; 3 S. & D. 200. 

American Medicinal Products, Ine., et al_-_____ (D. C.) 30-1683; 3 S. & D. 230; 

186 F. (2d) 426. (C. C. A.) 86-1167; 3 S. & D. 
591. 

AIMECTICANS SIU CO= ents nee eee eee (C. C. A.) 138-607; 2 S. & D. 68. 


88 F, (2d) 547. 
American Steel and Wire Co., of N. J., The, (C. C. A.) 34-1862; 3S. & D. 491. 
et al. 
American Television Institute, Inc., U. S. v-_- (D. C.) 36-1175; 3 S. & D. 735. = 
Americans Dopacco: CO=2aese = ae (D. C.) 5-558; 1S. & D. 239; (S. 
283 Fed. 999; 264 U. S. 298 (44 S. Ct. C.) 7-599; 1S. & D. 341; (C. C. 
336); 9 F. (2d) 570; 274 U. S. 5438 =A.) 9-653;18. & D. 433; (S.C.) 
(47 S. Ct. 663). 11-668; 1 S. & D. 615. 
America’s Medicine, etc. (Harry 8. Benham)-_ (D. C.) 29-1629; 3 S. & D. 642. 
Anchor Hocking Glass Corp., Lancaster, Ohio, (C. C. A.) 34-1789; 3 S. & D. 426. 
et al. 
124 F. (2d) 187. 
Antisepto Products Co., ete. (Edward L. (D. C.) 29-1687; 3 S. & D. 649. 
Jenkins, et al.) 


Altes We sbaper @oj7- bein. 3 222 eee (C. C. A.) 40-921; (S. C.) 42-909, 

149 F. (2d) 424; 328 U. S. 198. (66 S. 
Ct. 982). 

Ardelie Inc: sHelenss= vas) ee wae serena (C. C. A.) 28-1894; 3 S. & D. 59. 
101 F. (2d) 718. 

Arden; Inc: Blizabeth,;retsali == (C. C. A.) 42-916. 
156 F. (2d) 132. 

Arkansas Wholesale Grocers Ass’n________ (C. C. A.) 11—646; 1S. & D. 593. 
18 F. (2d) 866. 

CET E Clin Or ser 1 Coan © 222) eee eee ee en (C. C. A.) 21-1202; 2S. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 973. 22-1155; 2 S. & D. 352. 

AR MOU? “88 C0 21s Swat ofl tree a a Re WOR (C. C. A.) “Memoranda,” 20-745, 

Army and Navy Trading Co_______. (C. A. of D. C.) 24-1601; 2 S. & 
88 F. (2d) 776. D. 374, 

ARNOLO Stone; C0. 4 cece tal We ee Oe (C. C, A.) 15-606; 2 S. & D. 123. 


49 F. (2d) 1017. 


*Interlocutory order. Seealso1S. & Dior, 
‘For interlocutory order, see “Memoranda,” 28-1965 or 2 8S. & D. 485. 
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Aronberg, Earl (Positive Products Co., ete.)-. (D. C.) 29-1634; 3 S. & D. 528; 


132 F. (2d) 165. (C. C. A.) 35-979; 3S. & D. 647. 
Aron Morris, et al. (Globe Printing Co.)---- (D. C.) 36-1180; 3 S. & D. 560. 
50 F. Supp. 289. : 
Arrow-Hart & Hegeman Electric Co_-------_ (C. C. A.) 17-658, 683.; 2 S. & D. 
68 F. (2d) 108;.65 F. (2d) 336; 291 U.S. 211, 233; (S. C.) 
587 (54 8S. Ct. 532). 18-691; 2 S. & D. 267. 
(MEHLOO MGR COMP. © Sete = Se EE oases (C. C. A.) 18-680; 2 S. & D. 256. 
69 F. (2d) 36. 


_ Artloom Corp. v. National Better Business (D.C.) footnote, 15-597. 


Bureau, et al. 
48 F. (2d) 897. 
Associated Laboratories (Milton Irwin, et al.) (C. C. A.) 38-906. 
143 F. (2d) 316. 
Associated Laboratories, Inc__-___-_----_--- (C. C. A.) 41-419. 
150 F. (2d) 629. 
Associated News Photographic Service, Inc. (C. C. A.) 35-978; 3 8. & D. 527. 
et al. 
Atlantic & Pacifie Tea Co., The Great___----- (C. C. A.) 29-1591; 3S. & D. 146. 
106 F. (2d) 667. ; 
Atlas Health Appliance Co. (Jacob L. Gold- (D. C.) 31-1897; 3 S. & D. 696. 
man) 


Averye sn li@p oe eee er ee ee (C. C. A.) 30-1667; 3 S. & D. 216. 
Aviation Institute of U. S. A., Inc__-------- (C. A, of D. C.) 21-1219; 28. & D. 
326. 

Ayer, Harriet Hubbard, Inc.°___-_-+--------- (C..C. A.) 10-754; 1S. & D. 569. 
15 F. (2d) 274. 

Baldittsrenc bac Clito Con) 2s 22) - = (D. C.) 31-1894; 3 S. & D. 694. 

jain, Josie. 8 (C. C. A.) 11-717; 1 S. & D. 666. 
23 F. (2d) 615. 

BaltimorerGrain Comet Alena es === — === (D. C.) 5-578; 1 S. & D. 254; 
284 Fed. 886; 267 U. S. 586 (45 S. Ct. (S. C.) 8632; 15S. & D. 408. 

461). 

Baltimore Paint & Color Works, Inc_-------- (C. C. A.) 14-675; 2 8S. & D. 75. 
41 F. (2d) 474. 

Barager-Webster’? Goce. 2-2. 12__+---------=-- (C. C. A.) 26-1495; 28. & D. 434. 


95 F. (2d) 1000. 
Barber, Hiram (Motor Equipment Specialty (D. C.) 36-1174; 3 S. & D. 784. 


Cos), Us: 
Biche: Pophwveist! Con. a eS (D. C.) 3-542; 1S. & D. 876. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd_--_--------- (C. C. A.) 21-1220; 2 8. & D. 327. 
Bayuk Cigars, Inc__/_+_------------------- (C. C, A.) 14-679 (footnote), 708 ; 
28-1958, 3S. & D. 110; 29-1574 ; 
88. & D. 1312 


Bazelon, Mitchell A., et al. (Evans Novelty (C. C. A.) 34-1806; 3 S. & D. 441. 
Co., etc.) 


5 Wor interlocutory matter, see “Memoranda,” 28-1968 or 2 S. & D..489. 
6 For interlocutory order, see “Memoranda,” 20—744 or 1 S. & D. 720. 
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Bear Mill Manufacturing Co., Inc----------- (C. C. A.) 27-1685; 2 8. & D. 468. 
98 F. (2d) 67. 

Beech-Nut Packing Co.’ -_------------------- (C. C. A.) 2-556; 1S. & D. 545 
264 Fed. 885; 257 U. S. 441 (42 S. Ct. (S. C.) 4-583; 1S. & D. 170. | 

150). 

Belmont bites arise ee Cree ee eres (C. GC. A.) 28-1941; 3S. & D. 97. 
103 F. (2d) 538. 

Bene & Sons, Inc., John----------------—---- (C. C. A.) 7-612; 1S. & D. 354. 
299 Fed. 468. 

Benham, Harry S. (America’s Medicines, (D. C.) 29-1629; 3S. & D. 642. 

ete. 

eee Leland F. (The Zelle Co.) --------- (D. C.) 29-1681; 3 8. & D. 644. 

Benton Announcements, Inc_--------------- (C. C. A.) 85-941; 3 S. & D. 495.” 
180 F. (2d) 254. 

Berkey & Gay Furniture Co. et al_---------_- (C. C. A.) 14-679; 2S. & D. 91. 
42 FW. (2d) 427. 

Berry Secu Ouetne aaa es = ee ee (GC. C, A.) 80-1649 ; 3S. & D. 201. 
109 F. (2d) 1012. 

Bethiehemestecit@os. 2 ee Se (D. C.) (8. C. of D.C.) footnote, 

38-543. 

Biddle. Purchasing Co. et al-__-__--L~_--_- (C. C. A.) 26-1511; 2S. & D. 447; 

96 F. (2d) 687; 117 F. (2d) 29. 32-1840, 1867; 83 S. & D. 331, 
354; 338-1796; 3 S. & D. 391. 
Blackstone Studios, Ine, et aloees- = == eee (C. C. A.) 35-978; 3 S. & D. 527... 


Block, Sol., et al. (Rittenhouse Candy Co.)-. (C. C. A.) 26-1497; 2 8. & D. 486. 
Blumenthal, Sidney, et al.. (Rittenhouse (C. C. A.) 26-1497; 2 8S. & D. 436. 
Candy Co.) 


Bopmklorellera@ and ya Comea= a= = naan (C. C. A.) 22-1138; 2S. & D. 3385 
82 F. (2d) 647. 34-1842; 3 S. & D. 473. 

Bockenstettegety alles sa es ee eee (C. C. A.) 86-1106; 3S. & D. 539; 
134 F. (2d) 369. 41-445, 

BourtanCon wbheneteal esas see es eee (C. C. A.) 22-1149; 2S. & D. 347; 
84 F. (2d) 910. 31-1834; 3 S. & D. 267. 

BouwlevardaGandysC0n- sae 2 eh a ee (C. C. A.) 35-955; 3 S. & D. 507. 

BOUL OLS wInC elsal sss = aces oe ens Seer (C. C. A.) 27-1706; 2S. & D. 475. 

BOy etas2zGand yee sre See. aE ee (C. C, A.) 84-1857; 3 S. & D. 487. 
128 F., (2d) 261. 

BLA CHAS ONS eH soe le ed ere (C. C. A.) 29-1577; 3 S. & D. 183. 

BEAL Cy anne Sc) re ne ee ee ec eee (C. C. A.) 12-739; 1S. & D. 700. 
31 F. (2d) 569. 

Branched OSephiG aaa a ne ee oe (C. C. A.) 88-857. 


141 F. (2d) 31. 
Breakstoneusamilel ss tse wee ee ee (C. C, A.) “Memoranda,” 20-745. 
BeéchtaCandy AC oe ses So ere (C. C. A.) 25-1701, 2 S. & D. 418. 
§2 F. (2d) 1002. 
Broudo, Louis, et al. (Globe Printing Co.)--. (D. C.) 36-1180; 3 S. & D. 560. 
50 FE. Supp. 289. 


Browne & vb all eye en aaa eee een (C. C. A.) 28-1894; 3 S. & D. 59. 
101 F. (2d) 718. ; 


‘For order of Circuit Court of Appeals on mandate, see “Memoranda,” 20-741 or 
ILS, 5 IDE TUS), 


8 Interlocutory order. See 1S. & D. 722, 
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Brown Hence & Wire Co.22-- =-2 == 2-82 (C. C. A.) 17-680; 2 S. & D. 230. 
64 F. (2d) 934. 

Bruning Co., Inc., Charles, et al_-----+------ (C. GC. A.) 34-1865; 38-840. 
142 FB. (2d) 321. 

Buchsbaum & Coe S222 2-2-2 (C. C. A.) 42-876; (S. C.) 42-908. 


153 F. (2d) 85; 66S. Ct. 1016. 
Bundy, Robert C. (The Jackson Sales Co.) --- (C, ©, A.) 33-1819 ; 3S. & D. 417. 


Tere INNS, Une ae ee a (C. GC. A.) 28-1959; 3 8. & D. 111; 
104 F. (2d) 996; 110 F. (2d) 412; 312 30-1650; 3 S. & D. 202; (S. C.) 
U. S. 349 (61 S. Ct. 580). 82-1848; 3S. & D. 337. 
ntlenick Oost ale oases Seht ease bo (S. C. of D. C.) footnote, 3-542; 
Zea, (Xe) uy 1S. & D. 722; (C. C. A.) 8-602; 
1S. & D. 378. 
Butterick Publishing Co. et al_-__--_-___----- (C. ©. A.) 23-1384, 28. & D. 359. 


85 F. (2d) 522. 
B-X Laboratories and Purity Products Co. (D. C.) 29-1643 ; 30-1727; 3S. & 


(John Petrie), U.S. v. Dy 23: 

@aldwell; Ine, Dr. W. Blas -=-_-========== (G. C. A.) 30-1670; 3S. & D. 218. 
111 F; (2d) 889. 

California Lumbermen’s Council et al_------- (©. G. A.) 28-1954; 3 8. & D. 106; 
103 F. (2d) 304; 104 F. (2d) 855; 115 29-1568; 3S. & D. 125; 31-1870, 

F. (2d) 178. 38. & D. 298. 

California Rice Industry__--—-------~------- (G. C. A.) 28-1912; 3 S. & D. 74; 
OPA Ws, (A) eke 33-1779; 3S. & D. 376. 

Candymasters, Inc__----------------------- (C. C. A.) 34-1807; 3S. & D. 443. 

Gantield Oil ©0222 22-22 2a=5 42-2 S=s==-=== (CG. GC. A.) 4-542;158. & D. 136. 


274 Fed. 571. 


Gannon ie OU. Soe a ae (C. C. A.) footnote, 11-677; 1 S. 


19 F. (2d) 823. & D. 1106. 

Canterbury Candy Makers, Inc_--~---------- (C. C. A.) 28-1894; 3 8. & D. 59. 
10 bea (2d) 728: 

Capital Drug Co. (Max @aplam) 2222s == oa (D. 6.) 31-1900; 38S. & D. 699. 

Capon Water Co. et al_--------------------- (C. C. A.) 29-1611; 3 8. & D. 162. 
107 F. (2d) 516. 

Cardinal Co., The (Charles L. Klapp)------- (D. C.) 29-1639; 3 S. & D. 651. 

Carey Mfg. Co., Philip, et al---------------- (CG, GC. A.) 12-726; 1 8. & D: 687. 
29 F. (2d) 49. 

@arlay Oo. et alos2 = 22 (C. C. A.) 42-897. 
153 F. (2d) 493. 

Carpentier, Dr. Emile, U. 8. v.-------------- (D. C.) 38-936. 

Carter Carburetor Corp-------------------- (GC. ©. A.) 81-1793; 3S. & D. 232) 


a G20!) a2. 
Casey Concession Co. (Louis Keller et al) (Ce CAR) 35-970; 3 8S. & D. 520. 


132 F. (2d) 59. 


Cassoff, L. F_--_-------------------------- (G.-C. A. ) 13-612 72'S. & D: (0% 
38 FP. (2d) 790. 
Century Metalcraft Corp-------------------- (C. C. A.) 30-1676;'3 S. & D. 224. 


112 F. (2d) 443. 

Gertane Co., et al., U.S. v. 

CG. F. Pease Co., et al_---------------------- 
142 F. (2d) 321. 


(D. C.) 37-8387; 3S. & D. 737. 
(C. ©. A.) 38-840. 


® Por interlocutory order, see “Memoranda,” 20-743 or 158. & D. 716. 
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Chamber of Commerce of Minneapolis et al.° (C. C. A.) 4-604; 1S. & D. 193; 


280 Fed. 45; 13 F. (2d) 673. 10-687; 1S. & D. 502. 

Chanel SinGat= ne. Ee a Sa ae ee (C. C. A.) 82-1866; 3 S. & D. 3538. 

Chapman Health Products Co., The, et al.___ (D. C.) 30-1687; 3 S. & D. 654. 

Charles Bruning Co., Inc., et al__--______-___ (C. C. A.) 84-1865; 3 S.. & D. 494; 
142 F. (2d) 321. 38-840. 

CharlesyNe Millers Cos 2s) see ess eae (C. C. A.) 27-1678; 2S. & D. 464. 
97 F. (2d) 563. 

Charles of the Ritz Dist. Corp_______ ee (C. C. A.) 89-657. 
148 F. (2d) 676. 

Chase & Sanborn (Moir, John, et al.) _____ (C. C. A.) 10-674; 1 S. & D. 489. 
12 We (2d) 522. 

Chase ,CandyaCos see shee ee bo aT eee (C. C. A.) 26-1499; 2 S. & D. 487. 
97 F. (2d) 1002. 

Cherry WAllber (pases ao ee ee ee (C. C. A.) 33-1780; 3S. & D. 3877. 
1220) 454. 

Chesapeake Distilling & Distributing Co___. (D. ©.) 32-1909;3S. & D. 727. 

GhicagzosPortraity ous 2s. es eee ee (C. C. A.) 8-597; 1 S. & D. 378. 
4 F. (2d) 759. 

Chicago. Cos eies ts ns ee eee (C. C, A.) 25-1692; 2 S. & D. 410. 
90 EF. (2d) 689. 


Chief Statistician, ete. (Michel Lipman, et (C. C. A.) 40-883. 
al.) 
148 F. (2d) 823. 


Chipman Knitting Mills, etc. v. F. T. G__2___ (CERCLA) S228 poe Demis 
Cinadere Mitchel eens eon (©. C. A.) 38-889. 
140 He (2d) 1022: 
Civil Service Training Bureau, Inc_________ (C. C. A.) 21-1197; 2 S. & D. 306. 
79 F. (2d) 113. 
Claire Warnace|Go,, etal Fs (S. C. of D. C.), footnotes 3-548, 
285 Fed. 926: 274 U. S. 160 (47 S. Ct. 4-589; 1 S..& D. 190; (C. A. of 
553). D. C.) 5-584; 1 S. & D. 259; 
(S. C.) 11-655; 1 S. & D. 602. 
Clara Stanton, Druggist to Women________.. (C. C. A.) 85-956; 3S. & D. 508. 
131 F. (2d) 105. 
Clarke? HrederickvAws = 105) sae ee (D. C.) 33-1812; 3 S. & D. 406; 
128 F. (2d) 542. (C. C. A.) 84-1859; 3 S. & D. 
488. 
Cikesbal, Wieme Ipoh Ako (C. C. A.) 32-1868; 3 S. & D. 355. 
Clito Co. (Rene P, Balditt)/ sy 22-5 = (D. C.) 31-1894; 3 S. & D. 694. 
Consolidated Book Publishers, Inc.8________ (C. C. A.) 15-637; 2 S. & D. 152, 
503 F. (2d) 942. 485. 


Cordes, J. V., et al. (Martha Beasley Asso- (D. C.) 20-1621; 3 S. & D. 635. 
ciates) 


Curn Products Refining Co______.___ (C. C. A.) 39-664; (S. ©.) 40-892. 
144 F. (2d) 212; 324 U. 8. 726 (65 S. 
Ct. 961). 


- For interlocutory order, see “Memoranda,” 20-744 or 1S. & D. 419). 
For interlocutory order, See “Memoranda,” 20-744 or 1 S. & D. 718. 


For final decr e of Supreme Court of the Di i i 
e strict f 
2 : a re) Columbia, Bee footnote, 3-542 


*% For interlocutory order, see “Memoranda,” 28-1966 or 2 S. & D. 485. 
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GosneriGandy Cotte 2 2 ae eee (GC. CG. A.) 25-1703; 2S. & D. 419. 
92 F. (2d) 1002. 
COLL LIC e ty all ete ha Pe Ste Ro (C. C. A.) 84-1832; 3 S. & D. 464. 
Counter Freezer Manufacturers, National As- (S. ©. of D. C.) 22-1187; 28. & 
sociation of, et al. iD), SSic 
Ox Ss SOHN Jl aees SNe ee ee bee (C. GC. A.), “Memoranda,” 20-789. 
@rancerwliwA wetra ieee oa ase eee ae ee (C. C. A.), footnote, 20-722; 2 S. 
& D. 291. 
Creanmom Wheat Corse: vos Ui eee ees (C. G. A.) 10-724; 1 8. & D. 539. 
14 F. (2d) 40. 
Gubberley 7. Ui Sa exe Tel 2 aaa eee (S. ©. of D. C.), footnote, 18-663 ; 
2S. & D. 240. 
GuntistPaublishine;@o0ee 242" es “skews ee (C. ©. A.) 8-579; 1S: & D. 93; 
270 Fed. 881; 260 U. S. 568. (S. C.) 5-599; 1S. & D. 271. 
Davis, John H., et al. (Normandie Et Cie)__ (C. C. A.) 34-1833; 3 S. & D. 465. 
1 Ly Pe OOn se. ees ark an wee Se os eee ee (C. G. A.) 34-1821; 3 S. & D. 455. 
125 F. (2d) 679. 
Mearporn Supply nOOs= == 2) ee se (C. GC. A.) 39-721. 


146 F. (2d) 5. 
Deckelbaum, Howard (Sun Cut Rate Drug (D. C.) 31-1888; 3S. & D. 689. . 


Store) 
MeckersProducts Gono sie: Sree es (G. A. for D. 76.) (CROP ALT 38 
918. 
TOYS Se i hee ee eee (C. C. A.) 41-459. 
152 F. (2d) 65. 
Meprorest'sulrainimg:f Ine. =: — Sto (C. C. A.) 86-1122; 3S. & D. 582. 
134 F. (2d) 819. 
Delco Novelty Co., ete. (Alvin B. Wolf) ------ (OC. C. A.) 36-1135; 3S. & D. 564. 


135 F. (2d) 564. 
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Calccr Gn © 0 eee te ee oe eee (OE Gs AL) Barer S G3 Se 6s 1D, SER 

Salt PrRoducerseAssmn etal =e a= a eenreres (GC. C. A.) 36-1110; 3 S. & D. 542. 
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1S. & D. 651. 

For order of Supreme Court of the District of Columbia on May 17, 1929, denying com- 
pany’s petition for writ of mandamus to require certain action of Commission re certain 
affidavits and motions, see ‘“‘Memoranda,” 20-742 or 1 S. & D. 703, 704. 

38 Wor interlocutory order of lower court see ‘‘Memoranda,”’ 28-1966 or 2 8S. & D. 486. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, JANUARY 1, 1946, TO JUNE 30, 1946 


In THE MATTER OF 


DEARBORN SUPPLY COMPANY? 


COMPLAINT, SECOND SUPPLEMENTAL FINDINGS, AND ORDER IN REGARD TO 
THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED 
SEPT, 26, 1914 


Docket 3593. Complaint, Sept. 17, 19388—Decision, Jan. 9, 1946 


Where a corporation engaged in interstate sale and distribution of its “Mercol- 
ized Wax” or “Mercolized Wax Cream,” which had reduced the amount 
of ammoniated mercury used therein from 8.75 percent in 1926, to 6 percent 
in 1933, 3.1 percent in 1936, 3.007 percent in 1940 and to 114 percent in 1942— 
but with no assurance that the content would not in the future be restored 
to 3 percent or more—and which in its revised and amplified directions for 
use, enclosed in each package, sufficiently apprised persons examining them 
of the caution which must be observed in the use of its said preparation, 
with its approximately 3-percent ammoniated mercury content, if injurious 
effects were to be averted. 

Disseminated false advertisements thereof in interstate commerce in that it 
failed to set forth precautions to be observed in the use of the preparation 
and to reveal the injurious effects which were likely to result from its 
indiscriminate use, in said advertisements, in most of which there was no 
caution that it should be used only as directed, and in many of which no 
reference at all was made to the directions, and in which such references 
as did appear were in no sense cautionary or warning ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that its preparation was 
safe for indiscriminate use, and thereby cause it to purchase substantial 
quantities thereof, whereby substantial trade was diverted unfairly to it 
from its competitors: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 

Mr. Charles 8. Com and Mr. Donovan R. Divet for the Commission. 

Rogers, Hoge & Hillis and Mr. L. B. Stoughton, of New York City, 
and Rogers, Woodson & Rogers, of Chicago, IIl., for respondent. 


1 See for previous findings and orders 29 F. T. C. 648 and 37 F. T. C. 75. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Dearborn Supply 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarn 1. Respondent, Dearborn Supply Co., is a corporation, 
created and existing under and by virtue of the laws of the State of 
Illinois with its office and principal place of business located at 2350 
Clybourn Avenue, Chicago, Il. 

Par. 2. Respondent is now and for more than 12 years last past has 
been engaged in the business of compounding, distributing, and selling 
a line of cosmetics under various names, some of which are: “Merco- 
lized Wax,” “Parker-Belmont Beauty Cream,” “Powdered Saxolite,” 
“Powdered Tarkroot,” and “Phelactine.” Respondent causes said 
products, when sold, to be transported from its place of business in 
the State of Illinois to its customers located in other States of the 
United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said cosmetics in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 8. In the course and conduct of its business respondent is in 
active and substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution of 
cosmetics in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase of said cosmetics, respondent, by means 
of advertising circulars and folders, and by means of advertisements 
inserted in magazines and newspapers, circulated generally through- 
out the United States, has made many statements and representations 
concerning the character and nature of said cosmetics and concerning 
the results obtained from their use. By the means and in the manner 
aforesaid, the respondent makes, among others, statements concerning 
its products as hereinafter set forth: 

(a) Among, and typical of, the representations made by respond- 
ent concerning its product “Mercolized Wax” are the following: 
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Pure Mercolized Wax. 

Pure Mercolized Wax Beautifies the Skin. Bleaches—Cleanses—Nourishes, 
Softens and Protects. 

You will find only Mercolized Wax * * * actually absorbs the discol- 
ered outer seales in tiny flake-like particles clearing away the grimy, dirt- 
laden surface skin. 

Free your skin of blemishes and all discolorations that mar its natural 
loveliness with our Merecolized Wax. 

Mercolized Wax brings to you a simple, natural way of beautifying the 
skin and keeping it young. * * * contains active ingredients that actually 
absorb the surface skin with all its discolorations and blemishes. * * * 
Gradually you will notice the new clearness and smoothness of your skin. 
Soon the entire discolored outer layer of skin will have disappeared and fresh 
underskin which forms your new complexion appears soft, white and youth- 
fully beautiful. Mercolized Wax brings out the hidden beauty in your skin. 

There is only one way to completely beautify a discolored blemished com- 
plexion and that one way is to take off the worn-out surface skin by absorbing 
it with pure Mercolized Wax. 

Coarseness, roughness and other blemishes that rob the skin of youthful 
beauty are dissolved with the surface skin. 

Mercolized Wax will convert a faded, worn-out, or discolored complexion into 
one of captivating loveliness. 

pe es MUD ELCALES = ras ers) 

It clears away freckles, tan, oiliness, sunburn or any other blemishes. 

Invisible particles of aged skin are freed and all defects such as blackheads, tan, 
freckles and large pores disappear. 

Make yours a beautiful skin with Mercolized Wax Cream. 

Is your skin clear, smooth and young looking? It Should be and it Can be. 
* * * Wagerly and deftly Mercolized Wax Cream goes about its task of 
flaking off, superficially discolored outer layer of skin, revealing the young, 
fresh looking underskin. It really helps the skin to renew itself. Your skin 
emerges from a series of Mercolized Wax Cream applications looking more 
like its radiant, natural, beautiful self than it has looked inmanyaday. * * te 

Complete renovation of the complexion in from one to three weeks should 
result from following the above instructions closely. 

Mercolized Wax Cream keeps your skin young looking. * * * This simple 
all-in-one cleansing, softening and beautifying cream has been a favorite for 
over a quarter of a century with lovely women the world over. 

This simple all-purpose beauty aid is the only cream necessary for the proper 
eare of your skin. 


(6) Among, and typical of, the representations made by respond- 
ent concerning its product “Parker-Belmont Beauty Cream” are the 
following: 

Wonderful oxygen cream bleaches skin. 

Parker-Belmont Beauty Cream hbeautifies any skin. 

A -skillful scientific blending of creams for bleaching, pore-deep cleansing, 
Clearing, softening, lubricating and all-around beautifying. 

Parker-Belmont Beauty Cream whitens skin quickly. 

Dark skin is lightened and whitened two or three shades. 


4 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 42F.T.C. 


This single cream is a blend of all the creams your skin requires. 

Parker-Belmont Beauty Cream normalizes a dry to too oily skin. It is sooth- 
ing to sensitive tissues. 

(c) Among, and typical of, the representations made by respond- 
ent concerning its product “Powdered Saxolite” are the following: 

Saxolite Astringent is a refreshing skin tonic. Smoothes out wrinkles and 
age lines. Refines coarse pores. Eliminates oiliness. 

Gives your skin a fresh, clean, lively appearance. 

(d) Among, and typical of, the representations made by respond- 
ent concerning its product “Powdered Tarkroot” are the following: 

A Tarkroot Beauty Mask revives and refreshes a fatigued, drooping face 
more quickly and completely than anything else can. 

It is beneficial for almost every condition such as age lines, wrinkles, enlarged 
pores, blackheads and other surface blemishes. 

Wrinkles and age lines are smoothed out. Relaxed, sagging contours are 
pulled up into proper position. The circulation is aroused to nourish the 
drooping tissues. Pores are purgeé of all impurities. 

Tarkroot Beauty Mask wakes up dull skin! 

Tarkroot Face Rester relieves facial fatigue. 

The quickest way to renew your complexion is to give yourself a facial pack 
treatment with Tarkroot Beauty Mask. 

Beautify your skin with Tarkroot Face Mask. 

Tarkroot performs a four-purpose plan of beautifying by tightening, refining, 
purifying and stimulating. 

(e) Among, and typical of, the representations made by respondent 
concerning its product ‘“‘Phelactine” are the following: 

Try Phelactine Depilatory, removes superfluous hair gently. Leaves skin 
smooth, soft and hair-free. Simple to use. 

Try Phelactine—the “different” hair remover. 

Excellent for removing superfluous hair from your face. Quicker to use. 


All of said statements, together with other statements of similar 
import and meaning, appearing in respondent’s advertising litera- 
ture, disseminated as aforesaid, purport to be descriptive of respond- 
ent’s products and of their effectiveness in use. In all of its adver- 
tising literature, respondent, directly and by inference, through the 
statements and representations herein set out and through other state- 
ments and representations of similar import and effect, represents that 
the product “Mercolized Wax” is a “wax”; that said preparation 
absorbs the surface skin and surface discolorations, blemishes, and 
impurities; that it removes all coarseness, roughness, blackheads, tan, 
freckles, sunburn, and large pores from the skin, and cleanses, softens, 
bleaches, lubricates, and protects the skin; that it is a natural way to 
make the skin beautiful; that it nourishes the skin, helps the skin 
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renew itself, and is an all-in-one cleansing, softening and beautifying 
cream and an all-purpose beauty aid. 
i ae the manner aforesaid, respondent represents that the product 
arker-Belmont Beauty Cream” is a skillful, scientific blend of 
creams for pore-deep cleansing, clearing, softening, lubricating, and 
all-around beautifying of the skin; that it is an oxygen cream that 
bleaches the skin, making the skin lighter by two or three shades; 
and that it is a blend of all the creams a skin requires and that it 
normalizes either a dry or an oily skin. 

In the manner aforesaid, respondent represents that its product 
“Saxolite Astringent” is a skin tonic which smoothes out wrinkles 
and age lines, refines coarse pores, eliminates oiliness, giving the skin 
a fresh, clean, lively appearance. 

In the manner aforesaid, the respondent represents that its product 
“Powdered Tarkroot,” when used as a “beauty mask,” will revive and 
refresh a “fatigued” and “drooping” face more quickly and com- 
pletely than other products,.smoothing out wrinkles and age lines, 
pulling “relaxed” and sagging contours into proper position, purging 
the pores of all impurities, and arousing the circulation so as to 
nourish the “drooping” tissues; that said product beautifies the skin 
by tightening, purifying, refining, and stimulating, and is the quickest 
way to “renew” the complexion. 

In the manner aforesaid, the respondent represents that its product 
“Phelactine” is “different” from other hair removers; that it is quicker 
and simpler to use, removing superfluous hair gently, leaving the skin 
smooth, soft, and hair free. 

Par. 5. Respondent’s representations and implications as to the 
value and usefulness of said products are false or grossly exaggerated 
and greatly exceed those which might truthfully be made for said 
products. In truth and in fact the product “Mercolized Wax” is not 
a wax and said product does not absorb the surface skin and surface 
discolorations, blemishes, and impurities; it does not remove all 
coarseness, roughness, blackheads, tan, freckles, sunburn, and large 
pores from the skin; it does not cleanse, soften, bleach, lubricate, and 
protect the skin; it is not a natural way to make the skin beautiful; 
and it does not nourish the skin, help the skin to renew itself, and it 
is not an all-in-one cleansing, softening, and beautifying cream or an 
all-purpose beauty aid. In truth and in fact the product “Parker- 
Belmont Beauty Cream” is not a skillful or scientific blend of creams, 
nor is it efficacious for pore-deep cleansing, clearing, softening, 
lubricating, and for all-around beautifying of the skin; it is not an 
oxygen cream and it will not bleach the skin, making it two or three 
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shades lighter and it is not a “blend of all the creams” the skin requires, 
nor does it normalize either a dry or an oily skin. In truth and in 
fact the product “Saxolite Astringent” is not a skin tonic nor will it 
smooth out wrinkles or age lines, refine coarse pores, eliminate oiliness 
nor does it normalize either a dry or an oily skin. In truth and in fact 
the product “Tarkroot Beauty Mask” when used as a “beauty mask” 
will not revive and refresh a “fatigued” and “drooping” face more 
quickly and completely than will other products; nor will it smooth 
out wrinkles and age lines or pull “relaxed” and sagging contours into 
the proper position or purge the pores of all impurities, and it will not 
arouse the circulation so as to nourish the “drooping” tissues or beautify 
the skin by tightening, purifying, refining, and stimulating and it is 
not the quickest way to, nor does it, “renew” the complexion. In truth 
and in fact the product “Phelactine Depilatory” is not different from 
any number of hair removers on the market and is no quicker or simpler 
to use and it does not remove superfluous hair gently, leaving the skin 
smooth, soft, and hair free. 

In truth and in fact the product “Mercolized Wax” has a tendency 
to cause removal of the surface skin but leaves the skin with deeper 
hues and blemishes than those present originally and constant and 
continuous use of this product not only accentuates the blemishes 
present in the surface skin but may, under certain conditions, be 
harmful to the user thereof because of the ingredients from which 
said product is composed. 

Par. 6. The use of the aforesaid false advertisements, disseminated 
in the manner above described, induces or is likely to induce, directly 
or indirectly, the purchase of a cosmetic. 

Par. 7. There are among the competitors of the respondent many 
who distribute and sell cosmetics in said commerce who do not in 
any manner misrepresent the quality or character of their respective 
products or their effectiveness when used. 

Par. 8. The use of each and all of the false and misleading repre- 
sentations and implications made and used by the respondent in 
designating and describing its said products and their effectiveness 
when used, and said false advertisements as hereinabove alleged, has 
had and now has a tendency and capacity to and does mislead and 
deceive a substantial number of the purchasing public into the erro- 
neous and mistaken belief that all of said representations and implica- 
tions are true. As a result of-such erroneous and mistaken belief a 
number of the consuming public have purchased a substantial volume 
of respondent’s said products with the result that trade in said 
commerce has been diverted unfairly to the respondent from its 
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competitors who truthfully advertise their respective products and the 
effectiveness thereof when used, and thereby injury has been done and 
is now being done by respondent to competition in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 9. The aforesaid acts and practices of respondent are all to the 
prejudice and injury of the public and of respondent’s competitors 
and constitute unfair methods of competition and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


Report, SECOND SUPPLEMENTAL FINDINGS 4S TO THE Facts AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 17, 1938, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondent, Dearborn Supply Co., a corporation, charging it with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. On October 26, 1938, the respondent filed its answer to 
the complaint. Thereafter, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts executed by the 
respondent and W. T. Kelley, chief counsel for the Commission, sub- 
ject to the approval of the Commission, might be taken as the facts 
in the proceeding and in lieu of testimony in support of the charges 
stated in the complaint or in opposition thereto, and that the Com- 
mission might proceed upon such statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon, and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, the 
proceeding regularly came on for hearing before the Commission 
upon the complaint, answer, and stipulation (the stipulation having 
been approved, accepted and filed) ; and the Commission, having duly 
considered the matter, on August 15, 1939, made its findings as to 
the facts and its conclusion based thereon and issued its order re- 
quiring the respondent to cease and desist from the practices charged 
in the complaint. 

Subsequently the respondent filed a petition with the Commission 
requesting that certain portions of the stipulation, findings as to the 
facts, and order to cease and desist be modified or set aside; and the 
Commission, having duly considered such petition, on October 16, 
1939, issued its order modifying the stipulation, findings as to the 
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facts. and order to cease and desist by striking therefrom certain 
portions with respect to the harmful potentialities of respondent's 
cosmetic preparation designated “Mercolized Wax,” and directing 
that the proceeding be reopened solely for the purpose of taking 
testimony in support of and in opposition to the allegations of the 
complaint with respect to the injurious effects which might result 
from the use of such preparation. In all other respects the stipula- 
tion, findings as to the facts, and order to cease and desist were left 
in full force and effect. Thereafter, hearings were held before trial 
examiners of the Commission theretofore duly designated by it, at 
which hearings testimony and other evidence were introduced in 
support of and in opposition to such allegations of the complaint, 
and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Subsequently, the proceeding came 
on for hearing before the Commission on such testimony and other 
evidence, report of the trial examiners upon the evidence, briefs 
in support of and in opposition to such allegations of the complaint, 
and oral argument; and the Commission, having duly considered the 
matter, on July 14, 1948, issued its supplemental findings as to the 
facts and conclusion and supplemental order to cease and desist. 

Thereafter, the respondent filed in the United States Circuit Court 
of Appeals for the Seventh Circuit its petition for a review of said 
supplemental order to cease and desist, and after hearing and con- 
sidering said cause the said court on December 23, 1944, entered its 
decree vacating and setting aside said supplemental order to cease 
and desist, without prejudice to the right of the Commission to reopen 
the proceeding and to offer additional proof. On January 9, 1945, the 
Commission issued and subsequently served upon the respondent its 
order reopening the proceeding for the purpose of allowing the Com- 
mission and the respondent to adduce evidence with respect to the 
contents of such of respondent’s advertisements as were material in 
the proceeding. Thereafter, evidence in said respect was adduced 
in the proceeding, and subsequently the proceeding again came on 
for hearing before the Commission on the record, including evidence 
adduced subsequent to the Commission’s order of January 9, 1945, 
briefs filed on behalf of the Commission and the respondent, and oral 
argument; and the Commission, having duly considered the matter 
and being fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its second supplemental 
findings as to the facts and its conclusion drawn therefrom, such find- 
ings and conclusion being supplementary to the original findings as 
to the facts and conclusion issued on August 15, 1939. 


DEARBORN SUPPLY CO. 9 
af Findings 
FINDINGS AS TO THE FACTS 


ParacrapH 1. The preparation here involved is a cosmetic prepara- 
tion, formerly designated by respondent as “Mercolized Wax” but now 
designated by it as “Mercolized Wax Cream.” ‘The preparation is 
and has been sold and distributed by respondent in interstate com- 
merce. The specific ingredient of the preparation which forms the 
subject of the present inquiry is ammoniated mercury. When re- 
spondent first put the preparation on the market, in 1926, the amount 
of ammoniated mercury used was 8.75 percent, which was continued 
until January 1933 at which time the amount was reduced to ap- 
proximately 6 percent. In July 1936 the percentage was again re- 
duced to 3.1 percent, and in January 1940 a further reduction was 
made to 3.007 percent. 

Par. 2. During the course of the hearings a number of expert wit- 
nesses were introduced, both on behalf of the Commission and on 
behalf of respondent, and a substantial volume of testimony was 
taken. The witnesses included physicians, dermatologists, patholo- 
gists, and pharmacologists, and all of them appear to have been 
thoroughly qualified in their respective fields. In addition to the 
oral testimony, respondent also introduced in evidence reports show- 
ing the results of certain experiments and tests performed both on 
human beings and on animals to ascertain the effect of the external 
application of ammoniated mercury. After careful consideration of 
the entire record, the Commission finds that the following facts are 
established by the evidence. 

Par. 3. The effects produced by the external application of am- 
moniated mercury to the human body fall into two classifications, local 
effects and systemic effects. -With respect to the local effects, it is 
recognized by medical and scientific opinion that the principal prop- 
erty of ammoniated mercury is that of an irritant. The action of the 
drug is keratolytic—that is to say, its tendency is to break down and 
separate the tissues of the outer layer of the skin, and in consequence, 
it promotes or hastens the exfoliation or peeling off of the outer layer. 
While the drug appears to have been in somewhat more general use 
among physicians and dermatologists in the past than at present, it 
is still used and prescribed frequently for certain skin disorders. 

Whether harmful effects may be expected to result from the appli- 
cation to the skin of a preparation containing ammoniated mercury 
is dependent upon a number of factors, including the amount of am- 
moniated mercury in the preparation, the frequency of application, 
the length of the period over which the treatment extends, the duration 
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of the rest period between series of treatments, the area of the skin to 
which the preparation is applied, the condition of the skin, particu- 
larly with respect to whether it is cut or broken, and the sensitivity 
or reaction of the patient. Where the amount of ammoniated mercury 
is excessive, the application frequent, the period of use extended, 
proper rest periods not observed, or the area large, the use of am- 
moniated mercury is likely to result in erythema, oedema, inflamma- 
tion, irritation, or other manifestations of dermatitis, and this is par- 
ticularly true where the skin is already cut or broken at the time of 
the application. While these results are much more likely to occur in 
the case of those persons who are allergic or sensitive to ammoniated 
mercury, the factor of allergy or sensitivity is not always controlling. 
In more than a negligible number of instances such results occur even 
where no prior sensitivity existed. Im some cases this is due to the 
fact that the use of ammoniated mercury causes the development of 
a condition of sensitivity where none existed previously. 

With respect to the percentage of ammoniated mercury which may 
safely be used in a cosmetic preparation, the evidence does not afford 
an absolute and precise answer. The Commission finds from the evi- 
dence, however, that the danger point is around 8 percent to 5 percent, 
the other factors being favorable. 

Par. 4. With respect to the inquiry as to whether harmful systemic 
results follow the external use of ammoniated mercury, the answer 
turns upon two points: first, whether the drug is absorbed into the 
system, and second, if absorption does take place, whether the effect 
is cumulative. That some degree of absorption does take place is 
established by the record. Whether the amounts absorbed accumu- 
late in the body depends largely upon the efficiency of the organs of 
elimination, particularly the renal organs. If these organs are func- 
tioning efficiently, the amount which will be retained in the system 
may be regarded as negligible. Conversely, if the organs of elimina- 
tion are not functioning effectively, substantial amounts of the drug 
are likely to be retained in the system. In such event, the principal 
danger is to the kidneys, particularly in those cases where a nephritic 
condition is present. The effect of ammoniated mercury in such cases 
is to aggravate the nephritis. 

Par. 5. During recent years respondent has revised and amplified its 
directions for the use of its preparation, and the directions now en- 
closed in each package of the preparation read as follows: 


DEARBORN SUPPLY CO. 11 


a Findings 


DO NOT RUB IN 


DIRECTIONS 
for using 
MERCOLIZED WAX CREAM 
as a 
BLEACH AND SKIN BHAUTIFIER 


Before you retire for the night, wash the face with warm water and soap. 
Rinse well and pat dry with a soft towel. Then apply a thin film of Mercolized 
Wax Cream, smoothing it on evenly. Do not rub it in the skin or get it near the 
eyes or cuts. The next morning wash it off with soap and water. Continue 
nightly applications for 30 days. After a few applications the outer, darker, 
duller skin begins to flake off, which lasts for a few days, exposing a lighter, 
younger, fairer skin. Bleaching activity follows and continues with the applica- 
tion of Mercolized Wax Cream. 

Tf irritation or redness of the skin appears after a few applications, discon- 
tinue using Mercolized Wax Cream for a day or two and apply Parker Belmont 
Beauty Cream or any good cold cream. Then reapply Mercolized Wax Cream. 


CAUTION 


Mercolized Wax Cream is different from ordinary cold creams, cleansing 
ereams, etc. It is for adults and is medicated. It should not be used recklessly 
or applied on an area of the body larger than face and neck at one time. Use it 
according to the above directions. Continued use for a prolonged period of time 
may cause local irritation or inflammation. One jar usually gives sufficient 
bleaching effect to last for a period of two months. Therefore the complete 
treatment should not be repeated oftener than every three months, Where 
nephritis exists this product should not be used. 


Hypersensitivity (Allergy) 


Some people are hypersensitive to one or more substances such as foods, pollens, 
chemicals, etc. To determine sensitivity to Mercolized Wax Cream before using 
as a bleach or freckly lightener—apply a thin layer to the unbroken skin at the 
elbow crease or side of neck, covering an area the size of a twenty-five cent piece, 
24 hours before you intend to use Mercolized Wax Cream. If following this test 
there appears at the site of the application redness, burning, itching, or small 
blisters within 24 hours, you are sensitive to the ingredients of Mercolized Wax 


Cream and should not use it. 

The Commission is of the opinion that, in view of the reduction in 
the ammoniated mercury content of respondent’s preparation to ap- 
proximately 3 percent, these directions are sufficient in substance to 
apprise persons examining them of the precautions which must be 
observed in the use of the preparation if injurious effects are to be 
avoided. However, respondent’s advertisements, all of which were 
disseminated in interstate commerce, failed to set forth these precau- 
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tions and likewise failed to reveal the injurious effects which are likely 
to result from the indiscriminate use of the preparation. Moreover, 
most of the advertisements failed to contain any statement cautioning 
the public that the preparation should be used only as directed. Many 
of the advertisements made no reference at all to the directions. This 
is established not only by some of the advertisements introduced in 
evidence (Commission’s Exhibits 11, 12, 18, 14) but also by the testi- 
mony of respondent’s general manager, a testified that it was not 
until April 1940 that respondent adopted the regular policy of making 
some reference in the advertisements to the directions. None of the 
advertisements used in 1938 contained such reference and only occa- 
sionally during 1939 did the advertisements refer to the directions. 
And at least one of the advertisements used after April 1940 contained 
no such reference (Respondent’s Exhibit 5, Advertisement 7). 

Most of the references to the directions which did appear in respond- 
ent’s advertisements were in no sense cautionary or warning state- 
ments. Among and typical of such references were the following: 

Don’t let dull, unattractive skin mar your beauty when you can quickly remove 
this unsightly outer layer using Mercolized Wax Cream as Directed. 

(Respondent’s Ex. 5, Advertisement 2) 


Use as directed to elon your skin acquire a fresher, fairer, more attractive 
appearance. 
(Respondent’s Ex. 5, Advertisement 5) 
When applied as directed, Mercolized Wax Cream flakes off dull surface skin 
in tiny, invisible particles and reveals the lighter lovelier underskin. 
(Respondent’s Ex. 5, Advertisement 10) 
Ugly summer tan faded by using as directed Mercolized Wax Cream. 
(Respondent’s Hx. 7) 
Use Mercolized Wax Cream as directed and enjoy new beauty. 


(Respondent’s Ex. 7) 
Start using Mercolized Wax Cream tonight as directed for a fairer and prettier 
complexion. 


(Respondent’s Hx. 7) 

These statements do not constitute warnings of danger if the prepa- 
ration is not used as directed. Instead, they relate to the efficacy of 
the preparation, and are in the nature of promises or assurances that 
if used as directed the preparation will accomplish the results claimed 
in the advertisements. 

The Commission therefore finds that respondent’s advertisements 
constituted false advertisements in that they failed to reveal facts 
material in the light of the representations made therein, and material 
with respect to consequences which may result from the use of the 
preparation under the conditions prescribed in the advertisements or 
under such conditions as are customary or usual. 
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Par. 6. The use by respondent of these false advertisements had 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
respondent’s preparation was safe for indiscriminate use, and the 
tendency and capacity to cause such portion of the public to purchase 
substantial quantities of such preparation as a result of the erroneous. 
and mistaken belief so engendered. In consequence thereof, substan- 
tial trade has been diverted unfairly to respondent from its com- 
petitors. 

Par. 7. While the record indicates that on September 1, 1942, re- 
spondent again changed the formula for the preparation and reduced 
the ammoniated mercury content thereof from 3 percent to 114 percent, 
there is no assurance that such content will not in the future be re- 
stored to 3 percent or more. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and of respondent’s competitors, and con- 
stitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


SECOND SUPPLEMENTAL ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the record, briefs on behalf of the Commission and the 
respondent, and oral argument, and the Commission having made its 
second supplemental findings as to the facts and its conclusion that 
the respondent has, in respect of the matters set forth in such findings, 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Dearborn Supply Co., a corpora- 
tion, and its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, or distribution of respondent’s cosmetic preparation 
designated “Mercolized Wax” or “Mercolized Wax Cream,” or any 
other preparation of substantially similar composition or possessing 
substantially similar properties, whether sold under the same names 
or under any other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
fails to reveal that said preparation should not be applied to an area 
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of the skin larger than the face and neck at any one time, thai too 
frequent applications and use over excessive periods of time should be 
avoided, that adequate rest periods between series of treatments should 
be observed, that the preparation should not be used where the skin 
is cut or broken, and that in all cases a proper patch test should be 
made to determine whether the patient is allergic or sensitive to the 
preparation ; provided, however, that such advertisement need contain 
only the statement, “Caution: Usp Onty as Direcrep,” if, and when 
the directions for use, wherever they appear, on the label, in the 
labeling, or both on the label and in the labeling, contain warnings to 
the above effect. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement fails to comply with the requirements set forth in 
paragraph 1 hereof. 

This order shall not be construed as applicable to any preparation 
in which the ammoniated mercury content is substantially less than 
3 percent. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MaTrer oF 
MARVEL EQUIPMENT MANUFACTURERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 53872. Complaint, Aug. 28, 1945—Decision, Jan. 22, 1946 


Where a corporation engaged in interstate sale and distribution of machinery 
and industrial equipment, including railway switch heaters intended to 
keep switches free from snow and ice; through statements in letters, circu- 
lars, folders, and other advertising literature, directly and by implication— 

(a) Falsely represented that it had an engineering department and engineers in 
its employ to supervise the installation of its switch heaters ; 

(b) Falsely represented that its switch heaters had been installed for use on 
their switches by the Pennsylvania Railroad Company, New York Central 
Railroad Company, New York, New Haven & Hartford Railway Company, 
and the Long Island Railread Company ; 

(c) Falsely represented that the heaters installed on the railroad switches 
shown in the pictures displayed by it in its aforesaid matter were its switch 
heaters, when in fact they were competitive products; and 

(d) Made use of the name “Manufacturers” in its corporate name and thereby, 
and through use of the words “Interior View of Factory” and its name and 
address following a picture of a factory interior, and, depictions in other 
advertising of factory buildings shown under the heading “Manufacturing 
Home of Marvel Products,” represented that it owned, operated, or controlled 
a plant or factory wherein the products offered for sale by it were made; 

When in fact it did not own, operate or control any such plant; all the products 
sold and offered for sale by it were manufactured in plants owned, operated, 
and controlled by others; and it was not a manufacturer, with which a 
substantial portion of the purchasers of the products herein involved prefers 
to deal, rather than with distributors ; 

With tendency and capacity to mislead and deceive a substantial portion of such 
purchasers into the purchase of substantial quantities of its products: 
Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constitute unfair and deceptive 

acts and practices in commerce. 


Mr. Joseph OC. Callaway for the Commission. 
Alster, Berger & Wald, of Chicago, IIl., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Marvel Equipment 
Manufacturers, Inc., a corporation, hereinafter referred to as the re- 
spondent, has violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
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in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows. ; 

Paracrapy 1. Respondent, Marvel Equipment Manufacturers, Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois, with its office and principal 
place of business at 224 South Michigan Avenue, Chicago, Ill. 

Par. 2. Respondent is now and for more than one year last past 
has been engaged in the sale and distribution of machinery and in- 
dustrial equipment, including railway switch heaters, intended to keep 
switches free from snow and ice. 

In the course and conduct of its business respondent causes such 
products, when sold, to be transported from Freeport, IL, and other 
places of manufacture to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce among and 
between various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of its switch heaters respondent has made 
and is now making certain false, deceptive, and misleading statements 
and representations regarding its employees, its customers, and instal- 
lations of its switch heaters, by means of letters, circulars, folders, and 
other advertising literature distributed generally to users of such 
equipment. Typical representations are as follows: 


Our engineers will be happy to work with you on any layout in which you may 
be interested. 


Your engineer is invited to inspect installations on * * * Penna. R. R. Co., 
NOY CaRs Ri Con IN Yo Neb & ER ya ©o, seoneelslandehs ia © Osman amE 


MARVEL 
RAILWAY SWITCH HEATERS 
BURNING 


COMMERCIAL GAS-FUEL OIL-BOTTLED GAS 
(Here follows picture of railroad tracks and switch equipped with 
heaters) 
MARVEL COMMERCIAL GAS HHATERS 
(Here is shown another picture of railroad tracks and switch with 
heaters installed) 
HEATER INSTALLED 

Par. 4. Through the use of the statements and representations 

above set forth and others similar thereto not specifically set out herein, 
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respondent has represented and is now representing, directly and by 
implication, that it has an engineering department and engineers in 
its employ to supervise the installation of its switch heaters; that its 
switch heaters have been installed for use on their switches by the 
Pennsylvania Railroad Co., New York Central Railroad Co., New 
York, New Haven & Hartford Railroad Co., and the Long Island 
Railroad Co.; and that the heaters installed on the railroad switches 
shown in the pictures mentioned above are respondent’s switch 
heaters. 

Par. 5. The foregoing representations are false, deceptive and mis- 
leading. Respondent has never had an engineering department, or 
had engineers in its employ to supervise the installation of its switch 
heaters, or for any other purpose. Respondent’s switch heaters have 
never been installed for use on any of the switches of the railroads 
named herein. The switch heaters shown installed in the pictures 
mentioned above are not respondent’s switch heaters, but are com- 
petitive products. 

Par. 6. In addition to the representations set forth in paragraph 
four, respondent has made and is making false and misleading repre- 
sentations as to its business status. In some of respondent’s advertis- 
ing the words “Interior View of Factory” and respondent’s name and 
address follow a picture of a factory interior. In other advertising 
factory buildings are shown under the heading “Manufacturing Home 
of Marvel Products.” By the use of these pictures and the words in 
connection therewith, and by use of the word “manufacturers” in its 
corporate name, respondent represents that it owns, operates or di- 
rectly and absolutely controls a plant or plants wherein are made or 
manufactured products offered for sale by it. In truth and in fact re- 
spondent neither own, operates, nor directly and absolutely controls 
any such plant. All the products sold and offered for sale by it are 
manufactured in plants owned, operated and controlled by others. 

Par. 7. There is a preference on the part of a substantial por- 
tion of the purchasers of machinery and industrial equipment for 
dealing directly with the manufacturers of such products, rather than 
with distributors. 

Par. 8. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations, disseminated as 
aforesaid, in connection with the sale and distribution in commerce 
of its machinery and industrial equipment has had and now has the 
tendency and capacity to and does mislead and deceive a substantial 
portion of the purchasers and prospective purchasers of such products 
into the erroneous and mistaken belief that such statements and repre- 
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sentations are true and into the purchase of substantial quantities of 
the products offered for sale in commerce by the respondent. 

Par. 9. The aforesaid acts and practices of the respondent are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Revort, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 28, 1945, issued and there- 
after served its complaint in this proceeding upon the respondent, 
Marvel Equipment Manufacturers, Inc., a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said Act. Thereafter, a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts signed and executed by respondent and counsel for the re- 
spondent and Richard P. Whiteley, assistant chief counsel for the 
Federal Trade Commission, subject to the approval of the Commis- 
sion, might be taken as the facts in this proceeding in lieu of testi- 
mony in support of, or in opposition to, the charges stated in the 
complaint and that the Commission might proceed upon said com- 
plaint and statement of facts to make its report, stating its findings 
as to the facts (including inferences which might be drawn from 
said stipulated facts) and its conclusion based thereon, and enter 
its order disposing of the proceeding without any intervening pro- 
cedure. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint and stipulation, 
said stipulation having been approved, accepted, and filed by the 
Commission ; and the Commission, having duly considered the matter 
and now being fully advised in the premises, makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. Respondent, Marvel Equipment Manufacturers, Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois, with its office and principal 
place of business at 224 South Michigan Avenue, Chicago, Il. 

Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the sale and distribution of machinery and in- 
dustrial equipment, including railway switch heaters, intended to keep 
switches free from snow and ice. 
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In the course and conduct of its business, respondent, within the past 
year, has caused such products, when sold, to be transported from 
Freeport, Ill., and other places of manufacture to the purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said products in. 
commerce among and between various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its switch heaters, respondent has 
made certain false, deceptive, and misleading statements and repre- 
sentations regarding its employees, its customers, and installations of 
its switch heaters, by means of letters, circulars, folders, and other 
advertising literature distributed generally to users of such equip- 
ment. Typical representations are as follows: 

Our engineers will be happy to work with you on any lay-out in which you may 
be interested. 


Your engineer is invited to inspect installations on * * * Penna. R. R. Co., 
NeYa.@.R. BaCol Ne Yo NaHS Hy Ry. Co} Long Island R. R..Co *) *)* 


MARVEL 
RAILWAY SWITCH HEATERS 
BURNING 
COMMERCIAL GAS-FUEL OIL-BOTTLED GAS 


(Here follows picture of railroad tracks and switch equipped with 

heaters. ) 
MARVEL 
COMMERCIAL GAS HEATERS 

(Here is shown another picture of railroad tracks and switch with 

heaters installed.) 
HEATER INSTALLED 

Par. 4. Through the use of the statements and representations above 
set forth respondent has represented, directly and by implication, that 
it has an engineering department and engineers in its employ to super- 
vise the installation of its switch heaters; that its switch heaters have 
been installed for use on their switches by the Pennsylvania Railroad 
Co., New York Central Railroad Co., New York, New Haven & Hart- 
ford Railroad Co., and the Long Island Railroad Co.; and that the 
heaters installed on the railroad switches shown in the pictures men- 
tioned above are respondent’s switch heaters. 

Far. 5. Respondent has never had an engineering department, or 
had engineers in its employ to supervise the installation of its switch 
heaters, or for any other purpose. Respondent’s switch heaters have 
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never been installed for use on any of the switches of the railroads 
named herein, The switch heaters shown installed in the pictures 
mentioned above are not respondent’s switch heaters but are com- 
petitive products. 

Par. 6. In addition to the representations hereinabove set forth, 
respondent has made, and is making, certain false and misleading 
representations as to its business status. Respondent used the word 
“Manufacturers” in its corporate name. In some of respondent’s ad- 
vertising, the words “Interior View of Factory” and respondent’s 
name and address follow a picture of a factory interior. In other 
advertising, factory buildings are shown under the heading “Manu- 
facturing Home of Marvel Products.” By means of such pictures and 
representations that they are views of respondent’s factory and also 
by the use of the term “Manufacturers” in its corporate name, respond- 
ent represents that it owns, operates, or controls a plant or factory 
wherein the products offered for sale by it are made. In truth and 
in fact, respondent neither owns, operates, nor directly and absolutely 
controls any such plant. All the. products sold and offered for sale 
by it are manufactured in plants owned, operated, and controlled by 
others. 

Par. 7. There is a preference on the part of a substantial portion 
of the purchasers of machinery and industrial equipment for dealing 
directly with the manufacturers of such products, rather than with 
distributors. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, in connection with the sale and distribution in commerce of its 
machinery and industrial equipment, has had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasers and prospective purchasers of such products into 
the purchase of substantial quantities of respondent’s products. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to the 
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facts entered into between the respondent and Richard P. Whitely, 
assistant chief counsel for the Commission, which stipulation provides, 
among other things, that without further evidence or other interven- 
ing procedure, the Commission may enter its order disposing of the 
proceeding; and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the provi-. 
sions of the Federal Trade Commission Act. 

It is ordered, That Marvel Equipment Manufacturers, Inc., a cor- 
poration, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution in commerce as “commerce” 
is defined in the Federal Trade Commission Act, of machinery and 
industrial equipment, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondent has an 
engineering department or engineers in its employ to supervise the 
installation of its products. 

2. Representing, directly or by implication, that respondent’s prod- 
ucts have been installed for use on any railroad where respondent’s 
products have not in fact been installed. 

3. Using the word “manufacturers” or any other word of similar 
import or meaning in respondent’s corporate or trade name or repre- 
senting in any other manner that respondent owns, operates, or con- 
trols a factory wherein respondent’s products are made. 

4. Representing that any photograph or picture is a reproduction 
of respondent’s factory when in fact respondent does not own, operate 
or control any factory wherein its products are made. 

5. Representing that any photograph or picture is a reproduction 
of an installation of respondent’s equipment when in fact the equip- 
ment reproduced is not equipment supplied or installed by the 
respondent. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


JOHN HANLEY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4714. Complaint, Feb. 24, 1942—Decision, Feb. 20, 1946 


Where an individual engaged in interstate sale and distribution of a mechanical 
device for use on automobile motors, formerly designated ““Whirlgas Super- 
charger” and later “Whirlgas Turbinator”; through cards and circulars 
distributed to prospective purchasers and through advertisements in news- 
papers and periodicals, directly or by implication— 

(a) Falsely represented that his device acted as and performed the functions of 
a supercharger—which increases the pressure at which the explosive charge 
is supplied to engine cylinders—when, in fact, it tended to obstruct or restrict 
the intake at a point just beyond the carburetor, with directly the opposite 
effect to that produced by a supercharger; and 

(b) Falsely represented that the device increased the normal speed and flow 
of gas vapor entering the combustion chamber and increased the explosive 
power thereof; that its use resulted in a substantial saving in fuel and in- 
crease in power, reduced the carbon monoxide content of the exhaust, elim- 
inated carbon formation, and caused the motor to operate at an even tempera- 
ture, thus preventing vaporlock with resulting oil economy ; 

When in fact the only savings accomplished were in those cases in which, in 
response to said individual’s directions, too rich a fuel mixture was made 
leaner, and in which the ensuing saving was due to the adjusting of the 
carburetor rather than to the device in question, and was equally obtainable 
without it; and whereby also carbon monoxide content of the exhaust was 
correspondingly decreased ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby cause its purchase of substantial quantities of 
said device: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. John W. Addison and Mr. J. Earl Cow, trial examiners. 

Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 

Mr. K. Hanley, of Prospect, Ohio, and Donithen & Michel, of 
Marion, Ohio, for respondent. 


CoMPLAINT 


Pursuant, to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that John Hanley, an individual, 
hereinafter referred to as respondent, has violated the provisions of 
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the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent John Hanley is an individual with his 
principal office and place of business located at 5719 Loraine Avenue, 
in the city of Detroit, State of Michigan. 

Par. 2. Respondent is now, and has been for more than one year 
last past, engaged in the business of offering for sale and selling and 
distributing a device under the trade name of Whirlgas Supercharger 
im commerce among and between the various States of the United 
States and in the District of Columbia. 

Respondent has caused and now causes his said device, when sold, 
to be shipped and transported from his aforesaid place of business to 
purchasers thereof located in States other than the State of Michigan 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said device, 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his Whirlgas Supercharger, 
respondent has disseminated false and misleading statements and 
representations with respect to his said device, such representations 
being made by means of cards and circulars distributed to prospective 
purchasers and by insertion of advertisements in newspapers and 
periodicals of general circulation. Among the typical of the state- 
ments and representations appearing in said advertising matter are 
the following: 


WHIRLGAS SUPERCHARGER 


Whirlgas is a device of scientific construction, cone shaped, with vanes of a 
specific angularity, that may be inserted in intake manifold of any gasoline motor. 
It takes the mixture, with its normal flow of two miles per minute, as it passes 
from carburetor to motor, gives it a terrific, cyclonic whirl and turns it into a 
highly explosive vapor. 

This vapor greatly improves motor action, resulting in a mileage increase 
per gallon of not less than 20% with one-tenth added horsepower, reduces 
deadly monoxide exhaust 40%, eliminates earbon formation, operates motor 
at even temperature, preventing vapor-lock and oil waste. 

Engineering tests show that, before Whirlgas installation, the cylinders near- 
est carburetor receive too rich a mixture and those farthest away too lean. 
This is due to the large volume of air entering carburetor and attempting to 
mix thoroughly with small gasoline jet sprays in traveling a few inches to 
motor. It cannot be done; an imperfect mixture is the result. 

Whirlgas supplies the same perfect vapor to all cylinders. 


701631—48—vol. 42—_5 


24 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 42¥F.T.C. 


Par. 4. Respondent, through the use of the aforesaid statements 
and representations and others of similar import not specifically set 
out herein, represents that his said device acts as and performs the 
functions of a supercharger; that said device is the result of scientific 
investigation, experiment and research in the field of carburetion; 
that it will increase the normal speed and flow of gas vapor entering 
the combustion chamber and will increase the explosive power thereof; 
that its use will result in fuel economy of not less than 20 percent and 
a power increase of 10 percent; that the use of said device will reduce 
monoxide exhaust gas 40 percent, eliminate carbon formation, cause 
the motor to operate at an even temperature, thus preventing vapor- 
lock with resulting oil economy; and that said device will result in the 
distribution of a uniform gas mixture to each cylinder of the motor. 

Par. 5. The foregoing statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, respondent’s device 
is not a supercharger and does not perform any of the functions ordi- | 
narily associated with a supercharger. A supercharger is a device 
which increases the pressure at which the explosive charge is supplied 
to the engine cylinders. Respondent’s device, by restricting the intake 
at a point just beyond the carburetor, tends to reduce such pressure 
and its effect is directly opposite to that of a supercharger. Said 
device is not the result of scientific investigation, experiment and re- 
search in the field of carburetion and is not accepted and recognized 
by scientists as an aid to efficiency in the operation of internal-com- 
bustion engines. Respondent’s device will not increase the speed and 
flow of the gas vapor nor increase the explosive power thereof. Its 
use will not result in fuel economy of 20 percent, or in any other amount, 
nor will it increase the power of an engine 10 percent, or in any other 
amount, nor will it reduce the monoxide content of exhaust gases 
40 percent or in any other amount, when used in connection with 
a carburetor that is properly adjusted. The use of said device will 
not cause the motor to operate at an even temperature and will not 
prevent vapor-lock nor will it result in oil economy. The installation 
of respondent’s device will not result in the distribution of a uniform 
mixture to each cylinder of the motor. 

Par. 6. The use by the respondent of the aforesaid false, mislead- 
ing, and deceptive statements and representations has the tendency 
and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and into the purchase 
of substantial quantities of respondent’s device as a result of the 
erroneous and mistaken belief so engendered. 
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Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FInpINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 24, 1942, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondent, John Hanley, an individual, charging him with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of that act. After the filing of respondent’s answer, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before trial examiners 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the complaint, the answer 
thereto, testimony and other evidence, report of the trial examiners 
upon the evidence and the exceptions to such report, brief in support 
of the complaint (no brief having been filed by respondent), and oral 
argument; and the Commission, having duly considered the matter 
and being fully advised in the premises, on August 1, 1944, made its 
findings as to the facts and its conclusion drawn therefrom, and issued 
its order requiring the respondent to cease and desist from the prac- 
tices set forth in the complaint. 

Subsequently, upon request of the respondent, the Commission, on 
September 22, 1944, entered its order vacating and setting aside said 
findings as to the facts and conclusion and order to cease and desist 
and reopening the proceeding for the introduction of further testi- 
mony and other evidence in support of and in opposition to the allega- 
tions of the complaint. Thereafter, further testimony and other evi- 
dence were introduced before a trial examiner of the Commission 
theretofore duly designated by it and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Subsequently, the proceeding regularly came on for final hearing be- 
fore the Commission upon the entire record, including the additional 
testimony and other evidence and the supplemental report of the trial 
examiner, and briefs in support of and in opposition to the complaint 
(oral argument not having been requested) ; and the Commission, 
having duly considered the matter and being now fully advised in the 
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premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. . 

FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, John Hanley, an individual, has his 
principal office and place of business at 5719 Loraine Avenue, Detroit, 
Mich. He is now and for a number of years last past has been engaged 
in the sale and distribution of a mechanical device designed for use on 
automobile motors. The device was formerly designated by respondent 
as “Whirlgas Supercharger” but is now designated by him as “Whirl- 
gas Turbinator”. 

Par. 2. Respondent causes and has caused his device, when sold, to _ 
be transported from his place of business in the State of Michigan to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains and has main- 
tained a course of trade in his device in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his business and for the purpose 
of inducing the purchase of his device, respondent has made various 
representations with respect to the device, these representations being 
made by means of cards and circulars distributed to prospective pur- 
chasers, and by means of advertisements inserted in newspapers and 
periodicals of general circulation. Among and typical of these 
representations are the following: 


WHIRLGAS SUPERCHARGER 


Whirlgas is a device of scientific construction, cone shaped, with vanes of a 
specific angularity, that may be inserted in intake manifold of any gasoline motor. 
It takes the mixture, with its normal flow of two miles per minute, as it passes 
from carburetor to motor, gives it a terrific, cyclonic whirl and turns it into a 
highly explosive vapor. 

This vapor greatly improves motor action, resulting in a mileage increase per 
gallon of not less than 20%, with one-tenth added horsepower, reduces deadly 
monoxide exhaust 40%, eliminates carbon formation, operates motor at even 
temperature, preventing vaporlock and oil waste. 

Engineering tests show that, before Whirlgas installation, the cylinders nearest 
carburetor receive too rich a mixture and those farthest away too lean. This is 
due to the large volume of air entering carburetor and attempting to mix 
thoroughly with smal] gasoline jet sprays in traveling a few inches to motor. It 
cannot be done; an imperfect mixture is the result. 

Whirlgas supplies the same perfect vapor to all cylinders. (Tr. pp. 4, 5.) 


Par. 4. Through the use of these statements and others of similar 
import, respondent has represented, directly or by implication, that 
his device acts as and performs the functions of a supercharger; that 
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the device increases the normal speed and flow of gas vapor entering 
the combustion chamber and increases the explosive power thereof; 
that the use of the device results in a substantial saving in fuel and in 
a substantial increase in power; and that the use of the device reduces 
the carbon monoxide content of the exhaust, eliminates carbon forma- 
tion, and causes the motor to operate at an even temperature, thus 
preventing vapor-lock, with resulting oil economy. 

Par. 5. At the request of the Commission, respondent’s device was 
tested by the National Bureau of Standards, and the results of the tests 
form a part of the record in this proceeding, together with the testi- 
mony of the Bureau of Standards expert who performed the tests. 
This evidence establishes that the device is incapable of accomplishing 
the results claimed for it by respondent. The device is not a super- 
charger, nor does it act as or perform the functions of a supercharger. 
A supercharger is a pump or other device which increases the pressure 
at which the explosive charge is supplied to the engine cylinders. 
Respondent’s device tends to obstruct or restrict the intake at a point 
just beyond the carburetor, and its effect is directly opposite to that 
produced by a supercharger. 

The device does not increase the normal speed or flow of gas vapor 
entering the combustion chamber, nor increase the explosive power 
thereof. It has no effect upon the formation of carbon. It does not 
cause the motor to operator at an even temperature, nor prevent vapor- 
lock (a condition which occurs as a result of heating the carburetor 
to the point where the gasoline in the carburetor becomes a vapor, 
thus locking the fuel line). The device does not save oil. 

Nor does the device save gasoline, or increase the power of the motor, 
or reduce the carbon monoxide content of the exhaust. Respondent’s 
directions for the installation of the device call for an adjustment of 
the carburetor so that a leaner fuel mixture will be supplied to the 
motor, and in those cases where the fuel mixture was formerly too 
rich, the adjusting of the carburetor may result in some increase in 
power and in some saving in gasoline, with a corresponding decrease 
in the carbon monoxide content of the exhaust. These results, how- 
ever, would be due to the adjusting of the carburetor and not to 
respondent’s device. They could be obtained equally well without the 
device. 

While the record contains evidence contrary to these conclusions, the 
Commission, after careful consideration of such evidence, is of the 
opinion and finds that it is insufficient to meet the evidence introduced 


in support of the complaint. 
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Par. 6. The Commission therefore finds that the respresentations 
made by respondent with respect to his device were erroneous and mis- 
leading in the particulars set forth above. 

Par. 7. The use by respondent of these erroneous and misleading 
representations had the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public with respect to respond- 
ent’s device and the results which may be obtained through the use of 
the device and the tendency and capacity to cause such portion of the 
public to purchase substantial quantities of the device as a result of 
the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence introduced before trial examiners of 
the Commission theretofore duly designated by it, reports of the trial 
eXaminers upon the evidence and the exceptions thereon, and briefs in 
support of and in opposition to the complaint (oral argument not hav- 
ing been requested), and the Commission having made its findings as 
to the facts and its conclusion that the respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, John Hanley, an individual, and 
his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of respondent’s mechanical device 
formerly designated “Whirlgas Supercharger” and now designated 
“Whirlgas Turbinator,” or any other device of substantially similar 
construction or possessing substantially similar characteristics, under 
whatever name sold, do forthwith cease and desist from representing, 
directly or by implication: 

1. That said device is a supercharger, or that it acts as or performs 
the functions of a supercharger. 
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2. That said device increases the normal speed or flow of gas vapor 
entering the combustion chambers of an automotive engine, or in- 
creases the explosive power of such vapor. 

3. That said device increases the power of an automotive engine. 

4. That said device saves gasoline or oil. 

5. That said device reduces the carbon monoxide content of the 
exhaust from an automotive engine. 

6. That said device has any effect upon the formation of carbon. 

7. That said device causes a motor to operate at an even temper- 
ature, or that it prevents vapor-lock. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


THE LANE DRUG COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


_ Docket 5389. Complaint, Oct. 11, 1945—Decision, Feb. 25, 1946 


Where a corporation engaged in the interstate sale and distribution of a product 
designated “Calcium Pantothenate Tablets”; through advertisements in 
newspapers and periodicals and through circulars, leaflets and other ad- 
vertising material—including such statement as ‘“‘Anti-Gray Hair Vitamin,” 
“Start taking this anti-gray hair vitamin today and see gray hair fade 
away.” “Tests by Good Housekeeping Bureau produced positive result of 
hair color return in 22 out of 25 experimental cases” — 

Falsely represented that calcium pantothenate is the anti-gray hair vitamin; 
and that use of its product containing said vitamin would restore the original 
natural color to gray hair, prevent falling hair, restore vitality and luster 
to the hair, improve the condition of the scalp, nourish the hair roots and 
grow hair on bald heads; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true, and to induce it to purchase said product because of such mistaken 
belief : 


Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and constituted unfair and deceptive acts and 
practices in commerce. 

Mr, Jesse D. Kash for the Commission. 
Benesch, Friedlander & Morris, of Cleveland, Ohio, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Lane Drug Co., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect, as 
follows. 

Parscrary 1. Respondent, The Lane Drug Co., is a corporation, 
organized and existing under and by virtue of the laws of the State 
of Ohio, with its office and principal place of business located at 397 
Phillips Avenue, Toledo, Ohio. 

Par. 2. Respondent is now, and for more than one year last past, 
has been engaged in the sale and distribution of a vitamin product 
designated Calcium Pantothenate Tablets. 
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Respondent causes said product when sold to be transported from 
the State of Ohio to purchasers thereof located in various other States 
of the United States and in the District of Columbia, and maintains, 
and at all times mentioned herein, has maintained a course of trade 
in said product, in commerce, among and between the various States 
of the United States, and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated, and is now disseminating, and has caused and 
is now causing the dissemination of, false advertisements concerning 
said product by the United States mails and various other means in 
commerce as commerce is defined in the Federal Trade Commission 
Act. Respondent has also disseminated and is now disseminating, and 
has caused and is now causing, the dissemination of, false advertise- 
ments concerning said product by various means for the purpose of 
inducing, and which is likely to induce, directly or indirectly, the pur- 
chase of said product in commerce as commerce is defined in the Fed- 
eral Trade Commission Act. 

Among the typical of the false, misleading, and deceptive state- 
ments and misrepresentations contained in such false advertisements 
disseminated and caused to be disseminated, as herein set forth, by the 
United States mails, by advertisements inserted in newspapers and 
periodicals and by means of circulars, leaflets and other advertising 
material, are the following: 


ANTI-GRAY HAIR VITAMIN 


This “anti-gray hair vitamin” calcium pantothenate, showed positive evidence 


of a return of natural hair color. 
Start taking this anti-gray hair vitamin today and see gray hair fade away. 
Tests by Good Housekeeping Bureau produced positive result of hair color 


return in 22 out of 25 experimental cases. 
An amazing news Vitamin called Calcium Pantothenate has been found to give 


miraculous results in many cases of falling hair, scalp conditions, and dull, 


faded and lifeless hair. 
Calcium Pantothenate seems to feed the hair roots, and nourishes them, and 


is thought to bring back hair, where the condition had previously been given 
up as hopeless. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of the same import not specifically set out herein, 
respondent represents that Calcium Pantothenate is the anti-gray 
hair vitamin; that the use of its product containing this vitamin will 
restore the original natural color to gray hair, will prevent falling 
hair, restore the vitality and lustre to the hair, improve the condition 
of the scalp, nourish the hair roots and grow hair on bald heads. 
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Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, Calcium Pantothenate 
is not an anti-gray hair vitamin and the use of respondent’s product 
containing this vitamin will not restore the original or natural color 
to gray hair. The use of said product will not prevent falling hair, 
nor restore the vitality and lustre to the hair, nor improve the condition 
of the scalp. It will not nourish the hair roots, nor will it grow hair 
on bald heads. 

Par. 6. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations has had and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true, and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase respondent’s said product. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 11, 1945, issued, and sub- 
sequently served, its complaint in this proceeding upon the respondent 
named in the caption hereof, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of the said act. On November 19, 1945, the respondent filed its answer 
herein, in which answer it admitted all the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and the answer thereto, and the Commission, having duly considered 
the matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, The Lane Drug Co., is a corporation, 
organized and existing under and by virtue of the laws of the State of 


Ohio, with its office and principal place of business located at 397 
Phillips Avenue, Toledo, Ohio. 
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Par. 2. Respondent is now, and for more than one year last past, has 
been engaged in the sale and distribution of a vitamin product desig- 
nated Calcium Pantothenate Tablets. 

Respondent causes said product, when sold, to be transported from 
the State of Ohio to purchasers thereof located in various other States 
of the United States and in the District of Columbia, and maintains, 
and at all times mentioned herein has maintained, a course of trade in 
said product, in commerce, among and between the various States of 
the United States, and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated, and is now disseminating, and has caused and 
is now causing the dissemination of, false advertisements concerning 
said product by the United States mails and various other means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act. Respondent has also disseminated, and is now disseminating, 
and has caused and is now causing, the dissemination of false adver- 
tisements concerning said product by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said product in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments’ and representations contained in such false advertisements 
disseminated and caused to be disseminated, as herein set forth, by 
the United States mails, by advertisements inserted in newspapers and 
periodicals and by means of circulars, leaflets and other advertising 
material, are the following: 

ANTI-GRAY HAIR VITAMIN 

This “anti-gray hair vitamin” calcium pantothenate showed positive evidence 
of a return of natural hair color. 

Start taking this anti-gray hair vitamin today and see gray hair fade away. 

Tests by Good Housekeeping Bureau produced positive result of hair color 
return in 22 out of 25 experimental cases. 

An amazing new Vitamin called Calcium Pantothenate has been found to give 
miraculous results in many cases of falling hair, scalp conditions, and dull, 


faded and lifeless hair. 
Calcium Pantothenate seems to feed the hair roots, and nourishes them, and 


is thought to bring back hair, where the condition had previously been given up 
as hopeless. 


Par. 4. Through the use of the foregoing statements and rep- 
resentations and others of the same import not specifically set out 
herein, respondent represents that Calcium Pantothenate is the anti- 
gray hair vitamin; that the use of its product containing this vitamin 
will restore the original natural color to gray hair, will prevent falling 
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hair, restore vitality and luster to the hair, improve the condition of 
the scalp, nourish the hair roots and grow hair on bald heads. 

Par. 5. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, Calcium Panto- 
thenate is not an anti-gray hair vitamin and the use of respondent’s 
product containing this vitamin will not restore the original or natural 
color to gray hair. The use of said product will not prevent falling 
hair, nor restore the vitality and luster to the hair, nor improve the 
condition of the scalp. It will not nourish the hair roots, nor will it 
grow hair on bald heads. 

Far. 6. The use by the respondent of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had, and now 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true, and to induce 
a substantial portion of the purchasing public, because of such erro- 
neous and mistaken belief, to purchase respondent’s said product. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
the respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to said facts, and the . 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, The Lane Drug Co., a corpora- 
tion, and its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution of respondent’s medicinal prepara- 
tion designated as Pantothenate Tablets, or any preparation of sub- 
stantially similar composition or possessing substantially similar prop- 
erties, whether sold under the same or any other name, do forthwith 
cease and desist from: 
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1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That said preparation is an anti-gray hair vitamin. 

(6) That said preparation will restore the original natural color - 
to gray hair. 

(ce) That said preparation is a cure or remedy for or will prevent 
falling hair. 

(d) That said preparation will restore vitality and luster to the 
hair. 

(e) That said preparation will improve the condition of the scalp 
or nourish the hair roots. 

(7) That said preparation will grow hair on bald heads. 

2. Disseminating or causing to be disseminated by any means any 
advertisement for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase In commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondent’s prep- 
aration, which advertisement contains any representation prohibited 
in paragraph 1 hereof. 

It is further ordered, That respondent shall within 60 days after 
service upon it of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THe Marrer oF 


FERRO ENAMEL CORPORATION, PEMCO CORPORATION, 
THE O. HOMMEL COMPANY, CHICAGO VITREOUS. 
ENAMEL PRODUCT CO., INGRAM-RICHARDSON-MEG. 
CO. OF INDIANA, INC., AND STEVENSON, JORDAN .& 
HARRISON, INC., AND HARRY L. MOODY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SUB- 
SEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, wee AS 
AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5155. Complaint, Apr. 29, 1944—Decision, Feb. 26, 1946 


Where five corporations engaged in the manufacture, compounding or smelting 
of chemicals used in the manufacture of porcelain enamel, popularly known 
as “frit,” and in the interstate sale and distribution of said product to manu- 
facturers and fabricators, for the making of such products as table tops, 
stove parts, refrigerators, etc.; selling about 96 percent of all the com- 
mercial “frit” made in the United States, and prior to and but for the acts 
and practices below set forth, in active and substantial competition with 
each other and with other members of the industry ; together with a business 
management and engineering corporation which specialized in the manage- 
ment of trade associations, and a director thereof who was in charge of the 
activities of the aforesaid five corporations— 

Hngaged in a combination and conspiracy to hinder and suppress competition 
and to create and maintain in themselves a monopoly in the manufacture 
and interstate sale and distribution of said “frit,” and pursuant thereto and 
acting in cooperation with each other— 

(a) Fixed minimum and identical prices f. 0. b. their respective plants for the 
sale of various grades or coats of “frit” by means of a program or system 
of so-called freight equalization under which all manufacturers quoted and 
sold to purchasers at the same delivered cost as the manufacturer having 
the greatest freight advantage at any given destination, refusing to permit 
purchasers to take possession f. o. b. plant and provide their own transpor- 
tation, and ignoring differences in costs of production, selling, and 
overhead ; 

(6) Classified customers according to the total annual volume of “frit” purchased 
by each of them from all sources, and made identical delivered prices and 
discounts on all sales of said product to all customers according to such 
classification; and filed price lists containing the discounts on each grade 
or coat of said product to each class of customer, and information as to 
price and discount changes and new products put on the market by any one 
of said manufacturers, with said management information, which, along 
with said director, disseminated them among the aforesaid manufacturers, 
with the understanding that the manufacturers would maintain them; 

(c) Filed with said management corporation and its director copies of invoices 
and orders covering their sales of “frit,” which contained the name of the 
purchaser, the quantity of each grade or coat sold, and the price and discount 


for each class of customer, and which disclosed whether filed prices and 
discounts were adhered to; 
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(d) 


(e) 


(7) 


(9) 


{h) 
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Filed credit reports setting forth the names of the customers receiving 
credit and the credit limit allowed, with said management corporation and 
director who disseminated the information to other manufacturers in a 
composite credit report, with the understanding that any customer who was 
in arrears beyond a fixed credit limit could not purchase from any manu- 
facturer on open account until he had paid up his account in arrears, and 
thereby prevented one manufacturer gaining a competitive advantage over 
any other by extending more favorable credit terms; 

Filed “credit memoranda” disclosing the nature of credits given their 
respective customers for goods returned or other reasons, with said corpora- 
tion and director who circulated such information among said manufacturers, 
disclosing thereby to competitors any deviations from filed prices by such 
means; 

Filed monthly reports, gross and net, of shipments of “frit” to their cus- 
tomers, with said corporation and director, who disseminated among said 
manufacturers a composite statement of the total volume of shipments of 
“frit” during each month; 

From time to time adopted practice of declining to sell “frit” on consign- 
ment, of declining to perform certain services for their customers, such as 
mounting the product on skids or pallets for carload shipments, of declining 
to give certain extra demonstrations of their product in the places of busi- 
nes of their customers, and of declining to make special inducements to take 
customers away from each other; and 

From time to time held meetings under the auspices of said corporation 
and director at which the aforesaid acts and practices were discussed, in- 
cluding various reports from the said manufacturers, and also complaints 
with respect to the maintenance or observance by the said manufacturers of 
the practices hereinbefore mentioned; and 


Where said management corporation and director— 


(7) 


Cooperated with and assisted the aforesaid corporations in the enforce- 
ment and observance of the foregoing acts, practices, and understanding by 
(1) disseminating monthly volume reports showing the industry’s and each 
manufacturer’s total volume in pounds and dollars, and percentages of each 
manufacturer in pounds and dollars for current month and year to date; 
monthly reports showing the industry’s and each manufacturer’s freight- 
equalization charges for the month and year to date; monthly reports in 
pounds and dollars showing the industry’s and each manufacturer’s volume 
by classification, grade, and type, and price per pound for the industry and 
for each manufacturer, and each manufacturer’s percentage of the total 
industry volume and the percent of the average per pound price; and other 
periodical reports showing volume in pounds and dollars of each customer’s 
purchases from the industry; and by (2) checking up on the manufacturers 
to determine whether or not they were living up to or maintaining the said 
acts, ‘practices, and understandings, and reporting at said meetings or 
otherwise any deviations or violations thereof ; 


With the effect of actually hindering and preventing price competition among 


said manufacturers in the sale of “frit” in commerce; placing in the said 
manufacturers the power to control and enhance prices in said product; 
creating in them a monopoly in the sale of said product in commerce; and of 
unreasonably restraining commerce in said product ; 
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Held, That said combination and conspiracy, and said acts and practices per- 
formed pursuant thereto as above set forth, constituted unfair methods of 
competition in commerce; and 

Where the aforesaid corporations, engaged as above set forth— 

(j) Discriminated in price between different purchasers by selling “frit” to 
some at lower prices than to others, competitively engaged therewith in 
the interstate sale of products containing “frit,” through classifying custom- 
ers according to their annual dollar volume of purchases of “frit” from all 
sources, and granting discounts to each customer based upon such classifi- 
cation, in accordance with which purchases of $5,000 a year entitled cus- 
tomers to no discount from list, purchases of $5,000 to $10,000 entitled him to 
5 percent and those ranging from $10,000 to $20,000, from $20,000 to $29,000, 
from $29,000 to $40,000, and those over $40,000, entitled him to discounts 
of 1214, 15, and 20 percent, respectively ; 

Effect of which discrimination in price had been, or might be, substantially to 
lessen competition in the line of commerce in which said respondents were 
engaged; to injure, destroy and prevent competition between and among 
them; to injure, destroy and prevent competition between their customers in 
the sale and distribution of products containing “frit” as a substantial 
component part; and to tend to create a monoply in said commerce in 
various localities: 

Held, That such discriminations in price constituted violations of subsection (a) 
of sec. 2 of the Clayton Act as amended. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. James I. Rooney for the Commission. 

Smith, Buchanan & Ingersoll, of Pittsburgh, Pa., for respondents 
generally. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, also for Ferro 
Enamel Corp. 

Mr. James F. Duffy, of Chicago, I1., also for Pemco Corp. 

Wise, Corlett & Canfield, of Washington, D. C., for Stevenson, 
Jordan & Harrison, Inc. 


CoMPLAINT 


Count I 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ferro Enamel Corp. 
Pemco Corp., The O. Hommel Co., a corporation, Chicago Minhgar: 
Enamel Product Co., a corporation, Ingram-Richardson Mfg. Co. 
of Indiana, Inc., Stevenson, Jordan & Harrison, a corporation, and 
Harry L. Moody, an individual, hereinafter referred to as responuents 
have violated the provisions of Section 5 of the said act, and it re 
ing to the Commission that a proceeding by it in See thereof would 


FERRO ENAMEL CORP., El AL. 39 


36 Complaint 


be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows. 

Paracrapy 1. Respondent Ferro Enamel Corp, sometimes herein- 
after referred to as respondent Ferro, is a corporation organized under 
the laws of the State of Ohio with its principal office and place of 
business located at 4150 East Fifty-sixth St. in the city of Cleveland . 
in said State. 

Respondent Pemco Corp., sometimes hereinafter referred to as 
Pemco, is a corporation organized under the laws of the State of Mary- 
land with its principal office and place of business located at Eastern 
and Pemco Avenues in the city of Baltimore in said State. It is a 
successor to Porcelain Enamel & Manufacturing Co. of Baltimore. 

Respondent The O. Hommel Co., sometimes hereinafter referred to 
as respondent Hommel, is a corporation organized under the laws of 
the State of Pennsylvania with its principal office and place of busi- 
ness located at Carnegie in said State. 

Respondent Chicago Vitreous Enamel Product Co., sometimes 
hereinafter referred to as respondent Chicago Vitreous is a corpora- 
tion organized under the laws of the State of Illinois with its principal 
office and place of business located at 1427 South Fifty-fifth Court 
in the city of Cicero in said State. 

Respondent Ingram-Richardson Mfg. Co. of Indiana, Inc., some- 
times hereinafter referred to as respondent Ing-Rich, of Indiana, is a 
corporation organized under the laws of the State of Indiana with its 
principal office and place of business located at Frankfort in said 
State. 

Par. 2. The respondent corporations named in paragraph 1 hereof, 
hereinafter referred to collectively as respondent manufacturers, are 
all engaged in manufacturing, compounding, or smelting of chemicals 
used in the manufacture of porcelain enamel, popularly known and 
sometimes hereinafter referred to as “frit” (which is the porcelain 
enamel in its raw state), and in the sale of said product to manufac- 
turers and fabricators of porcelain enamel products, such as table tops, 
kitchen tables, drain boards, bath tub covers, also parts for stoves, 
refrigerators, store fixtures, wall coverings, and porcelain enamel 
signs, and cause said product, when so sold, to be shipped and trans- 
ported from their respective places of business and factories in the 
States of Ohio, Maryland, Pennsylvania, Illinois, and Indiana, as 
aforesaid, to the purchasers thereof located in the several States of the 
United States other than the States of origin of the shipments. Said 
respondent manufacturers in the course and conduct of their said 
businesses manufacture and sell approximately 96 per cent of all the 
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commercial “frit” manufactured and sold in the United States. Prior 
to the adoption of the practices hereinafter described, said respondent 
manufacturers were in active and substantial competition with each 
other and with other members of the industry in making and seeking 
to make sales of their said product in commerce between and among 
the several States of the United States and in the District of Columbia, 
and but for the practices hereinafter described such active and sub- 
stantial competition would have continued until the present, and said 
respondent manufacturers would now be in active and substantial 
competition with each other and with other members of the industry. 

Par. 3. Respondent Stevenson, Jordan & Harrison, sometimes here- 
inafter referred to as respondent S. J. & H., is a corporation organized, 
existing and doing business under the laws of the State of New York, 
having its principal office and place of business located at 19 West 
Forty-fourth Street in the city of'New York in said State. Said re- 
spondent is engaged in business management and business engineering, 
specializing in management of trade associations. 

Respondent Harry L. Moody, at all times hereinafter mentioned 
was a director of respondent S. J. & H. in charge of the activities of 
the respondent manufacturers and is named as respondent herein in- 
dividually and as director of respondent S. J. & H. 

Par. 4. Respondent manufacturers, acting in cooperation with each 
other and with respondent S. J. & H. and respondent Moody, for more 
than three years last past have been engaged in an understanding, 
agreement, combination, and conspiracy to hinder and suppress com- 
petition in the manufacture and interstate sale and distribution of 
“frit” or porcelain enamel in its raw state, to purchasers thereof; and 
to create and maintain a monopoly in the manufacture and interstate 
sale and distribution of said product in the said respondent manufac- 
turers. Pursuant to said understanding, agreement, combination, con- 
spiracy and in furtherance thereof, the respondents have acted in 
concert and in cooperation with each other or have followed a planned 
or prearranged common course of action in doing, among others, the 
following acts, practices and things: 

(a) Respondent manufacturers have fixed minimum and indentical 
prices f. 0. b. their respective plants for the sale of various grades or 
coats of “frit” or porcelain enamel in its raw state, sold and distributed 
by them. 

(6) For the purpose and with the effect of equalizing and making 
identical to any given purchaser at any given destination the Halvereg 
costs from all of respondent manutacturer’s plants and of neutraliz- 
ing the differences in freight costs from their respective plants as a 
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factor in price competition, respondent manufacturers have estab- 
lished and utilized a program or system of so-called freight equaliza- 
tion. Under such program or system each manufacturer having the 
greatest freight disadvantage with reference to any given destina- 
tion is enabled to quote and sell to any purchaser at the same delivered 
cost as the manufacturer having the greatest freight advantage. The 
accomplishment of such purpose, effect, program, and system is con- 
ditioned upon each manufacturer reciprocally and in alternation 
adopting the equivalent of each other’s f. 0. b. plant price in their 
respective freight advantage territories, upon each manufacturer re- 
fusing to permit purchasers to take possession f. 0. b. plant and provide 
their own transportation, and upon each ignoring differences in their 
respective costs of production, of selling, and of overhead. Said 
freight equalization program is in effect an undertaking by all 
respondent manufacturers to make no delivered price at any place 
that will preclude the most disadvantaged of their number from 
matching it. 

(c) Respondent manufacturers have classified their respective cus- 
tomers according to the total annual volume of “frit” purchased by 
each of them from all sources and make identical delivered prices and 
discounts on all sales of said product to all such customers according 
to such classification. 

(d@) Respondent manufacturers file with the respondent S. J. & H. 
and respondent Moody price lists containing the quoted prices and 
discounts on each grade or coat of said product to each class of cus- 
tomer; and copies of invoices and orders covering the sales of their 
said product, each invoice to contain the name of the purchaser, the 
quantity sold of each grade and coat and the price and discount of 
same for each class of customer; and said respondent S. J. & H. and 
respondent Moody disseminate among the respondent manufacturers 
the prices and discounts so filed, with the understanding that respond- 
ent manufacturers will maintain the said prices and discounts and 
will notify said respondent S. J. & H, and respondent Moody of any 
changes in price or discount already in effect or new grades or coats of 
said product; and that said respondent S. J. & H. and respondent 
Moody will disseminate to the respondent manufacturers information 
as to price and discount changes and new products put on the market 
by any respondent manufacturer. 

(e) Respondent manufacturers file with said respondent S. J. & H. 
and respondent Moody credit reports setting forth the names of the 
customers receiving credit and the credit limit allowed, said credit 
information being disseminated by said respondent S. J. & H. and 
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respondent Moody to other respondent manufacturers in a composite 
credit report with the understanding that any customer who is in 
arrears beyond a fixed credit limit cannot purchase from any other 
respondent manufacturer on open account nor be sold by the respond- 
ent manufacturer to whom he is indebted on open account, but shall 
be required to purchase on a c. o. d. basis in the future until he has 
paid up his account in arrears. 

(f) Respondent manufacturers file from time to time with respond- 
ent S. J. & H. and respondent Moody “credit memoranda” disclosing 
the nature of credit given their respective customers and respondent 
S. J. & H. and respondent Moody circulate among the respondent 
manufacturers a bulletin showing the information contained in said 
“credit memoranda” filed by respondent manufacturers. 

(g) Respondent manufacturers file with respondent 8. J. & H. and 
respondent Moody monthly reports of shipments of “frit” to their 
customers, both gross and net, and respondent S. J. & H. and respond- 
ent Moody disseminate among the respondent manufacturers a com- 
posite statement of the total volume of shipments of “frit” by the re- 
spondent manufacturers during each month. 

(2) Respondent manufacturers have adopted the practice of de- 
clining to sell “frit” on consignment; and also of declining to perform 
certain services for their customers such as mounting the product 
on skids or pallet for carload shipments; also of declining to give 
certain extra demonstrations of their product in the places of business. 
of their customers; also of declining to make special inducements to 
take customers away from each other. 

(2) Respondent manufacturers from time to time hold and attend 
meetings in cooperation with each other and under the auspices of 
respondent S. J. & H. and respondent Moody, at which meetings the 
various acts and practices and things hereinbefore set forth are 
discussed, including various reports received by respondent S. J. & H. 
and respondent Moody from the respondent manufacturers, also com- 
plaints of respondent manufacturers with respect to the maintenance 
or nonobservance by respondent manufacturers of the acts, practices 
and understandings hereinbefore mentioned. 

(7) The respondent S. J. & H. and respondent Moody cooperate 
with and assist said respondent manufacturers in the enforcement 
and observance of the foregoing acts, practices and understandings. 
by disseminating monthly volume reports showing the industry and 
each respondent manufacturer’s total volume in pounds and dollars: 
and percentages of each manufacturer in pounds and dollars for cur- 
rent month and year to date; monthly report showing industry and 


FERRO ENAMEL CORP., ET AL. 43 


36 Complaint 


each respondent manufacturer’s freight equalization charges for the 
month and year to date; monthly reports in pounds and dollars show- 
ing the industry and each respondent manufacturer’s volume by clas- 
sification, grade, and type, and price per pound for the industry and 
for each respondent manufacturer and each manufacturer’s percent- 
age of the total industry volume and the percent of the average per 
pound price; other periodical reports showing volume in pounds and 
dollars of each customer’s purchasers from the industry and by check- 
ing up on the respondent manufacturers to determine whether or not 
they are living up to or maintaining the said acts, practices and under- 
standings and reporting at said meetings or otherwise to the re- 
spondent manufacturers any deviations therefrom or violations there- 
of to the end that said acts, practices and understandings shall be 
uniformly and universally observed by the respondent manufacturers. 

Par. 5. The acts, practices, and things performed by the respond- 
ents as hereinabove alleged are all to the prejudice of the public; have 
a dangerous tendency to and have actually hindered and prevented 
price competition between and among respondent manufacturers in 
the sale of “frit,’ porcelain enamel in its raw state, in commerce 
within the intent and meaning of the Federal Trade Commission 
Act; have placed in respondent manufacturers the power to control 
and enhance prices in said product; have created in the respondent 
manufacturers a monopoly in the sale of said product in such com- 
merce; have unreasonably restrained such commerce in said product; 
and constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of the Federal Trade Commission 
Act. 

Count II 


The Federal Trade Commission having reason to believe that Ferro 
Enamel Corp., Permo Corp., The O. Hommel Co., a corporation, Chi- 
cago Vitreous Enamel Product Co., a corporation, Ingram-Richardson 
Manufacturing Co. of Indiana, Inc., hereinbefore referred to as re- 
spondent manufacturers, have violated and are now violating the pro- 
visions of section 2 of the act of Congress entitled “An Act to sup- 
plement existing laws against unlawful restraints and monopolies 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the Robinson-Patman Act (U.S. C. title 15, sec. 13) 
hereby issues this its complaint against said respondents and states 
its charges with respect thereto as follows, to wit: 

Paracrarn 1. For its charges in this paragraph of this count, said 
Commission relies upon the matters and things set out in paragraph 
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1 of count I of this complaint to the same extent and as though the 
allegations of said paragraph of said count I were set out in full 
herein and said paragraph 1 of said count I is therefore incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 2. For its charges in this paragraph of this count, said Com- 
mission relies upon the matters and things set out in paragraph 2 
of count I of this complaint to the same extent and as though the 
allegations of said paragraph of said count I were set out in full herein 
and said paragraph 2 of said count I is therefore incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 38. For its charges in this paragraph of this count, said Com- 
mission relies upon the matters and things set out in paragraph 3 of 
count I of this complaint to the same extent and as though the allega- 
tions of said paragraph of said count I were set. out in full herein and 
said paragraph 3 of said count I is therefore incorporated herein by 
reference and made a part of the allegations of this count. 

Par. 4. In the course and conduct of their said businesses as de- 
scribed in paragraphs 1 and 2 of count I of this complaint, said 
respondent manufacturers have been for more than three years last 
past and are now discriminating in price between different purchasers 
buying “frit,” porcelain enamel in its raw state, by selling their said 
product to some of their customers at lower prices than they sell said 
product of like grade and quality to other of their customers, many 
of which customers are competitively engaged one with another 
throughout the several States of the United States, in the sale of 
manufactured and fabricated products containing said “frit” as an 
important and substantial part thereof. The respondents during the 
said period of time have engaged in the following discriminatory 
practices and methods in determining the prices at which they sell 
their said product to their said customers: 

1. Respondent manufacturers classify their customers according 
to the annual dollar volume of purchases of “frit” from all sources 
and grant discounts to each customer based upon such classification. 

2. Respondent manufacturers furnish respondent S. J. & H. and re- 
spondent Moody with regular periodical reports of annual dollar 
volume of sales of said product to their respective customers and 
respondent S. J. & H. and respondent Moody disseminate among 
respondent manufacturers a volume report containing a summary 
of all sales of said product by all respondent manufacturers each 
month. 

3. Respondent manufacturers utilize the said customer volume re- 
ports disseminated by the respondent §. J. & H. and respondent Moody 
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to determine the classification of any customer and the amount of 
discount to be allowed from list prices, said classification being 
adjusted from time to time in accordance with said customer volume 
report. 

4. Pursuant to such classification and determination the respond- 
ent manufacturers have, during said period of time, followed and 
maintained the following schedule of discounts from list prices based — 
on total purchases from all sources: 


Classification Amount of purchases Discount 
Percent 
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ahs de Se ett 3g teenetpaerashen eae eareet pepe SIDL008 to S20, 0008S 1c woth a eee eee eee 10 
1B ca Se One BE at Se ee LN oe eee $20,000 Co.S20000here So) Ee tae 12% 
2D emis ola Schema a 2x elle eek lied de peptncd apna ee S29000 Torss0s000 eae oan ee ee ee ee eee 15 
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Par. 5. The effect of the said discriminations in price mentioned in 
paragraph 4 hereof has been or may be substantially to lessen com- 
petition in the line of commerce in which said respondents are en- 
gaged and to injure, destroy, and prevent competition between and 
among the said respondents and to injure, destroy, and prevent com- 
petition between the customers of said respondents in the sale and 
distribution of products containing said “frit” as a substantial com- 
ponent part and has been and may be to tend to create a monopoly in 
said commerce in the various localities or trade areas in the United 
States in which said respondents and their customers are engaged in 
the sale and distribution of said product. 

Par. 6. The foregoing acts and practices of respondents are viola- 
tions of subsection 2 (a) of section 1 of the said act of Congress ap- 
proved June 1, 1936, entitled “an Act to Supplement Existing Laws 
Against Unlawful Restraints and Monopolies and for Other Pur- 
poses” approved October 15, 1914, as amended (U.S. C., title 15, sec. 
13), and for other purposes. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and to the provisions of an Act of Congress entitled “An Act to sup- 
plement existing laws against unlawful restraints and monopolies, 
and for Other Furposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (the 
Robinson-Patman Act), the Federal Trade Commission on April 29, 
1944, issued and subsequently served its complaint in this proceeding 
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upon the respondents named in the caption hereof, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of the Federal Trade Commission Act and charging 
all of said respondents except Stevenson, Jordan & Harrison, Inc., 
and Harry L. Moody with violation of the provisions of subsection 
(a) of section 2 of the said Clayton Act as amended. After the is- 
suance of said complaint and the filing of respondents’ answers, the 
Commission, by order entered herein, granted respondents’ motions 
for permission to withdraw their original answers and to substitute 
therefor answers admitting all of the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearings as to said facts and waiving the filing of the trial 
examiner’s report upon the evidence, which substitute answers were 
duly filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and substitute answers; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. (a) Respondent Ferro Enamel Corp., sometimes 
hereinafter referred to as Ferro, is a corporation organized under the 
laws of the State of Ohio, with its principal office and place of business 
located at 4150 East Fifty-sixth St., Cleveland, Ohio. 

(6) Respondent Pemco Corp., sometimes hereinafter referred to as 
Pemco, is a corporation organized under the laws of the State of 
Maryland, with its principal office and place of business located at 
Eastern and Pemco Avenues, Baltimore, Md. It is a successor to 
Porcelain Enamel & Manufacturing Co. of Baltimore. 

(c) Respondent The O. Hommel Co., sometimes hereinafter re- 
ferred to as Hommel, is a corporation organized under the laws of 
the State of Pennsylvania, with its principal office and place of busi- 
ness located at Carnegie, Pa. 

(d) Respondent Chicago Vitreous Enamel Product Co., sometimes 
hereinafter referred to as Chicago Vitreous, is a corporation organized 
under the laws of the State of Illinois, with its principal office and 
place of business located at 1427 South Fifty-fifth Ct., Cicero, Ill. 

(e) Respondent Ingram-Richardson Manufacturing Co. of Indi- 
ana, Inc., sometimes hereinafter referred to as Ing-Rich, is a corpora- 
tion organized under the laws of the State of Indiana, with its prin- 
cipal office and place of business located at Frankfort, Ind. 
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(f) Respondent Stevenson, Jordan & Harrison, Inc., sometimes 
hereinafter referred to as S. J. & H., is a corporation organized, exist- 
ing, and doing business under the laws of the State of New York, with 
its principal office and place of business located at 19 West Forty- 
fourth St., New York, N. Y. Said respondent is engaged in business 
management and business engineering, specializing in management 
of trade associations. 

(g) Respondent Harry L. Moody, at all times hereinafter men- 
tioned, was a director of respondent S. J. & H. in charge of the activi- 
ties of the respondent manufacturers named in subparagraphs (a) 
to (e), inclusive, of this paragraph and is named as respondent herein 
individually and as director of respondent S. J. & H. 

Par. 2. The respondent corporations named in subparagraphs (@) 
to (e), inclusive, of paragraph 1 hereof, hereinafter frequently re- 
ferred to collectively as respondent manufacturers, are all engaged 
in the manufacturing, compounding, or smelting of chemicals used 
in the manufacture of porcelain enamel, popularly known and some- 
times hereinafter referred to as “frit” (which is porcelain enamel in 
its raw state), and in the sale of said product to manufacturers and 
fabricators of porcelain enamel products such as table tops, kitchen 
tables, drain boards, bathtub covers, parts for stoves, refrigerators, 
store fixtures, wall coverings, and porcelain enamel signs. Respondent 
manufacturers cause said product, when so sold, to be shipped and 
transported from their respective places of business and factories in 
the States of Ohio, Maryland, Pennsylvania, Illinois, and Indiana, 
as aforesaid, to the purchasers thereof located in the several States 
of the United States other than the States of origin of the shipments. 

Par. 3. In the course and conduct of their said businesses, the 
respondent manufacturers produce and sell approximately 96 percent 
of all the commercial “frit” manufactured and sold in the United 
States. Prior to the adoption of the practices hereinafter described, 
said respondent manufacturers were in active and substantial com- 
petition with each other and with other members of the industry in 
making and seeking to make sales of their said product in commerce 
between and among the several States of the United States and in the 
District of Columbia, and but for the practices hereinafter described 
such active and substantial competition would have continued until. 
the present and said respondent manufacturers would now be in active 
and substantial competition with each other and with other members of 
the industry. 

Par. 4. (a) Respondent manufacturers, acting in cooperation with 
each other and with respondents S. J. & H. and Moody, for more than 
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3 years last past have been engaged in an understanding, agreement, 
combination, and conspiracy to hinder and suppress competition in 
the manufacture and interstate sale and distribution of “frit” to 
purchasers thereof and to create and maintain in themselves a monop- 
oly in the manufacture and interstate sale and distribution of said 
“frit.” Pursuant to said understanding, agreement, combination, and 
conspiracy, and in furtherance thereof, the respondents have acted in 
concert and in cooperation with each other or have followed a planned 
or prearranged common course of action in doing, among others, the 
acts, practices, and things hereinafter set forth. 

(6) Respondent manufacturers have fixed minimum and identical 
prices, f. o. b. their respective plants, for the sale of various grades or — 
coats of “frit” sold and distributed by them. 

(ce) For the purpose and with the effect of equalizing and making 
identical to any given purchaser at any given destination the delivered 
costs from all of respondent manufacturers’ plants and of neutralizing 
the differences in freight costs from their respective plants as a factor 
in price competition, respondent manufacturers have established and 
utilized a program or system of so-called freight equalization. Under 
such program or system each manufacturer having the greatest freight 
disadvantage with reference to any given destination is enabled to 
quote and sell to any purchaser at the same delivered cost as the manu- 
facturer having the greatest freight advantage. The accomplishment 
of such purpose, effect, program, and system is conditioned upon each 
manufacturer reciprocally and in alternation adopting the equivalent 
of the f. o. b. plant price of the manufacturer in whose freight- 
advantage territory the sale is made, upon each manufacturer refusing 
to permit purchasers to take possession f. o. b. plant and provide their 
own transportation, and upon each manufacturer ignoring differences 
in his costs of production, of selling, and of overhead. Said freight- 
equalization program is, in effect, an undertaking by all respondent 
manufacturers to make no delivered price at any place that will pre- 
clude the most disadvantaged of their number from matching it. 

(d) Respondent manufacturers have classified their respective cus- 
tomers according to the total annual volume of “frit” purchased by 
each of them from all sources and make identical delivered prices and 
discounts on all sales of said product to all their customers according 
to such classification. 

(e) Respondent manufacturers file with S. J. & H. and Moody 
price lists containing the quoted prices and discounts on each grade 
or coat of said product to each class of customer. S. J. & H. and 
Moody disseminate among the respondent manufacturers the prices 
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and discounts so filed, with the understanding that respondent manu- 
facturers will maintain the said prices and discounts and will notify 
S. J. & H. and Moody of any changes in price or discount already in 
effect or of new grades or coats of said product and that S. J. & H. and 
Moody will disseminate to the respondent manufacturers information 
as to price and discount changes and new products put on the market 
by any respondent manufacturer. Respondent manufacturers also 
file with S. J. & H. and Moody copies of invoices and orders covering 
their sales of “frit,” each invoice containing the name of the purchaser, 
the quantity of each grade or coat sold, and the price and discount on 
same for each class of customer. Such invoices and orders disclose to 
the common agent of said manufacturers whether filed prices and 
discounts are adhered to by the reporting manufacturers. 

(f) Respondent manufacturers file with S. J. & H. and Moody 
credit reports setting forth the names of the customers receiving 
credit and the credit limit allowed, said credit information being 
disseminated by S. J. & H. and Moody to other respondent manufac- 
turers in a composite credit report with the understanding that any 
customer who is in arrears beyond a fixed credit limit cannot purchase 
from any other respondent manufacturer on open account nor be sold 
by the respondent manufacturer to whom he is indebted on open ac- 
count but shall be required to purchase on a c. o. d. basis in the future 
until he has paid up his account in arrears, thereby preventing one 
manufacturer gaining a competitive advantage over any other manu- 
facturer by extending more favorable credit terms to prospective 
purchasers. 

(g) Respondent manufacturers file from time to time with S. J. 
& H. and Moody “credit memoranda” disclosing the nature of credits 
given their respective customers for goods returned or other reasons, 
and S. J. & H. and Moody circulate among the respondent manufac- 
turers a bulletin showing the information contained in said “credit 
memoranda” filed by respondent manufacturers, thus disclosing to 
competitors any deviations from filed prices by such means. 

(h) Respondent manufacturers file with S. J. & H. and Moody 
monthly reports, gross and net, of shipments of “frit” to their cus- 
tomers, and S. J. & H. and Moody disseminate among the respondent 
manufacturers a composite statement of the total volume of shipments 
of “frit” by the respondent manufacturers during each month. 

(2) Respondent manufacturers have adopted the practices of de- 
clining to sell “frit” on consignment, of declining to perform certain 
services for their customers such as mounting the product on skids or 
pallet for carload shipments, of declining to give certain extra dem- 
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onstrations of their product in the places of business of their cus- 
tomers, and of declining to make special inducements to take customers 
away from each other. 

(j) Respondent manufacturers from time to time hold and attend 
meetings in cooperation with each other and under the auspices of 
S. J. & H. and Moody, at which meetings the various acts and practices 
and things hereinbefore set forth are discussed, including various 
reports received by S. J. & H. and Moody from the respondent manu- 
facturers, also complaints of respondent manufacturers with respect 
to the maintenance or nonobservance by respondent manufacturers of 
acts, practices, and understandings hereinbefore mentioned. 

(k) The respondents S. J. & H. and Moody cooperate with and 
assist said respondent manufacturers in the enforcement and observ- 
ance of the foregoing acts, practices, and understandings by dissem- 
inating monthly volume reports showing the industry’s and each re- 
spondent manufacturer’s total volume in pounds and dollars and per- 
centages of each manufacturer in pounds and dollars for current 
month and year to date; monthly reports showing the industry’s and 
each respondent manufacturer’s freight-equalization charges for the 
month and year to date; monthly reports in pounds and dollars show- 
ing the industry’s and each respondent manufacturer’s volume by 
classification, grade, and type, and price per pound for the industry 
and for each respondent manufacturer and each manufacturer’s per- 
centage of the total industry volume and the percent of the average per 
pound price; and other periodical reports showing volume in pounds 
and dollars of each customer’s purchases from the industry; and by 
checking upon the respondent manufacturers to determine whether or 
not they are living up to or maintaining the said acts, practices, and 
understandings, and reporting at said meetings or otherwise to the 
respondent manufacturers any deviations therefrom or violations 
thereof to the end that said acts, practices, and understandings shall 
be uniformly and universally observed by the respondent manu- 
facturers. . 

Par. 5. (a) In the course and conduct of their aforesaid businesses, 
the respondent manufacturers Ferro Enamel Corp., Pemco Corp., The 
O. Hommel Co., Chicago Vitreous Enamel Product Co., and Ingram- 
Richardson Mfg. Co. of Indiana, Inc., for more than 3 years last past 
have been, and are now, discriminating in price between different pur- 
chasers buying “frit” by selling their said product to some of their 
customers at lower prices than they sell said product of like grade and 
quality to other of their customers, and many of said customers are 
competitively engaged one with another throughout the several States 
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of the United States, in the sale of manufactured and fabricated 
products containing said “frit” as an important and substantial part 
thereof. The said respondents, during the said period of time, have 
engaged in the discriminatory practices and methods hereinafter set 
forth in determining the prices at which they sell their said product 
to their said customers. 

(b) Respondent manufacturers classify their customers according 
to the annual dollar volume of purchases of “frit” from all sources and 
grant discounts to each customer based upon such classification. This 
is accomplished by each respondent manufacturer furnishing S. J. & 
H. and Moody with regular periodical reports of annual dollar volume 
of sales of said product to their respective customers and 8. J. & H. 
and Moody disseminate among respondent manufacturers a volume 
report containing a summary of all sales of said product by all re- 
spondent manufacturers each month. The respondent manufacturers 
utilize such customer volume reports to determine the classification 
of any customer and the amount of discount to be allowed from lst 
prices, said classification being adjusted from time to time in accord- 
ance with said customer volume report, and pursuant thereto the 
respondent manufacturers have, during said period of time, followed 
and maintained a schedule of discounts from list prices based on total 
purchases from all sources, as follows: 


Classification Amount of purchases Discount 
Percent 
PAO ee Be eS Re a oS eis aes £5000 Den Veal. aso ce ea. eee ee ena Base 
Stak. REE s OP ee te bee ES EOE ee ee $5; OOO OrSTO;000.2— 52555 eee eee eee ae 5 
es Oe ee Fee ee eee S10) 000 tOKp 20,000 es oct 2 ec ee aan 10 
UO je ts gad Atel BOR ARE eee a ees ee $20;000!t0i529'000 ee ee ene eee 124% 
i act te a SA es Se age Val eee seers a 429000 Owbe0 O00 kes a eta ae orn eee 15 
hid 0 TE 5 LLCS Beda S 8 Creed is Bie eee eee Owvier $40; 00022 ak ee en nae wecen= 20 


Par. 6. The Commission finds that the combination and conspiracy 
maintained by the respondents and the acts and practices of respond- 
ents pursuant thereto and in connection therewith, as hereinabove 
found, have actually hindered and prevented price competition be- 
tween and among respondent manufacturers in the sale of “frit” in 
commerce, within the intent and meaning of the Federal Trade Com- 
mission Act; have placed in the respondent manufacturers the power 
to control and enhance prices in said product; have created in respond- 
ent manufacturers a monopoly in the sale of said product in such 
commerce; have unreasonably restrained such commerce in said 
product; and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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Par. 7. The Commission finds the effect of the discriminations in 
price set out in paragraph 5 hereof has been, or may be, substantially 
to lessen competition in the line of commerce in which said respond- 
ents are engaged; to injure, destroy, and prevent competition between 
and among said respondents; to injure, destroy, and prevent competi- 
tion between the customers of said respondents in the sale and distribu- 
tion of products containing said “frit” as a substantial component 
part; and tends to create a monopoly in said commerce in the various 
localities or trade areas in the United States in which said respond- 
ents and their customers are engaged in the sale and distribution of 
said product. 

CONCLUSION 


The aforesaid combination, and the acts and practices of respond- 
ents pursuant thereto and in connection therewith, as hereinabove 
found, constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act; and 
the discriminations in price by respondent manufacturers, as herein- 
above set out, constitute violations of subsection (a) of section 2 of 
an act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act), as amended by 
an act approved June 19, 1936 (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answers 
of the several respondents admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening procedure 
and further hearing as to said facts, and the Commission having made 
its findings as to the facts and its conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act and 
that each of the respondents except Stevenson, Jordan & Harrison 
Inc., and Harry L. Moody has violated subsection (a) of section 2 S 
an act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act), as amended by 
an act approved June 19, 1936 (the Robinson-Patman Act). 

It is ordered that the corporate respondents Ferro Enamel Corp. 
Pemco Corp., The O. Hommel Co., Chicago Vitreous Enamel Prodtict 
Co., and Ingram-Richardson Manufacturing Co. of Indiana, Inc., 
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their respective officers, agents, representatives, and employees, in or 
in connection with the offering for sale, sale, and distribution of 
“frit” in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from entering into, 
continuing, cooperating in, or carrying out any planned common 
course of action, understanding, agreement, combination, or conspiracy 
between and among any two or more of said respondents or between 
any one or more of said respondents and others not parties hereto, 
to do or perform any of the following acts or practices: 

1. Establishing, fixing, or maintaining prices, discounts, or terms 
and conditions of sale for “frit,” or adhering to or promising to adhere 
to prices, discounts, or terms and conditions of sale so fixed or estab- 
lished. 

2. Quoting or selling “frit” at prices calculated or determined 
pursuant to or in accordance with any plan or system of equalizing 
freight with competitors which results in identical delivered prices 
at any given destination by respondents quoting or selling at such 
destination, or which prevents purchasers from finding any advantage 
in price in dealing with one or more of respondents as against any of 
the other respondents; or quoting or selling “frit” pursuant to or in 
accordance with any other plan or system which has the aforesaid 
results. 

3. Establishing or maintaining any classification of customers, or 
any method or formula for classifying customers, used or to be used 
in determining prices, discounts, or terms and conditions of sale to 
customers. 

4. Exchanging, directly or through Stevenson, Jordan & Harrison, 
Inc., Harry L. Moody, or any agency or clearing house, price and dis- 
count lists or other records showing current prices, discounts, terms 
and conditions of sale for the purchase or with the effect of restrain- 
ing competition in the offering for sale or sale of “frit.” 

5. Adhering, or promising to adhere, to filed or published prices, 
discounts, or terms and conditions of sale for “frit” pending the filing 
or publication of changes in such prices, discounts, or terms and condi- 
tions of sale. 

6. Filing with Stevenson, Jordan & Harrison, Inc., Harry L. Moody, 
or any agency, copies of invoices and orders covering sales of “frit” 
and showing the details of such transactions in a manner used or useful 
in ascertaining whether respondents have adhered to filed or es 
prices, discounts, or terms and conditions of sale. 

7. Fixing or determining the amount of credit which will be ex- 
tended to any purchaser; or exchanging, directly or through Stevenson, 


54 FEDERAL TRADE COMMISSION DECISIONS 
Order 42 ¥.T. ©; 


Jordan & Harrison, Inc., Harry L. Moody, or any agency or clearing 
house, credit information, with the purpose or effect of fixing or 
determining the credit allowed any customer, or the terms upon which 
credit may be allowed any customer. 

8. Exchanging, directly or through Stevenson, J ordan & Harrison, 
Inc., Harry L. Moody, or any agency or clearing house, copies of credit 
memoranda issued to purchasers, used or useful in disclosing varla- 
tions from filed or published prices, 

9. Refusing or declining to sell “frit” upon a consignment basis; 
or, refusing or declining to pack or prepare “frit” in a specified way 
for shipment to customers; or refusing or declining to demonstrate a 
product to their customers; or otherwise refusing or declining to 
grant a competitive inducement as a means of securing or retaining 
or seeking to secure or retain customers. : 

10. Exchanging, directly or through Stevenson, Jordan & Har- 
rison, Inc., Harry L. Moody, or any agency or clearing house, data 
concerning “frit” which discloses to any manufacturing respondent 
the volume of sales made by, the freight equalization charges paid 
or allowed by, or the average price received by, any other individual 
manufacturing respondent, for the purpose or with the effect of 
hindering or restraining competition in the sale and distribution of 
Siritss . 

11. Holding or participating in any meeting, discussion, or ex- 
change of information between or among themselves or under the 
auspices of Stevenson, Jordan & Harrison, Inc., Harry L. Moody, or 
any other medium or agency, for the purpose or with the effect of 
of reaching any understanding concerning the prices to be charged 
for “frit” or the maintenance of any of the practices prohibited by 
this order. 

It is further ordered, That respondents Stevenson, Jordan & Har- 
rison, Inc., a corporation, its officers, and Harry L. Moody, individu- 
ally and as a director of Stevenson, Jordan & Harrison, Inc., their 
respective agents, representatives, and employees, do forthwith cease 
and desist from doing or performing any of the things forbidden in 
the preceding paragraphs of this order, or aiding, assisting, or co- 
operating in the performance thereof. 

It is further ordered, That the corporate respondents Ferro Enamel 
Corp., Pemco Corp., The O. Hommel Co., Chicago Vitreous Enamel 
Product Co., and Ingram-Richardson Manufacturing Co. of Indiana, 
Ihe., their respective officers, agents, representatives, and employees, 
in or in connection with the sale or distribution of “frit” in commerce 
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as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

1. Directly or indirectly discriminating in price between different 
purchasers of “frit” of like grade and quality in the manner and 
degree set forth in the volume discount schedule shown in paragraph 
5 of the findings as to the facts herein, or in any manner or degree 
substantially similar thereto, or from continuing or resuming any 
such discriminations in price. 

2. Directly or indirectly discriminating in price in any other 
manner between purchasers of “frit” of like grade and quality, when 
such discriminations substantially equal or exceed any of the dis- 
criminations shown in the volume discount schedule set forth in 
paragraph 5 of the findings as to the facts herein. 

3. Otherwise discriminating in price between purchasers of “frit” 
of like grade and quality where the effect may be substantially to 
lessen competition or tend to create a monopoly in any lne of com- 
merce or to injure, destroy, or prevent competition with any person 
who either grants or receives the benefit of such discrimination; 
provided, that this shall not prevent price differences which make only 
due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from differing methods or quantities in which 
said “frit” is to such purchasers sold or delivered, and provided fur- 
ther, that this shall not prevent respondents from showing that any 
lower price to any purchaser was made in good faith to meet an 
equally low price of a competitor. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


CHESTER D. FRENCH, DOING BUSINESS AS FRENCO 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 : 


Docket 4885. Complaint, Jan. 6, 1943—Decision, Feb. 27, 1946 


Where an individual engaged in the interstate sale of certain preparations which 
were known and designated as “Pap-Tabs,” “py-O-Ten,” and “Pap-Tea,” 
principal ingredient of the first two of which was papain, a drug derived 
from the juice of the fruit of the papaya tree, while last named product was 
the dried, cured, ground and blended papaya leaves; through statements in 
advertisements disseminated by radio continuities and by other means in 
commerce— 

(a) Represented that said “Pep-Tabs” digested food in the stomach and was 
the complete answer to all digestive needs ; healed and soothed the stomach ; 
would prevent and was a complete remedy for all stomach and digestive 
disorders and distress; was an adequate remedy for sea, car, and air 
sickness ; that there was nothing known in the field of chemistry that would 
digest food in the stomach as rapidly as papain; and that said preparation 
prevented putrefaction of food and formation of gas in the digestive system 
and alleviated the pain and discomfort produced by a gas condition in the 
intestinal tract; and that the use of bicarbonate of soda in treating distress 
caused by gas and indigestion results in ulcers, cancers, and perforations 
of the stomach walls; 

The facts being said “Pep-Tabs” had no significant therapeutic value in excess 
of affording temporary relief from gastric hyperacidity; other drugs and 
materials well known in chemistry act much more quickly as a digestant in 
the stomach than papain; and the other aforesaid representations were 
similarly faise and misleading ; 

(b) Represented falsely that food treated with “Py-O-Ten” was easily digested 
and that said preparation had a healing effect on sore and irritated spots in 
the stomach and intestines; and that its use on meats stopped bleeding and 
shrinkage in the process of cooking, thus preserving all food values, including 
all vitamins; that coffee contains substantial quantities of fatty acids which 
cause indigestion, and the use of this product neutralized all such fatty acid 
and prevented indigestion caused by acid reaction; that all vegetables were 
more digestible when prepared therewith; that starches in raw form are 
practically indigestible to many persons and produce toxic poisons when 
taken into the stomach; that starch in an unchanged form produces exces- 
sive fat; that the human digestive system is unable to combat excessive 
starch, and introduction of excessive starch into the system results in indi- 
gestion, gas, heartburn, and sour stomach and develops in the digestive 
system a fermenting process which defeats the action of digestive juices; 
and that said preparation rendered starches readily digestible; 

(c) Represented falsely that the use of said preparation in cooking vegetables. 
would reduce the cooking time to one-half of the ordinary time, and that 
vegetables so prepared might be eaten by all without digestive distress or 
disturbances, and would be twice as nourishing as otherwise; 
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(ad) Represented falsely that use of the product “Pap-Tea” aided the entire 
digestive system and enabled one to indulge in many foods and drinks which 
would otherwise give distress; it relieved nausea caused by over-indulgence 
in alcoholic beverages, would digest all foods, and contained Vitamins A, 
B, C, and D in sufficient quantities to provide good nutrition; that it had 
a soothing effect, relieved tired and nervous conditions and was effective 
in the relief of headaches, heartburn, and gas pressure due to hyperacidity ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true, and thereby induce its purchase of said products: 

| Held, That such acts and practices, under the circumstances set forth, were 
: all to the prejudice of the public and constituted unfair and deceptive acts 
| and practices in commerce. 


Mr. Jesse D. Kash for the Commission. 
Mr. James V. Robins, of Nogales, Ariz., for respondent. 
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CoMPLAINT 
1 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
— Trade Commission, having reason to believe that Chester D. French, 
an individual doing business under the name and style of Frenco 
Laboratories, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent, Chester D. French, is an individual 
doing business under the name and style of Frenco Laboratories, with 
his principal office and place of business located at 3390 Long Beach 
Boulevard, Long Beach, Calif. 

Par. 2. Respondent is now and for some time last past has been 
engaged in the sale of certain medicinal preparations or products 
known and designated as “Pap-Tabs,” “Py-O-Ten,” and “Pap-Tea,” 
some of which preparations are compounded by respondent. The 
ingredient in the preparations Pap-Tabs and Py-O-Ten particularly 
stressed by respondent in his advertising is Papain, a drug derived 
from the juice of the fruit of the Papaya tree. The product Pap-Tea 
is the dried, cured, and ground leaves of the Papaya tree. Respondent 
causes said preparations, when sold, to be shipped from his place of 
business in the State of California to the purchasers thereof located 
in various States other than the State of California. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in his said medicinal preparations, in com- 
merce between and among the various States of the United States. 
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Par. 3. In the course and conduct of his aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and 
is now causing the dissemination of false advertisements concerning 
his products by the use of the United States mails and by various means 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act; and respondent has disseminated and is now disseminating 
and has caused and is now causing the dissemination of false advertise- 
ments concerning his said products by various means for the purpose 
of inducing, and which are likely to induce, directly or indirectly, 
the purchase of said products in commerce, as commerce is defined in 
the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth 
by the United States mails, by circulars, pamphlets and other written 
and printed matter and by radio continuities, are the following: 

Advertisements with respect to “PAP-TABS” 


When you get indigestion * * * that’s not news. But when you eat a 
tablet which actually digests the food * * * that is news. Pap Tabs made 
from the amazing tropical Papaya melon will do it. 

For indigestion and all of its misery there IS a quick relief, Try Pap 
Tabs * * * Pap Tabs actually digest food in your stomach. * * * 

You never know when you will eat or drink too much, or the wrong thing. 
It’s the dry Papaya juice in Pap Tabs which goes right to work and digests it 
RIGHT NOW. * * * In short, Pap Tabs are the complete answer to your 
digestive needs. 

You will be amazed with the healing, soothing effect of Pap Tabs. 

Tf you contemplate a sea voyage or a long train or car trip, and are subject to 
sea sickness, or car sickness, there is absolutely no better remedy on the market 
than Pap Tabs. 

For air sickness they are also par-excellence. * * * 

They can be taken any time you feel any distress through the mid-section, 
no matter what the cause, and act marvelously in acute indigestion. * * * I 
don’t know of any stomach condition yet that has not yielded splendidly to Pap 
Tabs, and that within the usual 10 minute period of time after taking them. 

The box of PapTabs * * * is your best insurance against stomach distress, 
no matter what the cause. 

You who suffer with any form of stomach distress, I do not care what its 
eause, are suffering needlessly today. I know this to be an actual fact from 
my own experience in the field of suffering humanity and I can recommend Pap 
Tabs to you with every confidence that they will give you quick and lasting 
relief from that terrible stomach suffering that you have had for years. 

Pap Tabs contain the most powerful digestant, known to chemistry, called 
OeNORNI, oF a Se 

Papain will digest 3,000 times its own weight in egg albumen alone * * * 
That is the reason it goes immediately to work, and quietly digests the food 
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in your stomach without fuss or disturbance of any kind and in a few minutes you 
have that blessed relief so long sought by other routes. 

There is nothing in the field of chemistry that will digest food right in your 
stomach as rapidly as Papain. 

The detoxifier in Pap Tabs acts to prevent putrefaction of foods and the 
formation of gas in the digestive system, thereby saving you all the pain and 
discomfort produced by gas collections throughout your midsection. 

If you have any form of digestive or stomach disturbances, no matter what 
the cause, you really owe it to yourself to get Pap Tabs. 

If you stick with the Bi-carbonate, you are headed for some real trouble ahead. 
I have watched many of these bi-carbonate cases and know what I am talking 
about. They all end up disasterously, some with ulcers, some with cancers, 
some with complete perforations of the stomach walls. 

Advertisements with respect to “PY-O-TEN” 

* * * food treated with PY-O-TEHN is easily digested and PY-O-TEN in the 
food has a healing effect on any sore or irritated spots in the stomach or 
intestines. 

RETAINS VITAMINS.—One of the most important features in the use of 
PY O TEN is the fact that it stops bleeding and shrinkage and retains all the 
natural juices in the body of the meat, thus preserving all the food value and 
strength which is contained in the juices. Because PY O TEN shortens cooking 
time and stops shrinkage, all the vitamins are retained. THUS IT CAN BE 
SEEN THAT PY O TEN IMPROVES ANY MBAT SUBSTANCE AND PRE- 
SERVES ITS VALUE, WHETHER IT BE THE MOST EXPENSIVE OR 
CHEAPEST CUTS. 

COFFEE MADE MORE DIGESTIBLE. PY O TEN neutralizes the fatty- 
acid in coffee, thus making it possible to drink without fear of acid reaction and 
indigestion. 

VEGETABLES MADE MORE DIGESTIBLE BY USE OF PY O TEN. 

PY O TEN works on starches as well as proteins and practically all vegetables 
are of high starch content. PY O TEN applied to the cold water in which 
vegetables are placed before cooking acts upon thes starches very rapidly. The 
action of PY O TEN on starch is a splitting process which changes them into 
dextrin and saccharines which are digestible food properties. Most starches 
in their raw form are practically indigestible to many people and in this state 
become toxic poisons. Furthermore, starch in its unchanged state is a producer 
of excessive fat. The digestive system of the human being is unable to combat 
excessive starch and reacts in indigestion, gas, heartburn, and sour stomach and 
develops within the digestive system a fermenting process which defeats the 
action of the digestive juices. 

The application of PY O THN, say a teaspoonful, to the water in which the 
yegetables are placed for an average family of six persons will accomplish a 
thorough cooking of these vegetables (when heat is applied) in half the time 
it takes to cook the vegetables with such application. 

Thus vegetables treated with PY O TEN may be eaten by old or young whether 
suffering from digestive troubles or not with no fear of starch reaction or over 
acid condition and be twice as nourishing as without. 


Advertisements with respect to “PAP-THA.” 


GREAT AID TO THE ENTIRE DIGESTIVE SYSTEM. need follow no diet 
prohibitions, for while drinking this wonderful beverage one can indulge in 
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many foods and drinks which in the past have given them distress. It is ex- 
cellent for relief of nausea, caused by over-indulgence in alcoholic beverages. 

The analysis of Pap-Tea shows it to contain vitamins A, B, C and D, all of 
which are most essential to good nutrition * * *. This digestive ferment or 
enzyme will digest any food but has not the slightest effect on live tissue. 

MANY BENEFITS. Drink PAP-TEA when tired or nervous. It has a sooth- 
ing effect; is very effective in the relief of headaches, heartburn and gas pressure 
(due to hyperacidity). 

Par. 4. Through the use of the statements and representations here- 
snabove set forth with reference to the preparation Pap-Tabs, and 
others similar thereto not specifically set forth herein, respondent rep- 
resents that said preparation digests food in the stomach and is the 
complete answer to all digestive needs; that it heals and soothes the 
stomach; that it will prevent and is a complete remedy for all stomach 
and digestive disorders and distress; that said product is an adequate 
remedy for sea, car, and air sickness; that there is nothing known in 
the field of chemistry that will digest food in the stomach as rapidly 
as Papain; that said preparation prevents putrefaction of food and 
formation of gas in the digestive system and alleviates the pain and 
discomfort produced by a gas condition in the intestinal tract; that 
the use of bicarbonate of soda in treating distress caused by gas and 
indigestion results in ulcers, cancers, and perforations of the stomach 
walls. 

Par. 5. The aforesaid statements and representations disseminated 
by respondent are false, misleading, and deceptive. In truth and in 
fact, respondent’s preparation Pap-Tabs has no significant therapeutic 
value in excess of affording temporary relief from gastric hyperacid- 
ity. It will not digest food in the stomach in any appreciable degree 
and has no significant value as a digestant of food in the stomach. It 
will not heal and soothe the stomach and has no theraupeutic value in 
cases of stomach and digestive disorders and distress. It cannot be 
depended upon to prevent or alleviate sea, car and air sickness. While 
the proteolytic enzyme of Papain has high digestant qualities under 
controlled conditions, such conditions do not exist in the stomach, and 
there are other drugs and materials well known in chemistry which 
will act much more quickly as a digestant in the stomach, than Papain. 
Said product cannot be depended upon to prevent putrefaction of food 
and formation of gas in the digestive system nor to prevent or avoid 
the pain and discomfort produced by a gas condition in intestinal 
tract. The use of bicarbonate of soda in treating distress caused by 
gas and indigestion does not result in ulcers, cancers, or perforations 
of the stomach walls. 
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Par. 6. Through the use of the statements and representations 
hereinabove set forth with reference to the preparation Py-O-Ten, 
and others similar thereto not specifically set forth herein, respondent 
represents that food treated with Py-O-Ten is easily digested and 
that said preparation has a healing effect on sore and irritated spots 
in the stomach and intestines; that its use on meats stops bleeding and 
shrinkage in the process of cooking, thus preserving all food values, 
including all vitamins; that coffee contains substantial quantities 
of fatty acids which cause indigestion and the use of this product 
neutralizes all such fatty acid and prevents indigestion caused by 
acid reaction; that all vegetables are more digestible when prepared 
with this preparation; that starches in raw form are practically in- 
digestible to many persons and produce toxic poisons when taken into 
the stomach; that starch in an unchanged form produces excessive 
fat; that the human digestive system is unable to combat excessive 
starch, resulting in indigestion, gas, heartburn, and sour stomach and 
develop in the digestive system a fermenting process which defeats 
the action of digestive juices; that this preparation renders starches 
readily digestible; that the use of this preparation in the process of 
cooking vegetables will reduce the cooking time to one-half the ordi- 
nary time and all vegetables so prepared may be eaten by all without 
digestive distress or disturbance, and that vegetables so prepared will 
be twice as nourishing as otherwise. 

Par. 7. The aforesaid statements and representations disseminated 
by respondent are false, misleading, and deceptive. In truth and in 
fact all foods treated by Py-O-Ten are not easily digested. Said 
preparation does not have a healing effect on sore and irritated spots 
in the stomach and intestines. The use of said preparation on meats 
may stop bleeding and shrinkage to an extent and may be of value in 
retaining juices and food values in meats, but it cannot be stated 
that it prevents all bleeding and shrinkage and consequent loss of 
food values in the process of cooking. Coffee as consumed does not 
contain any substantial quantities of fatty acids and such fatty acids 
as are found in coffee do not ordinarily cause indigestion. . Respond- 
ent’s preparation will have no significant effect in neutralizing fatty 
acids or preventing indigestion that may be caused by an acid reaction. 
All vegetables are not more digestible when prepared with this prod- 
uct. The protein of high protein containing vegetables, such as 
legumes, may be partially digested by the use of said preparation 
but in other vegetables the preparation would serve no useful purpose. 
The digestive system of human beings is well equipped to handle 
starches through digestion and absorption, and toxic poisons are 
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not ordinarily produced when raw starches are taken into the stomach, 
and raw starches do not necessarily result in indigestion, gas, heart- 
burn and sour stomach. Starches do not have a greater fat producing 
ability, weight for weight, than many other kinds of food. Starches 
do not develop a fermenting process in the digestive system which 
defeats the action of digestive juices, and the use of this preparation” 
does not render starches more readily digestible, m an appreciable 
degree than ordinary cooking. The use of this preparation in the 
process of cooking vegetables will not reduce the cooking time one- 
half or any significant amount in all cases, and vegetables prepared 
by the use of said preparation cannot be eaten by all persons without 
digestive distress or disturbances. Vegetables so prepared will not be 
more nourishing than otherwise. 

Par. 8. Through the use of the statements and representations 
hereinabove set forth with reference to Pap-Tea and others similar 
thereto not specifically set forth herein, respondent represents that 
the use of the product Pap-Tea aids the entire digestive system and 
enables one to indulge in many foods and drinks which would other- 
wise give distress; that the use of said product relieves nausea caused 
by overindulgence in alcoholic beverages, will digest all foods, and 
contains vitamins A, B, C, and D in sufficient quantities necessary to 
provide good nutrition; that the use of said product has a soothing 
effect, relieves tired and nervous conditions and is effective in the relief 
of headaches, heartburn and gas pressure due to hyperacidity. 

Par. 9. The aforesaid statements and representations disseminated 
by respondent are false, misleading, and deceptive. In truth and in 
fact the use of said product will have no significant favorable effect 
upon the digestive system and will not ordinarily enable one to indulge 
in any foods or drinks which would otherwise give distress. It will 
have no effect in relieving nausea caused by over-indulgence in al- 
coholic beverages and will not digest all foods. While this product 
may contain small amounts of vitamins A, B, C, and D, such amounts 
are not sufficient to be of any value to the human system. It has no 
value in the treatment of tired or nervous conditions and is not effective 
in the relief of headaches, heartburn, and gas pressure due to hyper- 
acidity. 

Par. 10. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations has had, and now has, 
the capacity and tendency to and does mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true, and that said 
preparations and products will accomplish the results respondent 
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claims for them and induces a substantial portion of the public, be- 
cause of such erroneous and mistaken belief, to purchase respondent’s 
said products. 

Par. 11. The acts and practices of the respondent, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Fryprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 6, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Chester D. French, an individual, trading as Frenco Laboratories, 
charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the re- 
spondent filed his answer in this proceeding, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
signed and executed by the respondent and Richard P. Whiteley, as- 
sistant chief counsel for the Commission, subject to the approval of 
the Commission, may be taken as the facts in this proceeding and in 
lieu of testimony in support of the charges stated in the complaint or 
in opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon, and enter its order disposing 
of this proceeding without the presentation of argument of the filing 
of briefs. The respondent expressly waived the filing of the trial 
examiner’s report upon the evidence. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answer, and stipulation, said stipulation having been ap- 
proved, accepted, and filed; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Chester D. French, is an individual 
doing business under the name and style of Frenco Laboratories, with 
his principal office and place of business formerly located at 330 Long 
Beach Boulevard, Long Beach, Calif., now located at 159 Terrace 
Avenue, Nogales, Ariz. He is now, and for 2 years last past has been, 
engaged in the sale of certain preparations or products known and 
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designated as “Pap-Tabs,” “PY-O-TEN,” and “Pap-Tea.” The prin- 
cipal ingredient in the preparations Pap-Tabs and Py-O-Ten is pa- 
pain, a drug derived from the juice of the fruit of the papaya tree, 
and the product Pap-Tea is the dried, cured, ground, and blended 
leaves of the papaya tree. 

Par. 2. The respondent causes the aforesaid preparations, when 
sold, to be shipped from his place of business in the State of Arizona, 
to purchasers thereof located in various States of the United States 
other than the State of Arizona, and maintains, and at all times men- 
tioned herein has maintained, a course of trade in the said prepara- 
tions in commerce between and among the various States of the United 
States. 

Par. 3. In the course and conduct of his aforesaid business, respond. 
ent has disseminated and caused the dissemination of false adver- 
tisements concerning his said products by means of the United States 
mails and by various other means in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act; and respondent has dis- 
seminated and caused the dissemination of false advertisements con- 
cerning his said products by various means for the purpose of induc- 
ing, and which are likely to induce, directly or indirectly, the purchase 
of said products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Among and typical of the false, deceptive, 
and misleading statements and representations contained in said false 
advertisements disseminated and caused to be disseminated by respond- 
ent by means of radio continuities and by other means in commerce, 
are the following: 

Advertisements with respect to Pap-Tabs: 

When you get indigestion * * * that’s not news. But when you eat a 


tablet which actually digests the food * * * that is news. Pap-Tabs made 
from the amazing tropical Papaya melon will do it. 

For indigestion and all of its misery there IS a quick relief. Try Pap-Tabs 
* * * Pap-Tabs actually digest food in your stomach. * * * 

* * * * * * * 

You never know when you will eat or drink too much, or the wrong thing. 
It’s the dry Papaya juice in Pap-Tabs which goes right to work and digests it 
RIGHT now * * * In short, Pap-Tabs are the complete answer to your 
digestive needs. 


* * * * * * * 
You will be amazed with the healing, soothing effect of Pap-Tabs. 
* * % * * * * 


If you contemplate a sea voyage or a long train or ear trip, and are subject 
to sea sickness, or car Sickness, there is absolutely no better remedy on the 
market than Pap-Tabs. 


* * * x * * * 
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For air sickness they are also par-execellence. * * * 

They can be taken any time you feel any distress through the mid-section, no 
matter what the cause, and act marvelously in acute indigestion. * * * I 
don’t know of any stomach condition yet that has not yielded splendidly to Pap- 
Tabs, and that within the usual 10-minute period of time after taking them. 

* * * * * * * 

The box of Pap-Tabs * * * is your best insurance against stomach dis- . 
tress, no matter what the cause. 

* * * * cS * * 

You who suffer with any form of stomach distress, I do not care what its cause, 
are suffering needlessly today.’ I know this to be an actual fact from my own 
experience in the fiéld of suffering humanity and I can recommend Pap-Tabs 
to you with every confidence that they will give you quick and lasting relief 
from that terrible stomach suffering that you have had for years. 

* * * : * * * % 

Pap-Tabs contain the most powerful digestant, known to chemistry, called 
Papa eet 

* * * * * * * 

Papain will digest 3,000 times its own weight in egg albumen alone. * * * 
That is the reason it goes immediately to work, and quietly digests the food in 
your stomach without fuss or disturbance of any kind and in a few minutes you 
have that blessed relief so long sought by other routes. 

* * * * * * * 

There is nothing in the field of chemistry that will digest food right in your 
stomach as rapidly as Papain. 

* * * * * * * 

The detoxifier in Pap-Tabs acts to prevent putrefaction of foods and the 
formation of gas in the digestive system, thereby saving you all the pain and 
discomfort produced by gas collections throughout your mid-section. 

* * “i's * * * * 

If you have any form of digestive or stomach disturbances, no matter what 
the cause, you really owe it to yourself to get Pap-Tabs. 

* * * * * * * 

If you stick with the Bi-carbonate, you are headed for some real trouble ahead. 
I have watched many of these bi-carbonate cases and know what I am talking 
about. They all end up disastrously, some with ulcers, some with cancers, some 
with complete perforations of the stomach walls. 


Advertisements with respect to Py-O-Ten: 

* * * food treated with PY-O-TEN is easily digested and PY-O-TEN in the - 
food has a healing effect on any sore or irritated spots in the stomach or 
intestines. 

* * * * * * * 

RETAINS VITAMINS—One of the most important features in the use of 
PY-O-TEN is the fact that it stops bleeding and shrinkage and retains all the 
natural juices in the body of the meat, thus preserving all the food value and 
strength which is contained in the juices. Because PY-O-TEN shortens cooking 
time and stops shrinkage, all the vitamins are retained. THUS IT CAN BH 
SEEN THAT PY-O-TEN IMPROVES ANY MEAT SUBSTANCE AND PRHE- 
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SERVES ITS VALUE, WHETHER IT BE THE MOST EXPENSIVE OR 
CHEAPEST CUTS. 
* * * * * * * 
COFFEE MADE MORE DIGESTIBLE. PY-O-TEN neutralizes the fatty acid 
in coffee, thus making it possible to drink without fear of acid reaction and 
indigestion. 


* * * * * * * 
VEGETABLES MADE MORE DIGESTIBLE BY USE OF PY-O-TEN. 


PY-O-TEN works on starches as well as proteins and practically all vegetables 
are of high starch content. PY-O-TEN applied to the cold water in which vege- 
tables are placed before cooking acts upon these starches very rapidly. The 
action of PY-O-TEN on starch is a splitting process which changes them into 
dextrin and saccharines which are digestible food properties. Most starches in 
their raw form are practically indigestible to many people and in this state be- 
come toxic poisons. Furthermore, starch in its unchanged state is a producer 
of excessive fat. The digestive system of the human being is unable to combat 
excessive starch and reacts in indigestion, gas, heartburn, and sour stomach and 
develops within the digestive system a fermenting process which defeats the 
actions of the digestive juices. 


The application of PY-O-TEN, say a teaspoonful, to the water in which the 
vegetables are placed for an average family of six persons will accomplish a 
thorough cooking of these vegetables (when heat is applied), in half the time 
that it takes to cook the vegetables without such application. 

* * * * Be SAP ye * * 

Thus vegetables treated with PY-O-TEN may be eaten by old or young whether 
suffering from digestive troubles or not with no fear of starch reaction or over- 
acid condition and be twice as nourishing as without. 


Advertisements with respect to Pap-Tea: 


GREAT AID TO THE ENTIRE DIGESTIVE SYSTEM Need follow no diet 
prohibitions, for while drinking this wonderful beverage one can indulge in many 
foods and drinks which in the past have given them distress. It is excellent for 
relief of nausea, caused by over-indulgence in alcoholic beverages. 

* * * * oF be * 

The analysis of Pap-Tea shows it to contain vitamins A. B. C. and D, all of 
which are most essential to good nutrition. * * * This digestive ferment 

or enzyme will digest any food but has not the slightest effect on live tissue. 

MANY BENEFITS. Drink Pap-Tea when tired or nervous. It has a soothing 
effect; is very effective in the relief of headaches, heartburn and gas pressure 
(due to hyperacidity). 

Par. 4. Through the use of the statements and representations here- 
inabove set forth with reference to the preparation Pap-Tabs, and 
others similar thereto not specifically set forth herein, respondent 


represents that said preparation digests food in the stomach and is 
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the complete answer to all digestive needs; that it heals and soothes 
the stomach; that it will prevent and is a complete remedy for all 
stomach and digestive disorders and distress; that said product is 
an adequate remedy for sea, car, and air sickness; that there is nothing 
known in the field of chemistry that will digest food in the stomach as 
rapidly as papain; that said preparation prevents putrefaction of . 
food and formation of gas in the digestive system and alleviates the 
pain and discomfort produced by a gas condition in the intestinal tract ; 
that the use of bicarbonate of soda in treating distress caused by gas 
and indigestion results in ulcers, cancers, and perforations of the 
stomach walls. 

Par. 5. The aforesaid statements and representations disseminated 
by respondent are false, misleading, and deceptive. In truth and in 
fact, respondent’s preparation Pap-Tabs has no significant therapeutic 
value in excess of affording temporary relief from gastric hyper- 
acidity. It will not digest food in the stomach in any appreciable 
degree and has no significant value as a digestant of food in the 
stomach. It will not heal and soothe the stomach and has no thera- 
peutic value in cases of stomach and digestive disorders and distress. 
It cannot be depended upon to prevent or alleviate sea, car, and air sick- 
ness. While the proteolytic enzyme of papain has high digestant quali- 
ties under controlled conditions, such conditions do not exist in the 
stomach, and there are othef drugs and materials well known in chem- 
istry which will act much more quickly as a digestant in the stomach 
than papain. Said product cannot be depended upon to prevent putre- 
faction of food and formation of gas in the digestive system nor to pre- 
vent or avoid the pain and discomfort produced by a gas condition in 
intestinal tract. The use of bicarbonate of soda in treating distress 
caused by gas and indigestion does not result in ulcers, cancers, or per- 
forations of the stomach walls. 

Par. 6. Through the use of the statements and representations here- 
inabove set forth with reference to the preparation Py-O-Ten, and 
others similar thereto not specifically set forth herein, respondent rep- 
resents that food treated with Py-O-Ten is easily digested and that 
said preparation has a healing effect on sore and irritated spots in the 
stomach and intestines; that its use on meats stops bleeding and 
shrinkage in the process of cooking, thus preserving all food values, 
including all vitamins; that coffee contains substantial quantities 
of fatty acids which cause indigestion and the use of this product 
neutralizes all such fatty acid and prevents indigestion caused by 
acid reaction; that all vegetables are more digestible when prepared 
with this preparation; that starches in raw form are practically in- 
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digestible to many persons and produce toxic poisons when taken into 
the stomach ; that starch in an unchanged form produces excessive fat; 
that the human digestive system is unable to combat excessive starch, 
and introduction of excessive starch into the system results in indi- 
gestion, gas, heartburn, and sour stomach and develops in the digestive 
system a fermenting process which defeats the action of digestive 
juices; that this preparation renders starches readily digestible; that 
the use of this preparation in the process of cooking vegetables will 
reduce the cooking time to one-half of the ordinary time and all vege- 
tables so prepared may be eaten by all without digestive distress or 
disturbances, and that vegetables so prepared will be twice as nourish- 
ing as otherwise. 

Par. 7. The aforesaid statements and representations disseminated 
by respondent are false, misleading, and deceptive. In truth and in 
fact, all foods treated by Py-O-Ten are not easily digested. Said 
preparation does not have a healing effect on sore and irritating spots 
in the stomach and intestines. The use of said preparation on meats 
may stop bleeding and shrinkage to an extent and may be of value in 
retaining juices and food values in meats, but it cannot be stated that 
it prevents all bleeding and shrinkage and consequent loss of food 
values in the process of cooking. Coffee as consumed does not contain 
any substantial quantities of fatty acids and such fatty acids as are 
found in coffee do not ordinarily causes indigestion. Respondent’s 
preparation will have no significant effect in neutralizing fatty acids 
or preventing indigestion that may be cause by an acid reaction. All 
vegetables are not more digestible when prepared with this product. 
The protein of high protein-containing vegetables, such as legumes, 
may be partially digested by the use of said preparation but in other 
vegetables the preparation would serve no useful purpose. The di- 
gestive system of human beings is well equipped to handle starches 
through digestion and absorption, and toxic poisons are not ordinarily 
produced when raw starches are taken into the stomach, and raw 
starches do not necessarily result in indigestion, gas, heartburn, and 
sour stomach. Starches do not have a greater fat-producing ability, 
weight for weight, than many other kinds of food. Starches do not 
develop a fermenting process in the digestive system which defeats the 
action of digestive juices, and the use of this preparation does not, 
in an appreciable degree, render starches more readily digestible than 
ordinary cooking. The use of this preparation in the process of 
cooking vegetables will not reduce the cooking time one-half, or any 
significant amount in all cases, and vegetables prepared by the use of 
said preparation cannot be eaten by all persons without digestive dis- 
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tress or disturbances. Vegetables so prepared will not be more nour- 
ishing than otherwise. 

Par. 8. Through the use of the statements and representations 
hereinabove set forth with reference to Pap-Tea, and others similar 
thereto not specifically set forth herein, respondent represents that the 
use of the product Pap-Tea aids the entire digestive system and enables. 
one to indulge in many foods and drinks which would otherwise give 
distress; that the use of said product relieves nausea caused by over- 
indulgence in alcoholic beverages, will digest all foods, and contains 
vitamins A, B, C, and D in sufficient quantities necessary to provide 
good nutrition; that the use of said product has a soothing effect, re- 
lieves tired and nervous conditions and is effective in the relief of 
headaches, heartburn, and gas pressure due to hyperacidity. 

Par. 9. The aforesaid statements and representations disseminated 
by respondent are false, misleading, and deceptive. In truth and in 
fact, the use of said product will have no significant favorable effect 
upon the digestive system and ordinarily will not enable one to indulge 
in any foods or drinks which would otherwise give distress. It will 
have no effect in relieving nausea caused by over-indulgence in alco- 
holic beverages and will not digest all foods. While this product may 
contain small amounts of vitamins A, B, C, and D, such amounts con- 
tained therein are not sufficient to be of any value to the human sys- 
tem. It has no value in the treatment of tired or nervous conditions, 
and is not effective in the relief of headaches, heartburn, and gas 
pressure due to hyperacidity. 

Par. 10. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations has had, and now has, 
the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true, and to induce a substan- 
tial portion of the public, because of such erroneous and mistaken 
belief, to purchase respondent’s said products. 


CONCLUSION 


The foregoing acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
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respondent, and a stipulation as to the facts entered into between the 
respondent and Richard P. Whiteley, assistant chief counsel for the 
Federal Trade Commission, which provides, among other things 
that without further evidence or other intervening procedure the 
Commission may issue and serve upon the respondent herein its find- 
ings as to the facts and conclusion based thereon and an order dispos- 
ing of the proceeding, and the Commission having made its findings as 
to the facts and conclusion that respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Chester D. French, individually 
and trading as Frenco Laboratories, or under any other name or 
names, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of the preparations designated “Pap-Tabs,” 
“Py-O-Ten,” and “Pap-Tea,” or any preparations of substantially 
similar compositions or possessing similar properties, whether sold 
under the same names or any other name or names, do forthwith cease 
and desist from directly or indirectly: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That the product Pap-Tabs will digest food in the stomach or 
has any significant value as a digestant of food in the stomach; that it 
heals or soothes the stomach; that it has any therapeutic value in the 
treatment of stomach and digestive disorders and distress, or other- 
wise, in excess of affording temporary relief from such disorders and 
distress as may result from gastric hyperacidity; that it can be de- 
pended upon to prevent or alleviate sea, car, or air sickness; that said 
product can be depended upon to prevent putrefaction of food or the 
formation of gas in the digestive system, or will prevent or avoid the 
discomfort or pain produced by gas in the intestinal tract; or that the 
use of bicarbonate of soda will result in ulcers, cancer or perforations 
of the stomach walls. 

(b) That the product Py-O-Ten has a healing effect on sore or 
irritated spots in the stomach or intestines; that the use of said product 
on meats prevents all bleeding or shrinkage, or that it prevents all 
loss of food values in the process of cooking; that the use of said 
product on food makes all foods more easily digestible; that coffee 
as consumed contains significant quantities of fatty acids which cause 
indigestion, or that the use of this product neutralizes such fatty acids 
and prevents indigestion caused by acid reaction; that vegetables other 
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than those of high protein content are more digestible when treated 
with this product; that starches in raw form are indigestible and de- 
feat the action of the digestive juices; that the use of this product 
makes starches more readily digestible than ordinary cooking; that 
the use of this product in preparing starchy foods will reduce any 
tendency of such foods to produce excessive fat; that the use of this 
product will reduce the cooking time for all vegetables, or that vege- 
tables prepared by the use of this product can be eaten by all persons 
without digestive distress or disturbances; or that vegetables prepared 
with this product are more nourishing than otherwise. 

(c) That the use of the product Pap-Tea will have any significant 
favorable effect upon the digestive system or enable a person to in- 
dulge in foods or drink which would otherwise cause distress; that it 
is effective in relieving nausea by over-indulgence in alcoholic bever- 
ages; that it will digest all foods, that said product contains sufficient 
amounts of vitamins A, B, C, and D to be of value to the human 
system; or that it is of value in the treatment of tired or nervous con- 
ditions, or will relieve headaches, heartburn, or gas pressure due to 
hyperacidity. 

2, Disseminating, or causing to be disseminated, by any means, for 
the purpose of inducing, or which is likely to induce, directly or in- 
directly, the purchase of said products in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in paragraph 1 
above. 

It is further ordered, That respondent shall within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THe MATTER OF 


M. PORTNOW 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4887. Complaint, Jan. 20, 1943—Decision, Feb. 27, 1946 


Trusses for hernia are useful in furnishing temporary support to hernias, thereby 
relieving pain and discomfort temporarily in the average case, and in certain 
cases of hernia—in the aged, for instance, where operation would be in- 
advisable—properly fitted trusses would be indicated. 


Where an individual engaged in the manufacture-and interstate sale and dis- 
tribution of trusses for rupture or hernia; through statements in advertise- 
ments disseminated through the mails and in newspapers, directly and by 
implication— 

(a) Represented that the use of his said devices, which were made for reducible 
hernias only, would end all rupture troubles and furnish sure rupture relief 
for all types and kinds of ruptures, and would provide relief for all ruptures 
without surgery ; 

The facts being that, with the exception of umbilical hernias in the new born, 
no valid claim can be made that a truss will close abnormal or hernia] open- 
ings in the sense of bringing about an organic union of tissues, which can 
be accomplished only by means of a surgical operation; while said device 
might help to hold a reducible hernia in place, some hernias will not remain 
reduced under movement and internal pressure, and will reappear even 
while any truss is being used; it would be of no value whatsoever in con- 
ditions of irreducible hernias; no external device, truss, or belt of any kind 
will of itself cure hernia and obviate the necessity of surgical procedure; 

(0) Represented that his said device was new in principle or design and es- 
sentially different from other trusses; 

The facts being that while his said truss device—which was made in accordance 
with patents for improvements on truss devices in common use issued to 
his father—was new in that it differed in construction, design, and material 
from other trusses, it was not new in the sense that it operated in the control 
of rupture in a different manner or upon a different principle from others; 

(c) Represented that he was a famous hernia specialist known as such since 
1898 ; 

The facts being that while the business was founded in 1898 by said individual’s 
father, and while he worked for his father for many years, until the latter’s 
retirement in 1940, and subsequently conducted the business continuously, 
and had devoted himself to and made a study of the truss business during 
his entire business life, and hence might appropriately be termed a “truss 
specialist” or “specialist in trusses,” he was not a graduate in medicine or 
surgery and therefore could not properly represent himself to be a hernia 
specialist ; 

(d@) Represented that he had been a member of the Jewish Workman’s Circle 
for 32 years, and that he conducted the largest truss store in the city of 
New York; 
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The facts being that while his father had been a member of said organization 
for over 32 years, and was still a member, said individual was not and had 
not been a member, and did not conduct the largest truss store in New 
York ; 

With the effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such representations were true and thereby causing 
it to purchase substantial quantities of his said product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 

Mr. James W. Cassedy for the Commission. 
Mr. Henry Portnow, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Felix Portnow, an 
individual trading as M. Portnow, hereinafter referred to as respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows. 

Paracrary 1. Respondent, Felix Portnow, is an individual trading 
as M. Portnow, with his principal place of business located at 445 
Grand Street, New York, N. Y. Respondent is now and for some 
months last past has been engaged in the manufacturing, advertising, 
and selling of trusses, which are devices used in the treatment of rup- 
tures or hernias. 

Par. 2. In the course and conduct of his aforesaid business the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertising concern- 
ing his said device by the United States mails and by various other 
means in commerce, as commerce is defined in the Federal Trade Com- 
mission Act; and respondent has also disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination of, 
false advertisements concerning his said device, by various means, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of his said device in commerce, as commerce 
is defined in the Federal Trade Commission Act. Among, and typical 
of, the false, misleading and deceptive statements and representations 
contained in said false advertisements, disseminated and caused to 
be disseminated, as hereinabove set forth, by the United States mails 
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and by advertisements in newspapers and periodicals, are the fol- 
lowing: 
RUPTURED! 
End Your Rupture Troubles with the Portnow Patented Wonder Truss 
Prices $3, $5, and $8 
10 day free trial 
PORTNOW’S TRUSSES 
445,Grand St. New York 
New York’s Largest Truss Store 
Member Jewish Workmen’s Circle 82 Years. 


RUPTURED FIND RUPTURE RELIEF 


Every day we get reports from ruptured people that they have found sure 
rupture relief in Portnow’s newly patented wonder truss. Today Mr. Gelb of 
the Bronx writes: “My rupture trouble is now over thanks to Portnow.” 
M. Portnow, the well known truss expert and discoverer of the Wonder Truss, 
is a member of the Workmen’s Circle for over 32 years. Portnow’s is New 
York’s largest truss store. 445 Grand st., New York. Portnow Patent U. S. 
Patent Office. 

HERNIA 


Marvelous New Belt Alleviates 
Hernia Without Operation 
$3 $5 $8 

Portnow Trusses, 

445 Grand st., N. Y. C. 
Famous Hernia Specialist in 

New York Since 1898 


Par. 3. Through the use of the aforesaid statements and representa- 
tions and others of similar import and meaning not specifically set out 
herein, respondent represents, directly and by implication, that the 
use of his device will end all rupture troubles and will furnish sure 
rupture relief and will furnish sure relief for all types and kinds of 
ruptures ; that it is effective in the treatment of rupture or hernia and 
will provide relief without the intervention of surgical procedure; 
that said device is new in priciple and design and is essentially dif- 
ferent than other trusses ; that respondent is a famous hernia specialist 
and has been known as such since 1898; that he has been a member of 
the Jewish Workmen’s Circle for 32 years, and that he conducts the 
largest truss store in the city of New York. 

Par. 4. The aforesaid statements.and representations are false, mis- 
leading, and deceptive. In truth and in fact the use of respondent’s 
device will not end rupture troubles and will not and cannot furnish 
relief for all types and kinds of rupture or hernia. Rupture or hernia 
is caused by congenital defects, weakness by trauma or following 
surgical intervention with resultant protrusion of an organ or part of 
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an organ or other structure through the wall of the cavity normally 
containing it. Ruptures or hernia are generally divided into two 
classes, reducible and irreducible. Respondent’s device may help to 
hold a reducible hernia in place but many such hernias will not remain 
reduced under movement and internal pressure and will reappear even 
while respondent’s device is being used. Said device will be of no ~ 
value whatsoever in conditions of irreducible hernia. There is no 
external device, truss or belt which of itself will be effective in the 
treatment of any type of hernia and respondent’s device will not. pro- 
vide relief from hernia, either temporary or permanent, and will not 
obviate the necessity of surgical procedure in order to obtain relief. 
Respondent’s device is not new either in principle or design and is not 
essentially different than other trusses. Respondent is not a famous 
hernia specialist and cannot be called a specialist at all as the term is 
ordinarily known and understood. He has not been a member of the 
Jewish Workmen’s Circle for 32 years or for any substantial portion 
of such time and does not conduct the largest truss store in New York 
City. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, has had and now has the capacity and tendency to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements, represen- 
tations are true, and to induce a substantial portion of the purchasing 
public, because of such erroneous or mistaken belief, to purchase sub- 
stantial quantities of respondent’s product. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 


‘ unfair or deceptive acts and practices in commerce within the meaning 


and intent of the Federal Trade Commission Act. 
Report, Finprnes As TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 20th day of January, 1943, 
issued and subsequently served its complaint in this proceeding upon 
the respondent, Felix Portnow, an individual trading as M. Portnow, 
charging him with the use of unfair and deceptive acts and practices 
+n commerce in violation of the provisions of said act. Thereafter 
a stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts executed by counsel for respondent and 
Richard P. Whiteley, assistant chief counsel for the Federal Trade 
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Commission, subject to the approval of the Commission, might be 
taken as the facts in this proceeding and in lieu of testimony in sup- 
port of the charges stated in the complaint, or in opposition thereto, 
and that the said Commission might proceed upon said statement of 
facts to make its report, stating its findings as to the facts and its con- 
clusion based thereon, and enter its order disposing of the proceeding 
without the presentation of argument or the filing of briefs. Re- 
spondent expressly waived the filing of a report upon the evidence 
by the trial examiner. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the complaint and 
stipulation, said stipulation having been approved, accepted and filed ; 
and the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the in- © 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarpy 1. The respondent, Felix Portnow, is an individual 
trading as M. Portnow, with his principal place of business located 
at 445 Grand St., N. Y. Respondent is now and for several years last 
past has been engaged in the manufacturing, advertising, and selling 
of trusses, which are devices used in the treatment of ruptures or 
hernias. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated and has caused the dissemination of 
advertisements concerning his said device by the United States mails 
and by various other means in commerce as “commerce” is defined in 
the Federal Trade Commission Act; and respondent has also dis- 
seminated and has caused the dissemination of advertisements con- 
cerning his said device by various means for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase 
of his said device in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements disseminated and caused to be disseminated 
by the respondent as hereinabove set forth by the United States mails 
and by advertisements in newspapers, are the following: 
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RUPTURED! 


End Your Rupture Troubles with 
the Portnow Patented Wonder Truss 
Prices $3, $5, and $8 
10 days free trial 


PORTNOW’S TRUSSES 


445 Grand St., New York 
New York’s Largest Truss Store 
Member Jewish Workmen’s Circle 32 Years 


RUPTURED FIND RUPTURE RELIEF 


Every day we get reports from ruptured people that they have found sure rup- 
ture relief in Portnow’s newly patented wonder truss. Today Mr. Gelb of the 
Bronx writes: “My rupture trouble is now over thanks to Portnow.” M. Port- 
now, the well known truss expert and discoverer of the Wonder Truss, is a 
member of the Workmen’s Circle for over 32 years. Portnow’s is New York’s 
largest truss store. 445 Grand St., New York. Portnow Patent U. S. Patent 
Office. 


: 
| 
| 
: 


HERNIA 


Marvelous New Belt Alleviates 
Hernia Without Operation 
$3 $5 $8 
Portnow Trusses 
445 Grand St., N. Y. C. 


Famous Hernia Specialist in 
New York Since 1898. 


Par. 3. Through the use of the aforesaid statements and represen- 
tations hereinabove set forth, and other statements and representations 
similar thereto not specifically set out herein, respondent has repre- 
sented, directly and by implication, that the use of his device will end 
all rupture troubles and will furnish sure rupture relief for all types 
and kinds of ruptures; that it is effective in the treatment of all types 
of rupture or hernia and will provide relief for all ruptures without 
the intervention of surgical procedure; that said device is new in 
principle or design and is essentially different from other trusses; that 
respondent is a famous hernia specialist known as such since 1898; that 
he has been a member of the Jewish Workmen’s Circle for 32 years 
and that he conducts the largest truss store in the city of New York. 

Par. 4. The aforesaid statements and representations of the re- 
spondent are misleading and deceptive and constitute false advertise- 
ments in the following respects: 
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The use of respondent’s device will not end all rupture troubles 
and will not and can not furnish relief for all types and kinds of rup- 
ture or hernia. 

Ruptures or hernia is caused by congenital defects, weakness by 


trauma or following surgical intervention, with resultant protrusion — 


of an organ or part of an organ or other structure through the wall 
of the cavity normally containing it. 

Rupture or hernias are generally divided into two classes, reducible 
and irreducible. 

There are several regions in the human body where hernia may 
occur, the following being examples: Inguinal (direct or indirect), 
femoral, umbilical, diaphragmatic, obturator, and ventral. The in- 
guinal region is the most common site, with femoral and ventral 
hernias as the next most common types. Inguinal hernia is usually 
a giving way of the protective structures of the inguinal opening or 
rings, and only in case of extraordinary force, strains or trauma does 
there occur a “rip” or “tear” of these tissues. 

Trusses, of which there are many types and forms, are devices 


‘ 


designed to prevent the protrusion of the viscera through these ab- 


normal openings. Inasmuch as the hernias have their individual 
characteristics as to size and sac content, these truss devices must be 
fitted and adjusted for each person. 

Closure of the hernial opening and repair of the defect is not induced 
or accomplished by the wearing of a truss except that umbilical hernias 
in the new-born may be closed by nature, provided that a properly 
adjusted truss is applied before the infant is three to six months of age. 
With this last exception, no valid claim can be made that a truss will 
close these abnormal openings in the sense of bringing about an or- 
ganic union of tissues. Closure can be accomplished only by means 
of a surgical operation. 

Respondent’s device may help to hold a reducible hernia in place, but 
some hernias will not remain reduced under movement and internal 
pressure and will reappear even while any truss is being used. 

Respondent’s device will be of no value whatsoever in conditions of 
irreducible hernia. 

There is no external device, truss or belt of any kind which of itself 
will cure hernia. 

Respondent’s device of itself will not be effective in the treatment 
of any type of rupture or hernia and will not provide relief from 
hernia, either temporary or permanent, in the sense of being a cure, 
and will not obviate the necessity of surgical procedure in order to 
obtain relief. 
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Trusses are useful in furnishing temporary support to hernias, 
thereby relieving pain and discomfort temporarily in the average 
case. Also, there are certain cases of hernia in the aged, for instance, 
where operation would be inadvisable due to their being poor op- 
erative risks. In such cases, properly fitted trusses would be indicated. 
The respondent’s truss business was founded in 1898 by M. Portnow, 
respondent’s father, who continued it until his retirement in 1940. 
Respondent worked for his father in this business for many years 
until his father’s retirement, and subsequently, the respondent has 
conducted the business continuously to the present date. 

Patents were issued by the United States Patent Office, June 4, 1940, 
and June 2, 1942, to Morris Portnow, the respondent’s father, for 
improvements on truss devices in common use. The truss device in- 
volved in this case is manufactured by the respondent in accordance 
with these patents and is advertised and sold by respondent as 
heretofore set forth. While respondent’s truss device is new in that 
it differs in construction, design, and in the use of material of which 
it is made, from other trusses in common use, it is not new in the sense 
that it operates in the control of rupture in a different manner or 
upon a different principle from other trusses in common use. 
Respondent has devoted himself to and has made a study of the 
truss business during his entire business life. During this time he 
has personally designed, made, constructed, fitted and applied, and 


has likewise repaired and serviced a large number of trusses for cases 


of reducible hernias and ruptures. While respondent may appropri- 
ately be termed a “truss specialist” or “specialist in trusses,” respond- 
ent is not a graduate in medicine or in surgery and therefore can 
not properly represent himself to be a hernia specialist. His said 
truss devices are made for reducible hernias only. 

Respondent is not a member of the J ewish Workmen’s Circle and 
has not been a member of this organization for 32 years, nor for any 
portion of such time. Respondent’s father, M. Portnow, who founded 
this business, was and is in fact a member of this organization and has 
been a member thereof for over 32 years. 

The respondent does not conduct the largest truss store in the city 
of New York. 

Par. 5. The use by respondent of the foregoing statements, repre- 
sentations and advertisements, disseminated as aforesaid, has had and 
now has the tendency and capacity to and does mislead a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations and advertisements are 
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true and causes and has caused a substantial portion of the purchasing 
public, by reason of such erroneous and mistaken belief, to purchase 
substantial quantities of respondent’s product. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and a stipulation as to 
the facts entered into between respondent herein and Richard P. 
Whiteley, assistant chief counsel for the Commission, which provides, 
among other things, that without further evidence or other interven- 
ing procedure the Commission may issue and serve upon the respond- — 
ent herein findings as to the facts and conclusion based thereon and 
an order disposing of the proceeding, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Felix Portnow, individually and 
trading as M. Portnow, or under any other name or names, and his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
or distribution of respondent’s device designated Portnow’s Patented 
Wonder Truss, or any other device of substantially similar construc- 
tion, or performing substantially similar functions, whether sold 
under the same name or under any other name, do forthwith cease 
and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That respondent’s truss will end all rupture troubles or will 
furnish rupture relief for all types and kinds of ruptures. 

(6) That respondent’s truss will cure rupture in adults or is effec- 
tive in the treatment of all types of rupture or hernia or will provide 
relief for all ruptures without the intervention of surgical procedure. 

(c) That respondent’s truss will be of any value whatsoever in con- 
ditions of irreducible hernia. 
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(d) That respondent’s truss is new in the sense that it operates in 
the control of rupture in a different manner or upon a different princi- 
ple from other trusses in common use. 

(e) That respondent is a hernia specialist. 

(7) That respondent is a member of the Jewish Workmen’s Circle. 

(g) That respondent conducts the largest truss store in the city of 
New York. | 

2. Disseminating or causing to be disseminated by any means any 
advertisement for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondent’s device, 
which advertisement contains any representation prohibited in 
paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In toe Marrer or 


WALTER ZULAWINSKI AND LOUISE ZULAWINSKI, TRAD- 
ING AS ITALIAN ACCORDION MANUFACTURING COM- 
PANY AND ITALIA & P. SOPRANI ACCORDION MANU- 
FACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5830. Complaint, June 6, 1945—Decision, Feb. 28, 1946 


Where two individuals engaged in the interstate sale and distribution of musical 
instruments, including: new, reconditioned, and used accordions and con- 
certinas; through advertisements in trade journals and magazines, circulars, 
letterheads, catalogs, and other advertising media, directly or by impli- 
cation— 

Represented that they had been accordion manufacturers since 1861; that their 
products were manufactured by Italia & P. Soprani Accordion Manufacturing 
Company; and that they were the manufacturers of the products they 
offered for sale and sold; had on hand all types and models of accordions ; 
and gave prompt and satisfactory service on all orders for said instruments ; 

The facts being that they had been engaged in the sale and distribution of 
accordions only since 1941; there was no such manufacturer of accordions 
as the aforesaid company; they did not own, operate, or control any plant 
or factory for the manufacture of their products, but were engaged in the 
sale and distribution of accordions and other musical instruments acquired 
from others: did not have on hand all types and models of accordions, 
and were not in position to give prompt attention, service or delivery on 
orders received by them; and in filling orders, they attempted to substitute 
items other than those requested, at a price different from that indicated in 
their advertising matter ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public, which has a marked preference for dealing directly 
with the manufacturer, in the erroneous belief that such representations 
were true, and thereby to induce it to purchase their said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 


Mr. Jesse D. Kash for the Commission. 
Law, Tate & Walsh, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Walter Zulawinski 
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and Louise Zulawinski, individuals, trading as Italian Accordion 
Manufacturing Co., and Italia & P. Soprani Accordion Manufactur- 
ing Co., hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows. 

Paracrarn 1. The respondents, Walter Zulawinski and Louis Zu- 
lawinski are individuals trading as Italian Accordion Manufacturing 
Co., and Italia & P. Soprani Accordion Manufacturing Co., with their 
office and principal place of business at 323 West Polk St., Chicago, 
Vas 

Par. 2. The respondents for more than 2 years last past have been 
engaged in the sale and distribution of musical instruments, including 
new, reconditioned, and used accordions and concertinas. Respond- 
ents cause said products, when sold by them, to be transported from 
their aforesaid place of business in the State of Ohio to purchasers 
located in various other States of the United States and in the Dis- 
trict of Columbia. 

The respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said products in commerce among and. 
between the various States of the United States and in the District 
of Columbia. . 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their products, the re- 
spondents have circulated among prospective purchasers throughout 
the United States by United States mails, advertisements in trade 
journals and magazines, circulars, letterheads, catalogs, and other 
advertising media, all of general circulation, many false statements 
and representations concerning the nature of their business and the 
origin of their products. Among and typical of such false, misleading, 
and deceptive statements so made and disseminated, as aforesaid, 
are the following: 

Italian accordions. Hand made. Very best. Lowest prices. Direct from 
factory representative. Send your name and address for free catalog. Italia 
& P. Soprani Acc. Mfg. Co. 

Accordion manufacturers since 1861. 

World’s best hand made accordions. 

Buy direct from factory. 

Receive prompt service and satisfaction. 

Large stock of assorted accordions. 

Italian Accordion Manufacturing Company. 

Par. 4. Through the use of the foregoing statements and represen- 
tations hereinabove set forth, and others similar thereto not specifically 
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set out herein, the respondents have represented, directly or by impli- 
cation, that they have been accordion manufacturers since 1861; that 
their products were manufactured by Italia & P. Soprani Accordion 
Manufacturing Co.; that they are the manufacturers of the products 
offered for sale and sold by them in said commerce; that they have on 
hand all types and models of accordions; that they give prompt and 
satisfactory service on all order for said instruments. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact the respondents have not 
been engaged in the business of manufacturing accordions since 1861, 
they have only been engaged in the sale and distribution of accordions 
since 1942. Their products are not manufactured by Italia & P. So- 
prani Accordion Manufacturing Co. In truth and in fact there is no 
such a manufacturer of accordions and said name is wholly fictitious. 
The respondents do not own, operate nor control any plant or factory 
for the manufacture of their products, but they are engaged in the 
sale and distribution of accordions and other musical instruments 
which are acquired from others. The respondents do not have on hand 
all types and models of accordions and are not in position to give 
prompt attention, service, or delivery on orders received by them. In 
filling orders the respondents did not and were not able to make 
prompt and satisfactory delivery but would attempt to fill orders by 
substitution with items other than those that the customer had re- 
quested, at a price different from that indicated in their advertising 
matter. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public, for dealing directly with and buying 
from the manufacturer. 

Par. 7. The use by the respondents of the aforesaid false, misleading 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and to induce a substan- 
tial portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondent’s said products in commerce 
between and among the several States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondents herein 
alleged are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Report, Fryprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 6, 1945, issued and subse- 
: quently served its complaint in this proceeding on the respondents, 
Walter Zulawinski and Louise Zulawinski, trading as Italian Ac- 
-cordion Manufacturi ing Co. and Italia & ie Siren Accordion 
: Manufacturing Co., aliens them with the use of unfair and de- 
_ceptive acts and practices in commerce in violation of the provisions 
| of said act. After the issuance of said complaint and the filing of 
the answer of the respondents thereto, a hearing was held before a 
trial examiner of the Commission Sanaae duly designated by it, 
: at which hearing a stipulation as to the facts was entered into by onal 

between the attorney for the Commission and the respondents through 
‘their attorney, William H. Tate, Esq., 221 North LaSalle Street, 

Chicago, Ill., and read into the record. This stipulation provides 
that the rare therein set forth shall be taken as the facts in this 
| proceeding and in lieu of testimony in support of the allegations of 
the complaint or in opposition thereto and that the Commission may 
proceed upon said complaint and said statement of facts to make its 
report stating its findings as to the facts (including inferences which 
it may draw from said stipulated facts) and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. The respondents 
expressly waived the filing by the trial examiner of a report upon the 
evidence. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on the complaint and stipulation as to the 
facts (such stipulation having been accepted and approved by the 
Commission) and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Walter Zulawinski and Louise 
Zulawinski are individuals trading as Italian Accordion Manufac- 
turing Co. and Italia & P. Soprani Accordion Manufacturing Co., 
with their office and principal place of business at 323 West Polk 
Street, Chicago, II]. 

Par. 2. The respondents for more than 2 years last past have 
been engaged in the sale and distribution of musical instruments, in- 
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cluding new, reconditioned and used accordions and concertinas. 

. Respondents cause said products, when sold by them, to be transported 
from their aforesaid place of business in the State of Illinois to 
purchasers located in various other States of the United States and 
in the District of Columbia. 

The respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said products in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 8. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their products, the re- 
spondents have circulated among prospective purchasers throughout 
the United States by United States mails, advertisements in trade 
journals and magazines, circulars, letterheads, catalogs, and other ad- 
vertising media, all of general circulation, many false statements and 
representations concerning the nature of their business and the origin 
of their products. Among and typical of such false, misleading, and 
deceptive statements so made and disseminated, as aforesaid, are the 
following: 

Italian accordions. Hand made. Very best. Lowest prices. Direct from 
factory representative. Send your name and address for free catalog. Italia & 
P. Soprani Ace. Mfg. Co. 

Accordion manufacturers since 1861. 

World’s best hand made accordions. 

Buy direct from factory. 

Receive prompt service and satisfaction. 

Large stock of assorted accordions. 

Italian Accordion Manufacturing Company. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations hereinabove set forth, and others similar thereto not specifi- 
cally set out herein, the respondents have represented, directly or by 
implication, that they have been accordion manufacturers since 1861; 
that their products were manufactured by Italia & P. Soprani Ac- 
cordion Manufacturing Co.; that they are the manufacturers of the 
products offered for sale and sold by them in said commerce; that 
they have on hand all types and models of accordions; and that they 
give prompt and satisfactory service on all orders for said instruments. 

Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact the respondents have-not 
been engaged in the business of manufacturing accordions since 1861; 
they have only been engaged in the sale and distribution of accordions 
since 1941. Their products are not manufactured by Italia & P. 
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Soprani Accordion Manufacturing Co. In truth and in fact there is 
no such manufacturer of accordions and said name is wholly fictitious. 
The respondents do not own, operate, or control any plant or factory 
for the manufacture of their products, but they are engaged in the sale 
and distribution of accordions and other musical instruments which 
are acquired from others. The respondents do not have on hand all 
types and models of accordions and are not in position to give prompt 
attention, service, or delivery on orders received by them. In filling 
orders, the respondents did not and were not able to make prompt and 
satisfactory delivery at all times but would attempt to fill orders by 
substitution with items other than those that the customer had re- 
quested, at a price different from that indicated in their advertising 
matter. 

Par. 6. There is a marked preference on the part of a substantial 
portion of the purchasing public for dealing directly with and buying 
from the manufacturer of accordions and musical instruments. 

Par. 7. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had, and now 
has, the tendancy and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that such statements and representations are true, and to induce 

a substantial portion of the purchasing public, beeen of such erro- 
neous and mistaken belief, to purchase respondents’ said products in 
commerce between and among the several States and in the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to 
the facts entered into by and between counsel for the Commission and 
the respondents upon the record; and the Commission having made 
its findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Walter Zulawinski and Louise 
Zulawinski, individually and trading as Italian Accordion Manufac- 
turing Company and Italia & P. Soprani Accordion Manufacturing 
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Co., or under any other name, and their representatives, agents, and 
employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale, and distribution of musical in- 
struments, including new, reconditioned, and used accordions and 
concertinas, in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents’ 
business was established in 1861 or at any time other than the date of 
its actual establishment. 

2. Using the word “Manufacturing” or any other word of similar 
import or meaning in respondents’ trade name or representing in any 
other manner that respondents own, operate, or control a factory 
wherein their musical instruments are made. 

3. Using the statement “Buy direct from factory” or any other 
statement of similar import or meaning in connection with the sale of 
musical instruments not manufactured by the respondents. 

4, Representing, directly or by implication, that respondents are 
offering for sale all types or models of accordions or any particular 
musical instrument or any type or model of such instrument when 
respondents cannot, and do not, deliver musical instruments of the 
kind and quality so offered for sale. 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGHD VIOLATION 
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Docket 5240. Complaint, Oct. 20, 1944—Decision, Mar. 20, 1946 


Where a corporation engaged in the interstate sale and distribution of men’s 
clothing under a corporate name which included the words “Clothing Manu- 
facturing Company’— 

(@) Represented falsely that it was the manufacturer of said clothing by its 
corporate name, by signs on the building in which its business was located, 
by its stationery, by the labels attached to its merchandise, by large pictures 
in the showroom of its place of business purporting to show various work- 
rooms in its factory, and by representations in radio advertising, through 
such typical statements as “Stevens skilled tailors in their own factories,” 
“Their factory controls the manufacturing costs,” “The Stevens Clothing 
Manufacturing Company Sell from their own factory direct to you,” ete. ; and 

(6) Falsely represented in its radio broadcasts that it had been given a manu- 
facturer’s registered identification number by an agency of the United States 
Government and stated that, that was proof that it was a clothing manu- 
facturer ; and 

(c) Falsely represented, through its road sign and radio advertising, that it sold 
at $10 less than regular retail prices, through such statements as “Stev- 
ens * * * eliminate the middle man’s profit * * * enjoy the sav- 
ings of $10.00 on every suit that you buy at Steven’s.”; 

The facts being that the prices at which said clothing was sold were not whole- 
sale prices, its place of business was a retail store, and the photographs 
displayed in its said store were scenes made in various plants operated by 
others; : 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to its business status and its products, and 
thereby to cause the purchase of substantial quantities of said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to. the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce, 


Before Mr. Arthur F. Thomas, trial examiner. 


Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 
Mr. Joseph Greenberg. of Albany, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Stevens Clothing 
Manufacturing Co., Inc., a corporation, hereinafter referred to as 
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respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows. 

Paracraru. 1. Respondent, Stevens Clothing Manufacturing Co., 
Inc., is a corporation, organized, existing, and doing business under 
and by virtue of the laws of the State of New York, with its offices 
and principal place of business located at 100 Broadway, Menands, 
Nee 

Respondent is now, and for several years last past has been, engaged 


in the sale and distribution of men’s clothing to purchasers located at 
points in various States of the United States, and causes and has 


caused said men’s clothing, when so sold, to be transported from its 
place of business in the city of Menands, State of New York, to pur- 
chasers thereof located in other States of the United States and in the 
District of Columbia. 

Respondent now maintains and for more than three years last past 
has maintained a course of trade in said men’s clothing in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct, of its aforesaid business and 
for the purpose of inducing the purchase of its said clothing, re- 
spondent for more than three years last past has represented by its 
corporate name, by signs on the building in which its business is 
located, by its stationery, by the labels attached to its merchandise, 
by large pictures in the showroom of its place of business purport- 
ing to show various workrooms in the respondent’s factory, and by 
means of representations made in its radio advertising that it is the 
manutacturer of the clothing it sells. Among and typical of the 
aforesaid representations are the following: 

Stevens skilled tailors in their own factories. 

Their factory controls the manufacturing cost. 


The Stevens Clothing Manufacturing Company sell from their own factory 
direct to you. 


At Stevens, too, you will find the very newest styles fashioned by their own 
skilled craftsmen. 


Stevens manufactures their own clothes in their own factories. 
The Stevens Clothing Manufacturing Company is the factory direct-to-you- 


Sos, 

Respondent has further stated in its radio broadcasts that it has 
been given a manufacturer’s registered identification number by an 
agency of the United States Government and states that this is proof 
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that it is a clothing manufacturer. The following are extracts from 
the aforementioned broadcasts: 

Friends. We've got your number. It’s 42-1-2 * * * the officially regis- 
tered manufacturer’s number for Stevens clothes. * * * The proof that the 
Stevens Manufacturing Company makes the clothes it sells to you. 

The next number we’re concerned with is 4212. What’s the connection, you 
say. Well, that’s the official manufacturer’s number given you by a Federal 
Government agency to the Stevens Clothing Manufacturing Company. That 
number is important to you, because it is the big reason Stevens can sell you 
a handsomely-tailored suit made from fine fabrics at ten dollars less than you'd 
expect * * * selling that suit direct from maker to wearer in a plain room 
without luxury fixtures cuts overhead to the bone. 

Respondent has further stated through its road sign and radio 
advertising that it sells at $10 less than regular retail prices. The 
following is an extract from one of the radio broadeasts : 

Stevens can sell such fine clothes to you at these prices because by selling 
direct they eliminate the middle man’s profit. Their overhead is low and their 
fixtures are simple. These are common sense reasons why you can enjoy the 
savings of $10.00 on every suit that you buy at Stevens. 

Par. 3. Through the use of the statements and representations 
set forth in paragraph 2 hereof, and others similar thereto not spe- 
cifically set out herein, respondent has represented and now represents 
that the clothing it sells is manufactured by said respondent; that 
said clothing is sold direct from respondent’s factory to the pur- 
chaser, and that because respondent is a manufacturer and has been 
assigned a manufacturer’s number by the agency of the United States 
Government authorized to assign such numbers to manufacturers of 
woolen products, purchasers of its clothing save $10 on every suit 
purchased. 

Par. 4. The aforesaid representations made by respondent are 
false and misleading. In truth and in fact, respondent does not own, 
operate, or control a factory or factories wherein said clothing is 
made or manufactured, and said respondent has not been assigned 
a manufacturer’s registered identification number by an agency of 
the United States Government authorized to assign such numbers 
to manufacturers of woolen products. Said clothing is not sold direct 
from factory to the purchaser-consumer without the addition of the 
middle man’s profit. The prices at which said clothing is sold are 
not wholesale prices and respondent’s place of business is not a factory 
showroom, but a retail store. The photographs displayed in respond- 
ent’s said store are not of a factory operated by respondent but scenes 
made in various plants operated by others. 
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Par. 5. The use by respondent of the aforesaid false and mislead- 
ing representations disseminated as aforesaid has the tendency and 
capacity to deceive and mislead, and has deceived and misled, a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said representations are true, and as a result of said 
deception the public is induced to purchase substantial quantities of 
such clothing from respondent. — 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and con- 
stitute unfair or deceptive acts or practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 20, 1944, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Stevens Clothing Manufacturing Co., Inc., a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, the Com- 
mission, by order entered herein, granted respondent’s motion for per- 
mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as 
to said facts, which substitute answer was duly filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and substitute 
answer; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Stevens Clothing Manufacturing Co., 
Inc., is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of New York, with its office and 
principal place of business located at. 100 Broadway, Menands, N. Y. 

Respondent is now, and for several years last past has been, engaged 
in the sale and distribution of men’s clothing to purchasers located at 
points in various States of the United States, and causes and has caused 
said men’s clothing, when so sold, to be transported from its place of 
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business in the city of Menands, State of New York, to purchasers 
thereof located in other States of the United States. 

Respondent now maintains and for more than 3 years last past has 
maintained a course of trade in said men’s clothing in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business and 
for the purpose of inducing the purchase of its said clothing, respond- 
ent for more than 3 years last past has represented by its corporate 
name, by signs on the building in which its business is located, by its 
stationery, by the labels attached to its merchandise, by large pictures 
in the showroom of its place of business purporting to show various 
workrooms in the respondent’s factory, and by means of representa- 
tions made in its radio advertising that it is the manufacturer of the 
clothing it sells. Among and typical of the aforesaid representations 
are the following: 


Stevens skilled tailors in their own factories. 
Their factory controls the manufacturing costs. 


The Stevens Clothing Manufacturing Company sell from their own factory 
direct to you. 


At Stevens, too, you will find the very newest styles fashioned by their own 
skilled craftsmen. 


Stevens manufactures their own clothes in their own factories. 


The Stevens Clothing Manufacturing Company is the factory direct-to-you- 
StOLCIa ae ea 


Respondent has further stated in its radio broadcasts that it has 
been given a manufacturer’s registered identification number by an 
agency of the United States Government and states that this is proof 
that it is a clothing manufacturer. The following are extracts from 
the aforementioned broadcasts: 


Friends. We’ve got your number. It’s 4-2-1-2 * * * the officially regis- 
tered manufacturer’s number for Stevens Clothes—The proof that the Stevens 
Manufacturing Company makes the clothes it sells to you. 

The next number we’re concerned with is 4212. What’s the connection, you 
say. Well, that’s the official manufacturer’s number given you by a Federal 
agency to the Stevens Clothing Manufacturing Company. That number is im- 
portant to you, because it is the big reason Stevens can sell you a handsomely 
tailored suit made from fine fabrics at ten dollars less than you’d expect * * * 
selling that suit direct from maker to wearer in a plain room without luxury 
fixtures cuts overhead to the bone. 
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Respondent has further stated through its road sign and radio 
advertising that it sells at $10 less than regular retail prices. The fol- 
lowing is an extract from one of the radio broadcasts : 

Stevens ean sell such fine clothes to you at these prices because by selling 
direct they eliminate the middle man’s profit. Their overhead is low and their 


fixtures are simple. These are common sense reasons why you can enjoy the 
savings of $10.00 on every suit that you buy at Stevens. 


Par. 3. Through the use of the aforesaid statements and represen- 
tations, the respondent has represented that the clothing it sells 
is manufactured by said respondent; that said clothing is sold direct 
from respondent’s factory to the purchaser, and that because respond- 
ent is a manufacturer and has been assigned a manufacturer’s number 
by the agency of the United States Government authorized to assign 
such numbers to manufacturers of woolen products, purchasers of its 
clothing save $10 on every suit purchased. 

Par. 4. In truth and in fact, respondent does not own, operate or 
control a factory or factories wherein said clothing is made or manu- 
factured, and said respondent has not been assigned a manufacturer’s 
registered identification number by an agency of the United States 
Government authorized to assign such numbers to manufacturers of 
woolen products. Said clothing is not sold direct from factory to the 
purchaser-consumer without the addition of the middle man’s profit. 
The prices at which said clothing is sold are not wholesale prices and 
respondent’s place of business is not a factory showroom, but a retail 
store. The photographs displayed in respondent’s said store are not of 
a factory operated by respondent but scenes made in various plants 
operated by others. 

Par. 5. The Commission therefore finds that the representations 
made by respondent with respect to its business status, its manufac- 
turer’s identification number, the prices of its products, and the pos- 
sible savings to purchasers are false and misleading. 

Par. 6. The Commission finds further that the use by respondent of 
these false and misleading representations has the tendency and ca- 
pacity to mislead and deceive a substantial portion of the purchasing 
public with respect to respondent’s business status and with respect to 
the origin of respondent’s said products, and with respect to the values 
or prices of said products, and has the tendency and capacity to cause 
such portion of the public to purchase substantial quantities of re- 
spondent’s products as a result of the erroneous and mistaken belief so 
engendered. 
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The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which answer respondent admits all material allega- 
tions of fact set forth in said complaint and states that it waves all 
intervening procedure and further hearings as to said facts; and the 
Commission having made its findings as to the facts and its conclusion 
that respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Stevens Clothing Manufacturing 
Co., Inc., a corporation, and its officers, representatives, agents, and 
employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale, and distribution of clothing in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the word “Manufacturing” or any other word of similar 
import or meaning in respondent’s corporate or trade name or repre- 
senting in any other manner that respondent manufacturers the cloth- 
ing sold by it unless and until the respondent owns and operates or 
directly and absolutely controls the manufacturing plant or factory 
wherein said clothing is manufactured. 

2. Representing directly or by implication that the respondent is a 
manufacturer of clothing when the activities of the respondent are 
confined to those of a sales organization engaged in the sale and dis- 
tribution of clothing manufactured by persons or concerns other than 
the respondent. 

3. Using the statement “from our factory direct to you” or any 
other statement of similar import or meaning in connection with the 
sale of clothing or other articles of merchandise not manufactured by 
the respondent. 

4, Representing directly or by implication that respondent is selling 
its clothing at manufacturer’s prices or at prices which save the pur- 
chaser the cost or profit of the retailer or middleman when in fact 
respondent is engaged in selling such clothing at retail and the prices 
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charged by it constitute no saving from the prices usually and custom- 
arily charged for clothing of like grade and quality. ; 

5. Representing that a manufacturer’s registered identification num- 
ber has been assigned to the respondent by an agency of the United 
States Government authorized to assign such numbers to manufac- 
turers of woolen products when in fact respondent is not a manufac- 
turer entitled to the use of such number and no such number has been 
assigned to it. 

It is further ordered that, The respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Ferguson not participating because of illness. Com- 
missioner Freer not participating. 


ALLEN PRODUCTS CO., INC. 97 
Complaint 


In Toe Martrer oF 
ALLEN PRODUCTS CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 5255. Complaint, Dec. 1, 1944—Decision, Mar. Oh 1G 


Where a corporation engaged in the interstate sale and distribution of a prepara- 
tion designated by it “Allen’s Nijara”; through advertisements in news- 
papers, cards, folders, circulars and radio continuities, directly and by 
implication— 

Falsely represented that said preparation, used as directed, was a cure or remedy 
and constituted a competent and effective treatment for rheumatism, ar- 
thritis, neuritis, sciatica, gout, lumbago, and sinus trouble and would provide 
relief from the pains accompanying such conditions; was rich in health- 
giving vitamins and minerals and was a vitamin-mineral concentrate ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such misleading representations were 
true, and of thereby inducing it to purchase substantial quantities thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Mr. Octave Bigoness, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Allen Products Co., 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows. 

Paracrare 1. Respondent Allen Products Co., Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Delaware with its office and principal place 
of business at 602 Fifth Street, N.W., Washington, il 

Par. 2. Respondent is now, and for more than two years last past 
has been, engaged in the sale and distribution of a preparation desig- 
nated “Allen’s Nijara” in commerce between and among the various 
States of the United States and in the District of Columbia. 

Respondent causes its said preparation, when sold, to be shipped 
from its aforesaid place of business in the city of Washington, D. C., 
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to purchasers thereof located in the various States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
its said preparation in commerce between and among the various States 
of the United States and in the District of Coluumbia. 

Par. 3. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said preparation, respondent 
was disseminated and is disseminating, and has caused and is now 
causing, the dissemination of, false advertisements concerning its 
said preparation by the United States mails and by various other 
means in commerce as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing, the dissemination 
of, false advertisements concerning its said preparation by various 
means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of its said preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. 

Among and typical of the false, deceptive, and misleading state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth 
by United States mails, by advertisements inserted in newspapers, by 
means of cards, folders, circulars, and in radio continuities, are the 
following: 

Complaining joints are merely asking for Allen’s Nijara. Yes, folks, Allen’s 
Nijara may bring relief from rheumatic disorders. It has done so in hundreds 
of cases. Why notin yours? If you suffer from Rheumatism, Arthritis, Neuritis, 
Sinus trouble, Sciatica, Gout or Lumbago, we suggest that you try Allen’s 
Nijara. * * * And Nijara is rich in health-giving vitamins and minerals. 
Nijara can also be used as a concentrated food tablet to give you the balanced 
diet so necessary in wartime. Try Nijara for Arthritis, Sinus trouble, Sciatica, 


Gout or Lumbago. Or you can use Allen’s Nijara as a concentrated vitamin 
mineral tablet. 


NEW FOOD PRODUCT FOR RHBHUMATISM. Soothing Pain Relief. 
Now * * * amazing relief from rheumatism, arthritis, neuritis and sinus 
trouble with ALLENS NIJARA—a dietary concentrate. * * * ‘Try this 
amazing remedy and be convinced. 


“ALLEN’S NIJARA” has given amazing pain relief from RHEUMATISM, 
ARTHRITIS, NEURITIS, SCIATICA, GOUT, LUMBAGO AND SINUS 
TROUBLE. 


; Par. 4, Through the use of the foregoing statements and represen- 
tations and others of similar import and meaning, not specifically set 


out herein, the respondent represents and has represented, directly 
and by implication, that said preparation, used as directed, is a cure 
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or remedy and constitutes a competent and effective treatment for 
rheumatism, arthritis, neuritis, sciatica, gout, lumbago, and sinus 
trouble and will provide relief from the pains accompanying such 
conditions; and that said preparation is rich in health-giving vitamins 
and minerals and is a vitamin-mineral concentrate. 

Par. 5. The foregoing representations are false, misleading and 
deceptive. In truth and in fact, the use of respondent’s preparation 
designated “Allen’s Nijara” has no therapeutic value in the treatment 
of rheumatism, arthritis, neuritis, sciatica, gout, lumbago, sinus 
trouble and will not relieve pains accompanying such conditions. Said 
preparation is not rich in vitamins or minerals and is not properly 
characterized as a vitamin-mineral concentrate. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading advertising disseminated as aforesaid has the capacity and 
tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false and misleading representations are true, and to induce the pur- 
chasing public to purchase substantial quantities of said preparation 
as a result of such erroneous and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all te the pre} udice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frxpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal T rade Commission Act, 
the Federal Trade Commission on December 1, 1944, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Allen Products Co., Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. 

After the issuance of said complaint and the filing of respondent’s 
answer, the Commission by order entered herein granted respondent’s 
motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of fact 
set forth in said complaint, and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on said com- 
plaint and substitute answer ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
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that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent Allen Products Co., Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Delaware with its office and principal place of 
business at 602 Fifth St. NW., Washington, D. C. 

Par. 2. Respondent is now, and for more than two years last past 
has been, engaged in the sale and distribution of a preparation desig- 
nated “Allen’s Nijara” in commerce between and among the various 
States of the United States and in the District of Columbia. 

Respondent causes its said preparation, when sold, to be shipped 
from its aforesaid place of business in the city of Washington, D. C., 
to purchasers thereof located in the various States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in its said 
preparation in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 8. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said preparation, respondent 
has disseminated and is disseminating, and has caused and is now caus- 
ing the dissemination of, false advertisements concerning its said prep- 
aration by the United States mails and by various other means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act; and respondent has also disseminated and is now disseminating, 
and has caused and is now causing, the dissemination of, false advertis- 
ments concerning its said preparation by various means for the pur- 
pose of inducing, and which are likely to induce, directly or indirectly, 
the purchase of its said preparation in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Among and typical of the false, deceptive and misleading statements 
and representations contained in said false advertisements disseminat- 
ed and caused to be disseminated as hereinabove set forth by United 
States mails, by advertisements inserted in newspapers, by means of 
cards, folders, circulars, and in radio continuities, are the following: 


Complaining joints are merely asking for Allen’s Nijara. Yes, folks, Allen’s 
Nijara ‘may bring relief from rheumatic disorders. It has done so in hundreds 
of cases. Why not inyours? If you suffer from Rheumatism, Arthritis, Neuritis, 
Sinus trouble, Sciatica, Gout or Lumbago, we suggest that you try Allen’s Nijara. 
* * * And Nijara is rich in health-giving vitamins and minerals. Nijara can 
also be used as a concentrated food tablet to give you the balanced diet so neces- 
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sary in wartime. Try Nijara for Arthritis, Sinus trouble, Sciatica, Gout or 


Lumbago. Or you can use Allen’s Nijara as a concentrated vitamin mineral 
tablet. 

NEW FOOD PRODUCT FOR RHEUMATISM. Soothing Pain Relief. Now 
* * * gmazing relief from rheumatism, arthritis, neuritis and sinus trouble 
with ALLENS NIJARA—a dietary concentrate. * * * Try this amazing 
remedy and be convinced. 

ALLEN’S NIJARA has given amazing pain relief from RHEUMATISM, 
ARTHRITIS, NEURITIS, SCIATICA, GOUT, LUMBAGO AND SINUS 
TROUBLE. 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning, not specifically set 
out herein, the respondent represents and has represented, directly and 
by implication, that said preparation, used as directed, is a cure or 
remedy and constitutes a competent and effective treatment for rheu- 
matism, arthritis, neuritis, sciatica, gout, lumbago, and sinus trouble 
and will provide relief from the pains accompanying such conditions ; 
and that said preparation is rich in health-giving vitamins and min- 
erals and is a vitamin-mineral concentrate. 

Par. 5. The foregoing representations are false, misleading, and 
deceptive. In truth and in fact, the use of respondent’s preparation 
designated “Allen’s Nijara” has no therapeutic value in the treatment 
of rheumatism, arthritis, neuritis, sciatica, gout, lumbago, or sinus 
trouble and will not relieve pains accompanying such conditions. Said 
preparation is not rich in vitamins or minerals and is not properly 
characterized as a vitamin-mineral concentrate. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading advertising, disseminated as aforesaid, has the capacity and 
tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false and misleading representations are true, and to induce the pur- 
chasing public to purchase substantial quantities of said preparation 
as a result of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
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respondent, in which answer respondent admits ali the material alle- 
gations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to said facts; and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That Allen Products Co., Inc., a corporation, and its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
or distribution of its preparation designated as “Allen’s Nijara” or 
any other preparation of substantially similar composition or pos- 
sessing substantially similar properties, under whatever name or names 
sold, do forthwith cease and desist from, directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents directly or by implication : 

(a) That “Allen’s Nijara” or any other of respondent’s prepara- 
tions of substantially similar composition or possessing substantially 
similar properties, under whatever name or names sold, have any 
therapeutic value in the treatment of rheumatism, arthritis, neuritis, 
sciatica, gout, lumbago, or sinus trouble or that said preparation will 
provide relief from the pains accompanying such conditions. 

(6) That “Allen’s Nijara” or any other of respondent’s prepara- 
tions of substantially similar composition or possessing substantially 
similar properties, under whatever name or names sold, are rich in 
vitamins or minerals or are vitamin-mineral concentrates. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of “Allen’s Nijara,” or any other 
of respondent’s preparations as described in this order, in commerce 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof and the respective subdivisions thereof. 

[tis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Davis absent on official business and not partici- 
pating. Commissioner Freer not participating. 
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CHARLES OF THE RITZ DISTRIBUTORS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5293. Complaint, Mar. 10, 1945—Decision, Mar. 21, 1946 


Where a corporation engaged in the interstate sale and distribution of a cosmetic 
preparation designated ‘Charles of the Ritz Throat Cream”; through adver- 
tisements in newspapers and periodicals, and circulars, leaflets, and other 
advertising material— 

Falsely represented that said preparation would keep the throat smooth, firm, 
and young looking; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce its purchase thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Jesse D. Kash for the Commission. 
Mock & Blum, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Charles of the Ritz 
Distributors Corp., a corporation hereinafter referred to as respond- 
ent, has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrapu 1. Respondent Charles of the Ritz Distributors Corp., 
is a corporation organized, existing, and doing business under the laws 
of the State of New York, with its office and principal place of business 
at 9 University Place, New York, N. Y. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the sale and distribution of a cosmetic preparation desig- 
nated Charles of the Ritz Throat Cream. Said respondent causes said 
cosmetic preparation, when sold, to be transported from the State of 
New York to purchasers thereof located in various other States of the 
United States and in the District of Columbia, and maintains, and at 
all times mentioned herein has maintained, a course of trade in said 
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preparation in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertising concerning 
said preparation by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated, and is now 
disseminating, and has caused, and is now causing, the dissemination 
of false advertisements by various means for the purpose of inducing, 
and which are likely to induce directly or indirectly, the purchase 
of said preparation in commerce as commerce is defined in the said 
Federal Trade Commission Act. Among the typical of the false, mis- 
leading, and deceptive statements and representations contained in 
said advertisements disseminated and caused to be disseminated as 
herein set forth by the United States mails, by advertisements in- 
serted in newspapers and periodicals and by means of circulars, leaflets, 
and other advertising material are the following: 

Fashion designers forecast low necklines. Keep your throat smooth, firm 


and young-looking with CHARLHES of the RITZ Throat Cream—rich in lubri- 
cating oils and ingredients. Well worth the few minutes daily care. 


The new necklines demand a smooth, firm throat. Throat cream is a specialized 
plend of oils prepared for lubrication and proper massage of neck and throat. 
Make your throat a proud setting for fashion’s favorite necklines. 

Par. 4. Through the use of the forgoing statements and represen- 
tations, and others of the same import not specifically set out herein, 
respondent represents that the preparation Charles of the Ritz Throat 
Cream will keep the throat smooth, firm and young-looking. 

Par. 5. The foregoing statements and representations are false and 
deceptive. In truth and in fact, respondent’s said preparation will 
not keep the throat smooth, firm, and young-looking. 

Par. 6. The use by the respondent of the aforesaid false, misleading 
and deceptive statements and representations has had, and now has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said preparation. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 10, 1945, issued and there- 
after served its complaint in this proceeding upon respondent, Charles 
of The Ritz Distributors Corp., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After respondent filed its answer in this 
proceeding, a stipulation was entered into whereby it was stipulated 
and agreed that a statement of facts signed and executed by counsel for 
respondent and Richard P. Whiteley, assistant chief counsel for the 
Federal Trade Commission, subject to the approval of the Commis- 
sion, may be taken as the facts in this proceeding and in lieu of testi- 
mony in support of the charges stated in the complaint or in opposition 
thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission on said complaint, answer, and stipulation, 
said stipulation having been approved, accepted, and filed; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Par. 1. Respondent, Charles of the Ritz Distributors Corp, is a 
corporation organized, existing, and doing business under the laws of 
the State of New York, with its office and principal place of business 
at 9 University Place, New York, N. Y. 

Par. 2. Respondent is now, and for several years last past has 
been, engaged in the sale and distribution of a cosmetic preparation 
designated “Charles of the Ritz Throat Cream.” Said respondent 
causes said cosmetic preparation, when sold, to be transported from 
the State of New York to purchasers thereof located in various other 
States of the United States and in the District of Columbia, and main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said preparation in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
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and is now causing the dissemination of, false advertisements con- 
cerning its said preparation by means of the United States mails and 
by various other means in commerce, as “commerce” 1s defined in the 
Federal Trade Commission Act; and respondent has also dissem1- 
nated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning its said prepa- 
ration by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said prepara- 
tion in commerce, as “commerce” is defined in the said Federal Trade 
Commission Act. Among and typical of the false, misleading, and 
deceptive statements and representations contained in said false ad- 
vertisements disseminated and caused to be disseminated, as herein 
set forth, by the United States mails, by advertisements inserted in 
newspapers and periodicals, and by means of circulars, leaflets, and 
other advertising material are the following: 

Fashion designers forecast low necklines. Keep your throat smooth, firm 
and young-looking with CHARLES of the RITZ Throat Cream—rich in lubri- 
cating oils and ingredients. Well worth the few minutes daily care. 

* * * * * * * 

The new necklines demand a smooth, firm throat. Throat cream is a special- 
ized blend of oils prepared for lubrication and proper massage of neck and 
throat. Make your throat a proud setting for fashion’s favorite necklines. 

Far. 4. By means of the foregoing statements and representations, 
and others of similar import not specifically set out herem, respondent 
represents that the preparation “Charles of the Ritz Throat Cream” 
will keep the throat smooth, firm, and young looking. In truth and 
in fact, however, the use of respondent’s said preparation will not 
keep the throat smooth, firm, or young looking. 

Par. 5. The use by respondent of the aforesaid false, misleading, 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase said preparation. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. a 
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ORDER TO CEASE AND DESIST 


This matter having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, and 
a stipulation as to the facts entered into between the respondent and 
Richard P. Whiteley, assistant chief counsel for the Commission, 
which provides, among other things, that without further evidence 
or other intervening procedure the Commission may issue and serve 
upon the respondent findings as to the facts and conclusion based 
thereon, and an order disposing of the proceeding, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondent, Charles of the Ritz Distributors 
Corp., a corporation, its officers, representatives, agents, and employ- 
ees, directly or through any corporate or other device, in connection 
with the offering for sale, sale, or distribution of Charles of the Ritz 
Throat Cream, or any product of substantially similar composition 
or possessing substantially similar properties, whether sold under 
the same name or under any other name, do forthwith cease and desist 
from directly or indirectly: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference, that the use of 
Charles of the Ritz Throat Cream will cause the throat of the user to 
remain smooth, firm, or young looking. 

2. Disseminating, or causing to be disseminated, by any means, 
for the purpose of inducing, or which is likely to induce, directly 
or indirectly, the purchase of Charles of the Ritz Throat Cream in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, any advertisement which contains any of the representations 
prohibited in paragraph 1 above. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 


108 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 42 ¥.T. C. 


In THE MATTER OF 
JIM S. PORTER, TRADING AS J. T. JARRELL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 4547. Complaint, Sept. 16, 1942 *—Decision, Mar. 25, 1946 

Where an individual engaged, (1) as a broker in the sale of food products, 
particularly canned fish, fruits, and vegetables, and, (2) in the interstate 
purchase and gale of such products for his own account— 

Received and accepted from sellers, brokerage fees or allowances, or discounts 
in lieu thereof, on many of said purchases for his own account by pur- 
chases from sellers at prices lower than those accorded by the sellers to 
others; by obtaining such commodities at lower prices which reflected all 
or part of the brokerage fees currently paid by the sellers to brokers for 
the sale of such commodities in sellers’ behalf; by making deductions in 
lieu of brokerage from the invoices of certain sellers; and by receiving 
from certain sellers rebate checks representing the customary brokerage 
fees of the latter: 

Held, That such receipt and acceptance by said individual of brokerage fees 
or commissions, or allowances and discounts in lieu thereof, upon purchases 
of food products for his own account, under the circumstances set forth, 
was violative of subsection (c) of Section 2 of the Clayton Act, as amended. 


Mr. Edward 8, Ragsdale for the Commission. 
Owens, Ehrman & McHoney, of Little Rock, Ark., and Mr. William 
P. Smith, of Washington, D. C., for respondent. 


SupPLEMENTAL COMPLAINT 


The Federal Trade Commission, having reason to believe that the 
respondent named in the caption hereof and hereinafter more par- 
ticularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of subsection (c) of section 2 
of the Clayton Act (U. S. C. title 15, sec. 13) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues a sup- 
plemental complaint, stating its charges with respect thereto as 
follows: 

Paracrapy 1. Respondent Jim S. Porter is an individual trading 
and doing business as the J. T. Jarrell Co. with his principal office 
and place of business located at No. 7 Commercial Warehouse 
Ruilding, Little Rock, Ark. 

J. T. Jarrell Co., subsequent to the issuance of the original com- 
plaint herein, was a corporation organized and existing under and 
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by virtue of the laws of the State of Arkansas with its principal office 
and place of business located at No. 7 Commercial Warehouse 
Building, Little Rock, Ark. 

On July 31, 1941, J. T. Jarrell, as a corporation, was dissolved and 
its vice president and principal stockholder, Jim S. Porter, continued 
to operate the business of J. T. Jarrell Co. in the same manner and 
form as when J. T. Jarrell Co. was a corporation. 

Par. 2. Respondent, Jim S. Porter, trading as the J. T. Jarrell 
Co., is now engaged in the business of acting as a broker in the sale 
of food products, particularly canned fish, fruits, and vegetables. 

Respondent is also engaged in the business of buying and selling, 
for his own account, food products, particularly canned fish, fruits, 
and vegetables. The purchases which respondent has been making 
for his own account have been made in his own name, trading as the 
J. T. Jarrell Co. 

Respondent causes the products which he purchases for his own 
account to be shipped and transported to him from the various places 
of business of those sellers from whom respondent purchases said 
products, many of such sellers being located and doing business in 
States other than the State of Arkansas. 

Par. 3. In the course and conduct of his business of buying food 
products for his own account in commerce, as aforesaid, the re- 
spondent has been and is now receiving and accepting from various 
sellers brokerage fees or allowances or discounts in lieu thereof on 
many of said purchases for his own account. In so doing, respondent, 
Jim S. Porter, trading as J. T. Jarrell Co., has continued practices 
which were formerly employed by the J. T. Jarrell Co., a corpora- 
tion, as alleged in the original complaint herein, and subsequently 
dissolved. 

The respondent receives such brokerage fees, discounts and allow- 
ances in lieu thereof in various ways, among which are the following 
four specified ways: 

1. By purchasing canned foodstuffs, dried fruits, canned fish, and 
other miscellaneous merchandise from sellers at prices lower than the 
same sellers sell such commodities of like grade and quality to other 
purchasers. 

2. By various methods obtaining such commodities at prices that are 
lower than the prices at which such commodities of like grade and 
quality are sold by such sellers to other purchasers by an amount which 
reflects all or part of the brokerage fees currently paid by said sellers 
to brokers for the selling of such commodities in behalf of such sellers. 
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3. By making deductions in lieu of brokerage from the invoices of 
certain sellers when paying such invoices. 

4, By receiving from certain sellers rebate checks representing the 
customary brokerage fees of such sellers. 

As illustrative of the practices pursued by the respondent in re-. 
ceiving and accepting allowances and discounts in lieu of brokerage 
upon his own purchases of foodstuffs are the following: 

1. Respondent purchases salmon for his own account from Griffith- 
Durney Co. of Seattle, Wash. On such purchases he receives and ac- 
cepts an allowance of 3 percent off the invoice price. The 3 percent al- 
lowance granted to the respondent by Griffith-Durney Co. is paid in the 
form of a check within a 30-day period after the shipment of the com- 
modity. 

9, The respondent purchases dried fruits from Guggenheime & Co. 
of San Francisco, Calif., for his own account and receives from this 
seller an allowance or discount in lieu of brokerage in the amount of 
21% percent which amount 1s deducted by the respondent from the in- 
voice price when remitting for dried fruits purchased from Guggen- 
heimer & Co. for his own account. 

3. The respondent purchases canned fish from Fred B. Neuhoff Co. 
of Los Angeles, Calif., on a net price basis, which price basis reflects an 
allowance or discount in lieu of brokerage. 

4, The respondent purchases its requirements of beans from the 
Midwest Bean Co. of Denver, Colo., on a net price basis, which price 
basis reflects an allowance or discount in lieu of brokerage. 

Par. 4. The foregoing acts of the respondent constitute a violation 
of subsection (c) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman Act approved June 19, 1936. 


Report, FrnpiNcs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C., sec. 18), the Federal Trade Commission, on Septem- 
ber 16, 1942, issued, and thereafter served, its complaint in this pro- 
ceeding upon the respondent, Jim S. Porter, an individual trading as 
J. 1.3 arrell Co., charging him with the violation of subsection (c) 
of section 2 of said Clayton Act as amended. Subsequently, the 
respondent filed an answer admitting all of the material allegations 
of fact set forth in the complaint but denying that the acts and prac- 
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tices described in the complaint constitute a violation of said act, 
as amended. In his answer respondent waived all intervening pro- 
cedure, including hearings as to the facts, the trial examiner’s report, 
the filing of briefs, and oral argument. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
complaint and answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Jim S. Porter, is an individual trad- 
ing and doing business as J. T. Jarrell Co., with his principal office 
and place of business located at 7 Commercial Warehouse Building, 
Little Rock, Ark. Respondent is engaged in the business of acting 
as a broker in the sale of food products, particularly canned fish, 
fruits, and vegetables. Respondent is also engaged in the business 
of buying and selling such food products for his own account. 

Par. 2. Respondent causes the products which he purchases for 
his own account to be shipped and transported to him from the 
various places of business of sellers of such products, many of which 
sellers have their places of business in States of the United States 
other than the State of Arkansas. 

Par. 3. In the course and conduct of his business of buying food 
products for his own account in commerce, as aforesaid, the respond- 
ent has been and is now receiving and accepting from various sellers 
brokerage fees or allowances or discounts in leu thereof on many 
of said purchases. The respondent receives such brokerage fees or 
discounts and allowances in lieu thereof in various ways, among which 
are the following: 

1. By purchasing canned foodstuffs, dried fruits, canned fish, and 
other miscellaneous merchandise from sellers at prices lower than 
the same sellers sell such commodities of like grade and quality to 
other purchasers. . 

2. By various methods obtaining such commodities at prices that 
are lower than the prices at which such commodities of like grade 
and quality are sold by such sellers to other purchasers by an amount 
which reflects all or part of the brokerage fees currently paid by said 
sellers to brokers for the selling of such commodities in behalf of 
such sellers. 

3. By making deductions in lieu of brokerage from the invoices of 
certain sellers when paying such invoices. 
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4. By receiving from certain sellers rebate checks representing the 
customary brokerage fees of such sellers. 

As illustrative of the practices pursued by the respondent in re- 
ceiving and accepting allowances and discounts in lieu of brokerage 
upon his own purchases of foodstuffs are the following: 

1. Respondent, purchases salmon for his own account from a seller 
in Seattle, Wash. On such purchases he receives and accepts an 
allowance of 3 percent off the invoice price. The 3 percent allow- 
ance granted to the respondent by such seller 1s paid in the form of 
a check within a 30-day period after the shipment of the commodity. 

2. Respondent purchases dried fruits from a seller in San Fran- 
cisco, Calif., for his own account and receives from this seller an allow- 
ance or discount in lieu of brokerage in the amount of 24% percent, 
which amount is deducted by the respondent from the invoice price 
when remitting for such purchases. 

3. The respondent purchases canned fish from a seller in Los 
Angeles, Calif., on a net price basis, which price basis reflects an 
allowance or discount in lieu of brokerage. 

4. The respondent purchases beans from a seller in Denver, Colo., 
on a net price basis, which price basis reflects an allowance or discount 
in lieu of brokerage. 


CONCLUSION 


The receipt and acceptance by respondent of brokerage fees or 
commissions, or allowances and discounts in lieu thereof, upon pur- 
chases of food products for his own account, as herein found, is 
violative of subsection (c) of section 2 of the aforesaid Clayton 
Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all of the material 
allegations of fact set forth in the complaint and waives all inter- 
vening procedure, and the Commission having made its findings as to 
the facts and its conclusion that the respondent has violated the pro- 
visions of subsection (c) of section 2 of the act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes.” approved October 15, 1914 
(the Clayton Act), as amended by the Robinson-Patman Act, ap- 
proved June 19, 1986 (15 U. S. C., sec. 18). 
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It is ordered, That respondent, Jim S. Porter, individually and 
trading as J. T. Jarrell Co., or trading under any other name, and 
his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the purchase of food 
products in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller any- 
thing of value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, upon purchases made for re- 
spondent’s own account. 

It is further ordered, That the respondent shall, within 60 ante 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MatTrTer OF 


GUS B. SHELTON, TRADING AS G. B. SHELTON BROKER- 
AGE COMPANY, AND THE AMERICAN AGRICULTURAL 
CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 4585. Complaint, Sept. 8, 1941—Decision, Mar. 28, 1946 


Where an individual engaged in the wholesale grocery business, buying and selling 
for his own account groceries, sugar, flour, feeds, and crystal phosphate, and 
also engaged in acting as broker in the sale of sugar and crystal phosphate— 

Received and accepted from a corporation, engaged in the interstate sale and 
distribution of latter, a 5-percent cash deduction and price allowances of 50 
to 75 cents per hundredweight of crystal phosphate in lieu of brokerage, upon 
such purchases for his own account; and 

Where said corporation, engaged as aforesaid— 

Made and granted to said individual said deductions and allowances in lieu of 
brokerage upon such purchases: 

Held, That the receiving and accepting of such deductions and price allowances 
by said indiviual, and the paying and granting thereof by said corporation, 
constituted violations of the provisions of subsection (ce) of section 2 of the 
Clayton Act, as amended. 


Mr. Edward 8S. Ragsdale for the Commission. 
Fowler & Berry, of Danville, Va., for Gus B. Shelton. 
Sullivan & Cromwell, of New York City, for American Agricuitural 
Chemical Co. 
CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C., title 15, sec. 13) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint stating its charges with respect thereto as follows: 

Paracrapi 1. Respondent Gus B. Shelton is an individual doing 
business under the name and style of G. B. Shelton Brokerage Co., a 
sole proprietorship, with his principal office and place of business lo- 
cated at 220 Lynn Street, Danville, Va. This respondent is engaged 
in the wholesale grocery business, buying and selling for his own 
account groceries, sugar, flour, feeds, and crystal phosphate, and he 
is also engaged in the business of, and acting as, broker in the sale of 
sugar and crystal phosphate. Respondent buys said commodities in the 


G. B. SHELTON BROKERAGE CO. ET AL. 115 
114 Findings 


various States of the United States, causing said commodities to be 
shipped and transported from sellers located in States of the United 
States other than the State of Virginia to his place of business in the 
State of Virginia. 

Par. 2. Respondent the American Agricultural Chemical Co. is a 
corporation organized and existing under the laws of the State of 
Delaware with its principal office and place of business located at 50 
Church Street, New York, N. Y. This respondent has been and is 
engaged in the business of selling and distributing crystal phosphate 
in commerce between and among the various States of the United 
States, causing said commodity to be shipped and transported from 
places of business in the States of New York and North Carolina to 
purchasers thereof located in the various States of the United States. 

Par. 3. In the course and conduct of his business as aforesaid since 
June 19, 1936, respondent Gus B. Shelton, trading as G. B. Shelton 
Brokerage Co., has been and is making purchases of crystal phosphate 
in commerce from respondent the American Agricultural Chemical Co., 
for his own account, and in the course of said purchases, respondent 
Gus B. Shelton, trading as G. B. Shelton Brokerage Co., has been and 
is now receiving and accepting from respondent the American Agri- 
cultural Chemical Co., and the American Agricultural Chemical Co. 
has been and now is making and granting to respondent Gus B. 
Shelton, trading as G. B. Shelton Brokerage Co., a 5-percent cash de- 
duction, and price allowances of 50 to 75 cents per hundredweight of 
crystal phosphate, in leu of brokerage upon said purchases in 
commerce. 

Par. 4. The payment and granting of cash deductions of 5 percent 
and price allowances of 50 to 75 cents per hundredweight of crystal 
phosphate in lieu of brokerage by respondent the American Agricul- 
tural Chemical Co. upon sales of chemical phosphate by it to respondent 
Gus B. Shelton, trading as G. B. Shelton Brokerage Co., and the re- 
ceipt and acceptance by respondent Gus B. Shelton, trading as G. B. 
Shelton Brokerage Co., of a 5-percent cash deduction and price allow- 
ances of 50 to 75 cents per hundredweight of crystal phosphate, upon 
his own purchases in the manner and form hereinabove set forth, is in 
violation of the provisions of subsection (c) of section 2 of the act 
described in the preamble hereof. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
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as amended by the Robinson-Patman Act, approved June 19, 1986 - 
(U.S. C., title 15, sec. 13) , the Federal Trade Commission on September 
8, 1941, issued and thereafter served its complaint in this proceeding 
upon the respondents named in the caption hereof, charging them with 
violations of the provisions of subsection (c) of section 2 of said act, 
as amended. After the issuance of said complaint and the filing of 
respondents’ answers, the Commission, by orders entered herein, 
granted respondents’ requests for permission to withdraw said an- 
swers and to substitute therefor answers admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing as to said facts. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and substitute answers, and the Com- 
mission, having duly considered the same and being now fully advised 
in the premises, makes this its findings as to the facts and its con- 
clusion drawn therefrom. ' 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Gus B. Shelton is an individual doing 
business under the name and style of G. B. Shelton Brokerage Co., a 
sole proprietorship, with his principal office and place of business 
located at 220 Lynn Street, Danville, Va. This respondent is engaged 
in the wholesale grocery business, buying and selling for his own 
account, groceries, sugar, flour, feeds, and crystal phosphate, and he is 
also engaged in the business of and acts as broker in the sale of sugar 
and crystal phosphate. Respondent buys said commodities in the 
various States of the United States, causing said commodities to be 
shipped and transported from sellers located in States of the United 
States other than the State of Virginia to his place of business in the 
State of Virginia. 

Par. 2. Respondent the American Agricultural Chemical Co. is a 
corporation organized and existing under the laws of the State of 
Delaware, with its principal office and place of business located at 50 
Church Street, New York, N. Y. This respondent has been and is 
engaged in the business of selling and distributing crystal phosphate 
in commerce between and among the various States of the United 
States, causing said commodity to be shipped and transported from 
places of business in the States of New York and North Carolina to 
purchasers thereof located in the various States of the United States. 

Par. 3. In the course and conduct of his business as aforesaid, since 
June 19, 1936, respondent Gus B. Shelton has been and is making 
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purchases of crystal phosphate in commerce from respondent the 
American Agricultural Chemical Co., for his own account, and in the 
course of said purchases, respondent Shelton has been and is receiving 
and accepting from respondent Chemical Company, and respondent 
Chemical Company has been and is making and granting to respondent 
Shelton, in lieu of brokerage upon said purchases, a 5 percent cash 
deduction, and price allowances of 50 to 75 cents per hundredweight of 
crystal phosphate. 


CONCLUSION 


The making and granting of the aforesaid deduction and price 
allowances by respondent the American Agricultural Chemical Co., 
and the receipt and acceptance by respondent Gus B. Shelton of such 
deduction and price allowances, as herein set forth, constitute viola- 
tions of the provisions of subsection (c) of section 2 of the Clayton 
Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answers of the 
respondents, in which answers respondents admit all the material alle- 
gations of fact in the complaint and waive all intervening procedure 
and further hearing as to said facts; and the Commission having made 
its findings as to the facts and conclusion that the respondents have 
violated the provisions of subsection (c) of section 2 of an act of Con- 
gress entitled “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by an act of Congress approved 
June 19, 1936 (the Robinson-Patman Act; U.S. C. title 15, sec. 13). 

It is ordered, That respondent Gus B. Shelton, individually and 
trading as G. B. Shelton Brokerage Co., or trading under any other 
name, and his respresentatives, agents, and employees, directly or 
through any corporate or other device, in connection with the pur- 
chase of crystal phosphate in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, do forthwith cease and desist from : 

Receiving or accepting, directly or indirectly, from respondent the 
American Agricultural Chemical Co., or any other seller, anything of 
value as brokerage, or any commission, compensation, allowance, or 
discount in lieu of brokerage, upon purchases made for his own account. 

It is further ordered, That respondent the American Agricultural 
Chemical Co., a corporation, and its officers, respresentatives, agents, 
and employees, directly or through any corporate or other device, in 
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connection with the sale and distribution of crystal phosphate in 
commerce, as “commerce” is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: 

Paying or granting, directly or indirectly, anything of value as 
brokerage, or any. commission, compensation, allowance, or discount 
in lieu of brokerage, to respondent Gus B. Shelton, or any other pur- 
chaser, upon purchases made for the purchaser’s own account. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. 
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WASHINGTON FISH & OYSTER COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5228. Complaint, Oct. 3, 1944—Decision, Mar. 25, 1946 


Where a corporation engaged in the packing and in the interstate sale and dis- 
tribution of fresh and frozen fish, salt and smoked fish, canned salmon, and 
other sea food products, (1) through intermediaries who acted as its agents © 
and to whom it paid commissions or brokerage fees for such services, and 
(2) by selling directly to a single large buyer which purchased in its own 
name and for its own account, and which, contrary to a broker, shopped the 
market, took title, warehoused the product, etc., and invoiced products sold 

_ at prices and terms fixed by it, masking such buying operations under the 
fictionalized designation of “broker,” “merchandise broker,” or “primary 
distributor” for the sole purpose of coloring the name and method of its 
operations in order to collect commissions or brokerage fees from said 
corporation and others— 

Paid or granted, directly or indirectly, commissions or brokerage, or other com- 
pensation, allowances, or discounts in lieu thereof, to said direct buyer, on 
latter’s said purchases in its own name and for its own account : 

Held, That such paying and granting by said corporation directly or indirectly, 
of commissions or brokerage, or other compensation, allowances, or discounts 
in lieu thereof, to such buyers of its food products who purchased in their 
own names and for their own accounts for resale, were in violation of sub- 
section (c) of section 2 of the Clayton Act, as amended. 


My. Edward S. Ragsdale for the Commission. 
Mr. William P. Smith, of Washington, D. C., and Hvans, McLaren & 
Lane, of Seattle, Wash., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C., title 15, sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracrapn 1. Respondent Washington Fish & Oyster Co., Inc., isa 
corporation, organized and existing under the laws of the State of 
Washington, with its principal office and place of business located at 
Pier 4, Seattle, Wash. 

Par. 2. Respondent Washington Fish & Oyster Co., Inc., is now 
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engaged and for many years prior heretg has engaged in the business 
of packing, buying, selling, and distributing fresh and frozen fish, 
salt and smoked fish, canned salmon, and other sea food products (all 
of which are hereinafter called sea food products) in its own name 
and for its own account. 

The respondent sells and distributes its sea food products by two 
separate and distinct methods. The first and principal method is by 
utilizing intermediaries who act as respondent’s agents in negotiating 
the sale of its sea food products, at respondent’s prices, and on re- 
spondent’s terms, and for which services such intermediaries are paid 
commissions or brokerage fees. The second method is by selling its 
sea food products directly to a single large buyer, W. M. Meador & 
Co., to whom respondent pays, directly or indirectly, commissions 
or brokerage fees on such purchases of sea food products purchased 
by it in its own name and for its own account. 

Par. 3. The respondent in the course and conduct of its said busi- 
ness, since June 19, 1936, has sold and distributed a substantial portion 
of its sea food products directly to said W. M. Meador & Co., which is 
located in Mobile, Ala., a State other than the State in which the 
respondent is located; and as a result of said sales and the respondent’s 
instructions, such sea food products have been shipped and trans- 
ported across State lines by respondent to said buyer. 

Par. 4. The respondent, since June 19, 1936, in connection with the 
interstate sale and distribution of sea food products has been and is 
now paying or granting or has paid or granted, directly or indirectly, 
commissions, brokerage, or other compensation or allowances or dis- 
counts in lieu thereof to W. M. Meador & Co., who purchased said sea 
food products in its own name and for its own account. 

Par. 5. While said W. M. Meador & Co. designates itself a “broker,” 
it is not a broker in fact. Contrary to the manner in which a broker 
operates, said company purchases and resells for its own account, 
taking title to and assuming all risks incident to ownership. Said 
company pays the price of the products purchased from respondent 
as a condition precedent to delivery of the goods by the carrier to 
it. If products shipped by respondent to it are lost or damaged in 
transit, it files claims with the carrier and collects damages from the 
carrier for its own account. Upon receipt of the products from 
respondent, said company warehouses them in its own warehouse 
or in public warehouses, and insures the products in its own name 
against loss or damage. Subsequently said company has pledged 
warehouse receipts and insurance contracts covering these products 
as security for loans from banks. When such products are sold by 
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said company they are sold at prices, terms, and conditions of sale 
determined by said company and are invoiced in the name of said 
company, which assumes full and complete credit risks. 

Said company masks these buying operations under the fictionalized 
designation of “broker,” “merchandise broker,” or “primary distribu- 
tor,” for the sole purpose of coloring the name and method of its 
operations in order to collect commissions or brokerage fees from 
respondent and from others. Said company shops the market and 
purchases products from several sellers, including respondent, and 
purchases where it is able to secure the most favorable prices and 
terms including the payment of commissions and brokerage fees. 
Said company is itself the respondent in a proceeding alleging these 
facts, docket 4928. 

Par. 6. The acts and practices of the respondent in promoting 
sales of sea-food products by paying to W. M. Meador & Co., directly 
or indirectly, commissions, brokerage or other compensation and 
allowances or discounts in lieu thereof, as set forth above, are in 
violation of subsection (c) of section 2 of the Clayton Act, as amended. 


Report, Frxpines as To THE Facts, anp OrpER 


Pursuant to the provisions of an act of Congress entitled, “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 
(Robinson-Patman Act), and by virtue of the authority vested in 
the Federal Trade Commission by the aforesaid act, the Federal 
Trade Commission on October 3, 1944, issued and subsequently 
served its complaint in this proceeding upon the respondent, Wash- 
ington Fish & Oyster Co., Inc., a corporation, charging it with the 
violation of subsection (c) of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, the respondent with- 
drew said answer and filed in lieu thereof an answer admitting all the 
material allegations of fact set forth in said complaint and waiving 
intervening procedure and further hearing as to said facts. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon said complaint and substitute answer filed by the 
respondent; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Washington Fish & Oyster Co., Inc., 
is a corporation, organized and existing under the laws of the State 
of Washington, with its principal office and place of business located 
at Pier 4, Seattle, Wash. 

Par. 2. The respondent is now, and for many years prior hereto 
has been, engaged in the business of packing, and in the sale and 
distribution of, fresh and frozen fish, salt and smoked. fish, canned 
salmon, and other sea-food products, all of which are hereinafter re- 
ferred to as “food products.” 

The respondent sells and distributes its sea-food products by two 
separate and distinct methods. The first and principal method is by 
utilizing intermediaries who act as respondent’s agents in negotiating 
the sale of its sea-food products at respondent’s prices and on re- 
spondent’s terms, for which services such intermediaries are paid 
commissions or brokerage fees. The second method is by selling its 
sea-food products directly to a single large buyer, W. M. Meador & 
Co., to whom respondent pays, directly or indirectly, commissions or 
brokerage fees on such purchases of sea-food products purchased by 
it in its own name and for its own account. 

Par. 3. The respondent, in the course and conduct of its said busi- 
ness, since June 19, 1936, has sold and distributed a substantial por- 
tion of its sea-food products directly to said W. M. Meador & Co., 
which is located in Mobile, Ala., a State other than the State in which 
the respondent is located ; and, as a result of said sales and the respond- 
ent’s instructions, such sea-food products have been shipped and trans- 
ported across State lines by respondent to said buyer. 

Par. 4. The respondent, since June 19, 1936, in connection with the 
interstate sale and distribution of sea-food products has been, and is 
now, paying or granting, or has paid or granted, directly or indirectly, 
commissions or brokerage, or other compensation, allowances, or dis- 
counts in lieu thereof, to W. M. Meador & Co., who purchased said 
sea-food products in its own name and for its own account. 

Par. 5. While said W. M. Meador & Co. designates itself a “broker,” 
it is not a broker in fact. Contrary to the manner in which a broker 
operates, said company purchases and resells for its own account, 
taking title to and assuming all risks incident to ownership. If prod- 
ucts shipped by respondent to it are lost or damaged in transit, it 
files claims with the carrier and collects damages from the carrier for 
its own account. Upon receipt of the products from respondent, said 
company warehouses them in its own warehouse or in public ware- 
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houses, and insures the products in its own name against loss or 
damage. Subsequently, said company has pledged warehouse receipts 
and insurance contracts covering these products as security for loans 
from banks. When such products are sold by said company they 
are sold at prices, terms, and conditions of sale determined by said 
company and are invoiced in the name of said company, which as- 
sumes full and complete credit risks. 

Said company masks these buying operations under the fictionalized 
designation of “broker,” “merchandise broker,” or “primary distrib- 
utor,” for the sole purpose of coloring the name and method of its 
operations in order to collect commissions or brokerage fees from 
respondent and from others. Said company shops the market and 
purchases products from several sellers, including respondent, and 
purchases where it is able to secure the most favorable prices and 
terms, including the payment of commissions and brokerage fees. 


CONCLUSION 


The paying and granting by the respondent, directly or indirectly, 
of commissions or brokerage, or other compensation, allowances, or 
discounts in lieu thereof, to buyers of its food products who purchase 
such food products in their own names and for their own accounts for 
resale, as hereinabove found, are in violation of subsection (c) of 
section 2 of the Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answer 
of the respondent, which substitute answer admits all the material 
allegations of fact set forth in said complaint and waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of subsection (c) 
of section 2 of the act of Congress entitled, “An act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act). 

It is ordered, That the respondent, Washington Fish & Oyster Co., 
Inc., a corporation, and its officers, agents, representatives, and em- 
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ployees, directly or through any corporate or other device in connection 
with the sale and distribution of canned salmon, fresh and frozen 
fish, salt and smoked fish, and other sea-food products in commerce 
as “commerce” is defined in the aforesaid Clayton Act, do forthwith 
cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


: C. C. WADDILL CO., INC. 125 
Complaint 


a In THe Marrer oF 


C. C. WADDILL COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT.,15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5270. Complaint, Jan. 30, 1945—Decision, Mar. 25, 1946 


Where a corporation engaged, (1) as a broker of food products and, (2) asa 
direct buyer from various packers, processors, canners, and other sellers” 
located in other States, of canned fish products, canned fruits and vegetables, 
and other commodities, and which operated two large warehouses in which 
it stored, and from which it thereafter sold, substantial quantities of such 
food products, and which, in connection with such direct purchases was a 
trader for profit, shopping the market, taking title, assuming risks, etc., 
and invoicing products sold to its customers for its own account and at its 
own prices and terms and reaping a profit or sustaining a loss, as the case 
might be— 

Received and accepted, in connection with the purchase of said food products 
for its own account as a direct buyer, commissions and brokerage, or com- 
pensation, allowances, and discounts in lieu thereof, through permitted de- 
duction, customarily, from the invoice price of the foods products purchased 
by it, of an amount equal to, or approximately equal to, the commissions 
or brokerage fees paid by sellers concerned to their brokers: 

Held, That such receipt and acceptance by said corporations, directly or indi- 
rectly, of commissions or brokerage, or compensation, allowances, or dis- 
counts in lieu thereof, from sellers of food products on purebases made for 
its own account, were in violation of subsection (c) of section 2 of the 
Clayton Act, as amended. 


Mr. Edward 8S. Ragsdale for the Commission. 
Mr. William P. Smith, of Washington, D. C., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracraru 1. Respondent C. C. Waddill Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Virginia with its principal office and place of business located at 
991 East Water Street, Norfolk, Va. Respondent since June 19, 1936, 
has been and is now engaged in business as a broker, and as a direct 
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buyer of food products. The respondent as a direct buyer of food 
products has engaged in the business of buying and selling canned fish 
products, canned fruits and vegetables, and other commodities (all of 
which are hereinafter designated as food products) for its own ac- 
count for resale. The respondent operates two large warehouses in 
Norfolk in which it stores and from which it thereafter sells sub- 
stantial quantities of such food products. 

' Par. 2. In the course and conduct of its said business since June 
19, 1936, respondent has bought in its own name and for its own ac- 
count for resale food products from various packers, processors, can- 
ners, and other sellers, who are located in States other than the State 
in which respondent is located, and as a result of respondent’s pur- 
chases and its instructions such food products are shipped and trans- 
ported by the respective sellers thereof across State lines to the 
respondent. 

Par. 8. The respondent operates its business by the use of two sep- 
arate and distinct methods, namely, (1) as “brokers” of food products 
and (2) as “direct buyers” of food products. 

First. Respondent’s business as “brokers” of food products may be 
described as follows: Respondent in such capacity acts as sales agent 
which negotiates the sale of food products for and on account of seller- 
principals, and respondent’s only compensation is a commission or 
brokerage fee paid by such seller-principals. 

The respondent solicits and obtains orders for such food products 
at the respective seller-principals’ prices and on such seller-principals’ 
terms of sale. The respondent as a food broker transmits purchase 
orders to its several seller-principals who thereafter invoice and ship 
such food products to the customer. 

The respondent as brokers of food products has no financial interest 
in the food products it sells. Its only financial interest is the commis- 
sion or brokerage fee it receives and accepts from the seller-principal 
for making the sale. Such commissions or brokerage fees are custom- 
arily based on a percentage of the invoice sales price of the food 
products sold. 

The respondent in this capacity is a broker and not a trader for 
profit. The respondent does not take title to, or have any financial 
interest in, the food products sold and neither makes a profit nor suf- 
fers any loss on the transaction.. This phase of respondent’s business 
is not challenged by the complaint. 

Second. Respondent’s business as a “direct buyer” of food products 
may be described as follows: The respondent transmits its own pur- 
chase orders for food products directly to the various interstate sellers 
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from whom it buys. Such sellers invoice and ship such food products 
directly to respondent. The respondent receives and accepts, directly 
or indirectly, from the respective sellers from whom it buys commis- 
sions or brokerage fees. Such commissions or brokerage fees are cus- 
tomarily paid to the respondent by various sellers by permitting the 
respondent to deduct from the invoice price of the food products pur- 
chased an amount which is equal to, or approximately equal to, the 
commissions or brokerage fees such sellers pay their brokers. 

The respondent in connection with such purchases is a direct buyer 
and as such is a trader for profit, purchasing and reselling such food 
products in its own name and for its own account and at its own prices 
and on its own terms, taking title to such food products and assuming 
all the risk incident to ownership. 

The respondent before purchasing shops the market, purchasing 
where it is able to secure the most favorable prices and terms, including 
the payment of commissions or brokerage fees. 

The respondent pays the price of the food products purchased from 
such sellers as a condition precedent to the delivery of such food prod- 
ucts by the carrier to it. If such food products shipped to the respond- 
ent by such seller are lost or damaged in transit, the respondent files 
claim with the carrier and collects damages from the carrier in its own 
name and for its own account. 

The respondent enters into formal contracts with its sellers or with 
some of its sellers whereby respondent contracts to buy, and the sellers 
contract to sell, definite quantities of certain food products at a stated 
price. Many of such contracts require the seller to deliver to the re- 
spondent such food products over an extended period of time at a 
stated price. 

The respondent upon receipt of such food products from its various 
sellers warehouses such products in its own warehouses and insures the 
food products at its own expense and in its own name and for its own 
account against contingent loss or damage. Subsequently respondent 
pledges warehouse receipts and insurance contracts covering the prod- 
ucts it has warehoused and insured as security for loans from banks. 

The respondent in its annual tax returns sets out the. value of the 
food products it has purchased for a stated year, and the amount of 
profit it has received on the sale of such products or the losses it has sus- 
tained on such sales. On the basis of repondent’s declaration, repond- 
ent’s taxes are assessed and paid. 

When respondent sells such food products, it invoices the products 
to its customers in its own name and for its own account and at prices 
and on terms it determines. The respondent assumes full and complete 
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credit risk on such transactions, reaping a profit or sustaining a loss 
thereon, as the case may be. 

Par. 4. The receipt and acceptance, since June 19, 1936, by respond- 
ent C. C. Waddill Co., Inc., of commissions, brokerage or other com- 
pensation, or discounts in lieu thereof, as set forth under method two 
in paragraph 8 hereof, and such acts and practices as hereinabove set 
forth are in violation of the provisions of subsection (c) of section 2 of 
the Clayton Act, as amended. 


Revort, Finpincs as To tHe Facrs, AND OrvER 


Pursuant to the provisions of an act of Congress entitled, “An 
act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(Clayton Act), as amended by an act of Congress approved June 19, 
1936 (Robinson-Patman Act), and by virtue of the authority vested 
in the Federal Trade Commission by the aforesaid act, the Federal 
Trade Commission, on January 30, 1945, issued and subsequently 
served its complaint in this proceeding upon the respondent, C. C. 
Waddill Co., Inc., a corporation, charging it with the violation of 
subsection (c) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, the respondent withdrew 
said answer and filed in lieu thereof an answer, admitting all the 
material allegations of fact set forth in said complaint and waiving 
intervening procedure and further hearing as to said facts. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon said complaint and substitute answer filed by the 
respondent; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, C. C. Waddill Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Virginia, with its principal office and place of business located at 
221 Kast Water Street, Norfolk, Va. Respondent since June 19, 1936, 
has been, and is now, erigaged in business as a broker and as a direct 
buyer of food products. The respondent as a direct buyer of food 
products has engaged in the business of buying and selling canned 
fish products, canned fruits and vegetables, and other commodities 
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(all of which are hereinafter designated as “food products”), for its 
own account for resale, which are purchased from various packers, 
processors, canners, and other sellers who are located in States other 
than the State in which respondent is located, and, as a result of 
respondent’s purchases and its instructions, such food products are 
shipped and transported by the respective sellers thereof across State 
lines to the respondent. The respondent operates two large ware- 
houses in Norfolk in which it stores, and from which it thereafter 
sells, substantial quantities of such food products. 

Par. 2. In the course and conduct of its said business and in con- 
nection with the purchase of food products in interstate commerce 
for its own account as a direct buyer, the respondent since June 19, 
1936, has received and accepted commissions and brokerage, or com- 
pensation, allowances, and discounts in lieu thereof. 

The respondent when purchasing for its own account transmits its 
own purchase orders for food products directly to the various inter- 
state sellers from whom it buys. Such sellers invoice and ship such 
food products directly to respondent. The respondent receives and 
accepts, directly or indirectly, from the respective sellers from whom 
it buys, commissions or brokerage fees. Such commissions or broker- 
age fees are customarily paid to the respondent by various sellers by 
permitting the respondent to deduct from the invoice price of the food 
products purchased an amount which is equal to, or approximately 
equal to, the commissions or brokerage fees such sellers pay their 
brokers. . 

The respondent in connection with such purchases is a direct buyer 
and as such is a trader for profit, purchasing and reselling such food 
products in its own name and for its own account and at its own prices 
and on its own terms, taking title to such food products and assuming 
all the risk incident to ownership. If such food products shipped to 
the respondent by such seller are lost or damaged in transit, the 
respondent files claim with the carrier and collects damages from the 
carrier in its own name and for its own account. 

The respondent, before purchasing, shops the market, purchasing 
where it is able to secure the most favorable prices and terms, includ- 
ing the payment of commissions or brokerage fees. 

The respondent enters into formal contracts with its sellers or with 
some of its sellers whereby respondent contracts to buy, and the sellers 
contract to sell, definite quantities of certain food products at a stated 
price. Many of such contracts require the seller to deliver to the 
respondent such food products over an extended period of time at a 
stated price. 
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The respondent, upon receipt of such food products from its various 
sellers, warehouses such products in its own warehouses and insures 
the food products at its own expense and in its own name and for its 
own account against contingent loss or damage and pledges warehouse 
receipts and insurance contracts covering the products it has ware- 
housed and insured as security for loans from banks. 

The respondent in its annual tax returns sets out the value of the 
food products it has purchased for a stated year, and the amount of 
profit it has received on the sale of such products or the losses it has 
sustained on such sales. On the basis of respondent’s declaration, 
respondent’s taxes are assessed and paid. 

When respondent sells such food products, it invoices the products 
to its cutomers in its own name and for its own account and at prices 
and on terms it determines. The respondent assumes full and com- 
plete credit risk on such transactions, reaping a profit or sustaining 
a loss thereon as the case may be. 


CONCLUSION 


The receipt and acceptance by the respondent, directly or indirectly, 
of commissions or brokerage, or compensation, allowances, or dis- 
counts in lieu thereof, from sellers of food products on purchases made 
for its own account, as herein found, are in violation of subsection (c) 
of section 2 of the Clayton Act as amended. 

a 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answer of 
the respondent, which substitute answer admits all the material al- 
legations of fact set forth in said complaint and waives all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of subsection (c) of section 2 
of the act of Congress entitled, “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes.” 
approved October 15, 1914 (the Clayton Act), as amended by an act 
of Congress approved June 19, 1936 (Robinson-Patman Act). 

I hi as ordered, That the respondent, C. C. Waddill Co., Inc., a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device in connection with the 
purchase of canned fish products, canned fruits and vegetables, and 
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other commodities in commerce us “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from : 

Receiving or accepting from any seller, directly or indirectly, any 
thing of value as a commission or brokerage, or any compensation, 
allowance, or discount in: lieu thereof, on or in connection with pur- 
chases made for respondent’s own account. 

It is further ordered, That the respondent shall, within 60 days Mise 
service upon it of this order, file with the Olam ert a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


PHILLIPS SALES COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5273. Complaint, Feb. 3, 1945—Decision, Mar. 25, 1946 


Where a corporation engaged in the interstate sale and distribution of canned 
vegetables, canned meats, and other food products, (1) through intermedi- 
aries or food brokers, who acted as its agents in negotiating the sale of its 
products at its prices and on its terms, and were paid commissions or bro- 
kerage fees therefor, and (2) by direct sale to buyers in their own names 
and for their own accounts— 

Transmitted, paid, and delivered, directly or jndirectly, to two partners pur- 
chasing for their own account for resale, commissions or brokerage fees, or 
other compensation, allowances, or discounts in lieu thereof, in substantial 
amounts; and 

Where said partners, engaged in the purchase of food products for resale in their 
own name and for their own account— 

Received and accepted from the aforesaid corporation and others commissions 
or brokerage fees or other compensation, allowances, or discounts in lieu 
thereof as aforesaid, upon such purchases: 

Held, That such paying and granting by aforesaid corporate seller, and such 
receiving by said partners, of commissions or brokerage or other compensa- 
tion, allowances, or discounts in lieu thereof upon such purchases made for 
buyers’ own account, for resale, as above set forth, were in violation of sub- 
section (c) of section 2 of the Clayton Act as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Weinberg & Green, of Baltimore, Md., for Phillips Sales Co., Inc. 
Mr. William P. Smith, of Washington, D. C., for Max E. Guthman 
and Aaron Guthman. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (c) of sec- 
tion 2 of the Clayton Act (U.S. C. title 15, sec. 18) as amended by 
the Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrapu 1. Respondent Phillips Sales Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Maryland, with its principal office and place of business located at 
33 Race Street, Cambridge, Md. The respondent Phillips Sales Co., 
Inc., since June 19, 1936, has been and is now engaged in the business 
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of selling and distributing canned vegetables, canned meats, and other 
food products (all of which are hereinafter designated as “food com- 
modities”) in its own name and for its own account. This respondent 
is hereinafter designated as the “respondent seller.” 

Par. 2. The respondent seller sells and distributes its food com- 
modities by two separate and distinct methods. The first and princi- 
pal method is by utilizing intermediaries or food brokers who act as 
respondent seller’s agents in negotiating the sale of respondent seller’s 
food commodities at respondent seller’s prices and on respondent 
seller’s terms, and for which service to the respondent seller such inter- 
mediaries or food brokers are paid commissions or brokerage fees. 
The second method utilized by the respondent seller is by the direct 
sale of substantial quantities of its food commodities directly to buyers, 
representative of whom is Haas-Guthman Co., to whom respondent 
seller pays, directly or indirectly, commissions or brokerage fees on 
such buyer’s purchases of respondent seller’s food commodities which 
are purchased by said buyers in their own name and for their own 
account. 

Par. 3. Respondents Max E. Guthman and Aaron Guthman are 
copartners, doing business under the name and style of Haas-Guthman 
Co., which firm is located at 601 West Hull Street, Savannah, Ga. 
The respondents Max E. Guthman and Aaron Guthman are herein- 
after referred to as “respondent buyer.” The respondent buyer since 
June 19, 1936, has been and is now engaged principally in the business 
of buying food commodities for resale and selling such commodities 
in its own name and for its own account. 

The respondent buyer in some instances, but to a lesser degree, 
also acts as an intermediary or broker for certain sellers of food 
commodities for whom respondent buyer negotiates the sale of such 
sellers’ products at such sellers’ prices and such sellers’ terms. 

Par. 4. Respondent buyer in the course and conduct of its said 
business since June 19, 1936, has purchased a substantial portion of 
its food commodities from Phillips Sales Co., Inc., which firm is 
located in a State other than the State in which respondent buyer is 
located, and as a result of respondent buyer’s orders and instructions 
such food commodities have been shipped and transported across State 
lines by respondent seller to said respondent buyer. The respondent 
buyer’s purchases from the respondent seller since June 19, 1936, 
are representative of the respondent buyer’s purchases of food com- 
modities from numerous other interstate sellers, upon which purchases 
respondent buyer has also received commissions or brokerage fees. 

Par. 5. Respondent seller, Phillips Sales Co., Inc., since June 19, 
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1936, in connection with the sale of its food commodities in interstate 
commerce to respondent buyer, Haas-Guthman Co., for its own account 
for resale as hereinbefore set forth, has transmitted, paid, and deliv- 
ered, and does transmit, pay, and deliver, directly or indirectly, to said 
respondent buyer for its own account commissions, brokerage fees, 
or other compensation or allowances in lieu thereof in substantial 
amounts, and respondent buyer, Haas-Guthman Co., since June 19, 
1936, has received and accepted and is now receiving and accepting 
commissions, brokerage fees, and other compensation or allowances 
in leu thereof in eso with said respondent buyer’s interstate 
purchases of food commodities from respondent seller and from other 
interstate sellers from whom respondent buyer purchases and has 
purchased food commodities in its own name and for its own account 
for resale. 

Par. 6. The foregoing acts of respondent seller, Phillips Sales Co., 
Inc., in granting or paying commissions or brokerage fees on its sales 
of food commodities to respondent buyer, Haas-Guthman Co., and the 
foregoing acts of respondent buyer, Haas-Guthman Co., in receiving 
or accepting commissions or brokerage fees on its purchases of food 
commodities from respondent seller, Phillips Sales Co., Inc., and from 
other interstate sellers are in violation of subsection (c) of section 
2 of the Clayton Act as amended. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
ies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act, the Federal Trade 
Commission on February 8, 1945, issued and subsequently served its 
complaint in this Bioccedine upon the respondents, Phillips Sales Co., 
Inc., a corporation, and Max E. Guthman and Aaron Guthman, co- 
ee doing business as Haas-Guthman Co., charging them me 
the violation of subsection (c) of section 2 a the Clayton Act as 
amended by the Robinson-Patman Act. After the issuance of said 
complaint and the filing of respondents’ answers thereto, the respond- 
ents withdrew said answers and filed in lieu thereof answers admitting 
all the material allegations of fact set forth in said complaint and 
waiving intervening procedure and further hearing as to said facts. 
Thereafter, this proceeding regularly came on for final hearing before 
the Corumiesion upon said complaint and substitute answers filles by 
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the respondents; and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Phillips Sales Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Maryland, with its principal office and place of business located at 33 
Race Street, Cambridge, Md. The respondent Phillips Sales Co., 
Inc., since June 19, 1936, has been, and is now, engaged in the business 
of selling and distributing canned vegetables, canned meats, and other 
food products (all of which are hereinafter designated as “food com- 
modities”) in its own name and for its own account. This respondent 
is hereinafter designated as the “respondent seller.” 

Par. 2. Respondents Max E. Guthman and Aaron Guthman are co- 
partners, doing business under the name and style of Haas-Guthman 
Co., which firm is located at 601 West Hull Street, Savannah,Ga. The 
respondents Max E. Guthman and Aaron Guthman are hereinafter 
referred to as “respondent buyer.” ‘The respondent buyer, since June 
19, 1936, has been, and is now, engaged principally in the business of 
buying food commodities for resale and selling such commodities in 
its own name and for its own account. 

Par. 3. Respondent seller, Phillips Sales Co., Inc., sells and dis- 
tributes its food commodities by two separate and distinct methods. 
The first and principal method is by utilizing intermediaries or food 
brokers who act as respondent seller’s agents in negotiating the sale 
of respondent seller’s food commodities at respondent seller’s prices 
and on respondent seller’s terms, for which service to the respondent 
seller such intermediaries or food brokers are paid commission or 
brokerage fees. 

The second method utilized by the respondent seller is by the direct 
sale of substantial quantities of its food commodities directly to buyers 
(representative of whom is Hass-Guthman Co.) to whom respondent 
seller pays, directly or indirectly, commissions or brokerage fees on 
such buyers’ purchases of respondent seller’s food commodities which 
are purchased by said buyers in their own names and for their own 


accounts. 
Par. 4. Respondent buyer, Max E. Guthman and Aaron Guthman, 
copartners doing business as Hass-Guthman Co., in the course and 
conduct of its said business since June 19, 1936, has purchased a sub- 
701631—48—vol. 42 —12 
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stantial portion of its food commodities from Phillips Sales Co., 
Inc., which firm is located in a State other than the State in which 
respondent buyer is located, and, as a result of respondent buyer’s 
orders and instructions, such food commodities have been shipped and 
transported across State lines by respondent seller to said respondent 
buyer. The respondent buyer’s purchases from the respondent seller 
since June 19, 1936, are representative of the respondent buyer’s pur- 
chase of food commodities from numerous other interstate sellers, 
upon which purchases respondent buyer has also received commissions 
or brokerage fees. 

Par. 5. Respondent seller, Phillips Sales Co., Inc., since June 19, _ 
1936, in connection with the sale of its food commodities in interstate 
commerce to respondent buyer, Hass-Guthman Co., for its own account 
for resale, as hereinbefore set forth, has transmitted, paid, and de- 
livered, directly or indirectly, to said respondent buyer for its own 
account, commissions or brokerage fees, or other compensation, allow- 
ances, or discounts in lieu thereof, in substantial amounts; and re- 
spondent buyer, Haas-Guthman Co., since June 19, 1936, has received 
and accepted commissions or brokerage fees, or other compensation, 
allowances, or discounts in lieu thereof, in connection with said re- 
spondent buyer’s interstate purchases of food commodities from 
respondent seller and from other interstate sellers from whom respond- 
ent buyer has purchased food commodities in its own name and for 
its own account for resale. 


CON CLUSION 


The paying and granting by the respondent Phillips Sales Co., Inc., 
a corporation, directly or indirectly, of commissions or brokerage, or 
compensation, allowances, or discounts in lieu thereof, to buyers of 
its food commodities who purchase such food commodities in their 
own names and for their own accounts for resale and the receiving 
and accepting by the respondents Max E. Guthman and Aaron Guth- 
man, trading as Haas-Guthman Co., directly or indirectly, of com- 
pissions or brokerage, or compensation, allowances, or discounts in 
lieu thereof, on purchases made for their own account, as herein found, 
are in violation of subsection (c) of section 2 of the Clayton Act as 
amended. 


ORDER TO CEASE AND DESIST 
This proceeding having been heard by the Federal Trade Com- 


mission upon the complaint of the Commission and substitute answers 
of the respondents, which substitute answers admit all the material 
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allegations of fact set forth in said complaint and waive all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of subsection (c) 
of section 2 of the act of Congress entitled, “An act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by an act of one od June 19, 1936 uae 
Patman Act). 

It is ordered, That the respondent Phillips Sales Co., Inc., a cor- 
poration, and its officers, representatives, agents, and een di- 
rectly or through any corporate or other device in connection with the 
sale and distribution of canned vegetables, canned meats, and other 
food products in commerce as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondents Max E. Guthman and 
Aaron Guthman, individuals, trading as Haas-Guthman Co. or trad- 
ing under any other name, and their respective agents, representatives, 
and employees, directly or through any corporate or other device in 
connection with the purchase of canned vegetables, canned meats, and 
other food products in commerce as “commerce” is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from: 

Receiving or accepting from any seller, directly or indirectly, any- 
thing of value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, on or in connection with pur- 
chases made for respondents’ own. account. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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- CARL RUBENSTEIN ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5279. Complaint, Feb. 12, 1945—Decision, Mar. 25, 1946 


Where two partners, two corporations, and a third individual, an official and 
large stockholder thereof, with offices and places of business in common and 
a community of interest, engaged in the packing and interstate sale and dis- 
tribution, under their own brand names and also under brands of their 
buyers, of canned salmon, canned tuna, canned mackerel, and other canned 
sea food products, (1) through legitimate intermediaries who acted as their 
agents and were paid commissions and brokerage fees for so doing; and 
also, (2) direct to large buyers, who might be either so-called “buying brok- 
ers” or chain stores, large wholesalers, and members of buying groups, who 
purchased in their own names and for their own accounts for resale at prices 
and terms dictated by them, and who, contrary to brokers, were traders 
for prefit, shopping the market, taking title, assuming risks, filing claims, 
warehousing, etc, and making a profit or suffering a loss, as the case 
might be— ; 

Paid or granted to such direct buyers, directly or indirectly, commissions, broker- 
age, or other compensation, or allowances or discounts in lieu thereof, on 
such purchases, by means of permitting deduction from invoice price of 
amount equal or approximately equal to commissions or brokerage fees paid 
by them to their brokers, or by selling such buyers at a net price reflecting 
the same: 

Held, That such paying and granting, directly or indirectly, of commissions, brok- 
erage, or other compensation, and allowances or discounts in lieu thereof, 
to buyers purchasing in their own names and for their own accounts for 
resale, under the circumstances set forth, were in violation of subsection (c) 
of section # of the Clayton Act, as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Medley & Haugland, of Seattle, Wash., for respondents. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are violating the provisions of subsection (c) of section 2 
of the Clayton Act (U. S. C. title 15, sec. 13) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 

Paracraru 1. Respondent Carl Rubenstein, an individual residing 
in the city of Seattle, State of Washington, is a partner with his son, 
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Samuel Rubenstein, in a firm which operates under the trade name of 
“Carl Rubenstein.” The individual respondent Carl Rubenstein and 
the firm of “Carl Rubenstein” have their principal offices and place 
of business at 3001 Smith Tower Building, Seattle, Wash. 

Respondent Carl Rubenstein is a partnership composed of the indi- 
vidual respondent Carl Rubenstein and his son, Samuel Rubenstein. 
The partnership does business under the registered trade name of 
“Carl Rubenstein” (although this partnership is sometimes and for 
some purposes known as Rubenstein & Rubenstein). 

Respondent Whitney & Co. is a corporation organized and existing 
under and by virtue of the laws of the. State of Washington, with its 
principal office and place of business located at 3001 Smith Tower 
Building, Seattle, Wash. 

Samuel Rubenstein, the son of the individual respondent Carl 
Rubenstein, is an official of the hereinafter named respondents Whit- 
ney & Co. and Puget Sound & Alaska Trading Co., Inc., and is a large 
stockholder in each of said companies. Samuel Rubenstein is in the 
United States Army and, prior to his departure for the Army several 
years ago, executed and delivered to his father, Carl Rubenstein, a 
general power of attorney whereby the respondent Carl Rubenstein 
as an individual was empowered to act for and did act in behalf of 
said Samuel Rubenstein in connection with the business conducted as 
“Carl Rubenstein,” partnership, Whitney & Co. and Puget Sound & 
Alaska Trading Co., Inc. 

The officials of the respondent Whitney & Co. on July 7, 1941, or- 
ganized Puget Sound & Alaska Trading Co., Inc., for the specific 
purpose of conducting certain of the business of Whitney & Co. 
which the officers of Whitney & Co. did not believe should be conducted 
under Whitney & Co.’s name. This business can best be described 
as the sale of sea-food products directly to large buyers at net prices 
which reflected brokerage. 

Respondent Puget Sound & Alaska Trading Co., Inc., is a corpora- 
tion organized and existing under and by virture of the laws of the 
State of Washington with its principal office and place of business 
located at 3001 Smith Tower Building, Seattle, Wash. Respondent 
Puget Sound & Alaska Trading Co., Inc., is owned by and is a sub- 
sidiary of Whitney & Co. 

Respondent James R. O’Brien is an individual residing in the city 
of Seattle, State of Washington, and has his office and principal 
place of business located at 3001 Smith Tower Building, Seattle, Wash. 
Said respondent James R. O’Brien is also an official and a large stock- 
holder in Whitney & Co. and Puget Sound & Alaska Trading Co., Inc. 
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Par. 2. Respondents Carl Rubenstein, individually, and Carl 
Rubenstein (the partnership), together with James R. O’Brien, in- 
dividually and as an official of Whitney & Co. and Puget Sound & 
Alaska Trading Co., Inc., together with Whitney & Co., a corpora- 
tion, and Puget Sound & Alaska Trading Co., Inc., a corporation, all 
occupy jointly and severally a suite of offices located at 3001 Smith 
Tower Building, Seattle, Wash., which offices are the principal offices 
and place of business of each of the respective respondents. 

Par. 3. Each of the respondents since June 19, 1936, has been 
and is now engaged in the business of buying, selling, and distributing 
canned salmon, canned tuna, canned mackerel, and other canned sea- 
food products (all of which are hereinafter designated as sea-food 
products) for their own account for resale. 

The respondents since June 19, 1936, in the course and conduct of 
their said businesses, have sold and distributed a substantial portion 
of their sea-food products directly and through brokers, to buyers 
located in States other than the State in which the respondents are 
located and as a result of said sales and the respondents’ instructions, 
such sea-food products are shipped and transported across State lines 
to such buyers so located. 

Par. 4. All sea-food products sold by respondents bear a label 
upon which appears a brand, trade-mark, or trade name. Such labels 
are attached to such sea-food products to identify and distinguish them 
as the products of the persons owning the brands from the products 
of competitors. 

A brand, trade-mark, or trade name may be defined as a symbol 
of business good will. Good will is an attitude in people which causes 
them to continue to patronize a certain place or person or to purchase 
a definite commodity. Upon the brand used depends to whom the 
good will created by the product accrues. Thus, when respondents 
sell goods which bear their own brand, the good will acrues to them; 
whereas, when they sell goods bearing the brand of another, the 
good will accrues not to the respondents but to the person who owns 
the brand. That such is the purpose and effect of the use of brands 
is well known in the industry. 

The respondents’ sea-food products are sold and distributed under 
two distinct brand classifications, namely, (1) sellers’ brands and 
(2) distributors’ brands. 

A seller’s brand may be defined as a brand, owned and controlled 
by the original seller, and as referred to herein designated brands 
owned and utilized by respondents in the promotion and sale of its 
products, which brand identifies the particular products for which 
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respondents assume the responsibility all the way through the chan- 
nels of distribution to the consumer, and whatever good will is estab- 
lished thereby accrues to respondents. Respondents determine the 
sales and price policies with reference to such sea-food products. 
Among the brands so used by respondents are: 

Bestred, Farbest, Blue Bird, Best Yet, Red Rambler, Sprite, Whit- 
ney’s Best, Whitworth, Golden Shore, Sea Run, Northern Gem, North 
View. 

Distributors’ brands may be defined as brands owned and controlled 
by other than the original sellers and as referred to herein designate 
brands utilized by distributors other than the respondents which 
identify the sea-food products with the particular distributor and 
permit such distributors to promote the sale of those sea-food products 
independently of respondents; and distributors rather than respond- 
ents assume the responsibility all the way through the channels of 
distribution to the consumer, and whatever good will is established 
accrues to the distributors and not to the respondents. Distributors 
and not respondents determine the sales and price policies with refer- 
ence to such sea-food products. 

Par. 5. Respondents sell and distribute sea-food products by two 
separate and distinct methods. 

First. The first method is by selling to buyers through brokers 
of sea-food products. 

A broker of sea-food products may be defined as a sales agent who 
negotiates the sale of sea-food products for and on account of the 
seller as principal and whose compensation is a commission or broker- 
age fee paid by the seller. A broker of sea-food products does not 
buy sea-food products from his principal and sell such products for 
his own account. 

Such brokers act as respondents’ sales agents, soliciting and obtain- 
ing orders for respondents’ sea-food products at respondents’ prices 
and on respondents’ terms. Such brokers transmit such purchase 
orders to respondents who thereafter invoice and ship the sea-food 
products to the customers. The respondents pay such brokers for 
their service in negotiating and making such sales for respondents’ 
account, commissions or brokerage fees, “which are customarily based 
on a percehiage of the invoice sales prices of the sea-food product 
sold. 

The sea-food products so sold by brokers always bear the brand 
or label of the respondents or of the buyers to whom respondents sell. 
Therefore, none of the good will established by the products accrues 
to the brokers. Such brokers are not traders for profit and do not 
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take title to or have any financial interest in the product sold, and 
neither make a profit nor suffer a loss on the transaction. 

Second. The second method is by the sale of sea-food products by 
the respondents direct to buyers. All such buyers referred to herein 
are “direct buyers.” In transactions between respondents and such 
buyers, respondents do not use brokers. 

There are in fact two separate and distinct classifications of direct 
buyers. One class is known as “buying brokers” (who designate them- 
selves as brokers but who are not in fact brokers). The other class 
of direct buyers consists, among others, of chain stores, large whole- 
salers, and members of buying groups. 

The sea-food products sold by respondents to such direct buyers 
principally bear brands or labels owned by such buyers, and as to 
such sea-food products, all the good will established by the products 
accrues to such direct buyers. j 

Respondents also sell to other direct buyers (some of whom also 
incorrectly designate themselves as “brokers”) who purchase re- 
spondents’ sea-food products exclusively under respondents’ brands 
or labels in their own respective names and for their own accounts 
for resale. 

Respondents pay such buyers of their sea-food products, directly 
or indirectly (regardless of whether such sea-food products are pur- 
chased under respondents’ labels or distributors’ labels), commis- 
sions or brokerage fees, or allowances or discounts in lieu thereof on 
such purchases. 

Such direct buyers transmit their own purchase orders for sea-food 
products directly to the respondents. The respondents thereafter 
invoice and ship such sea-food products directly to such buyers from 
whom respondents collect the purchase price of the merchandise. 
The respondents, among their several methods of sales, pay such 
buyers commissions or brokerage fees on such purchases by deduct- 
ing or allowing from the invoice price of the sea-food products pur- 
chased an amount which is equal or approximately equal to the com- 
missions or brokerage fees paid by the respondents to their brokers 
(as illustrated in method one), or by selling to such buyers at a net 
price which reflects brokerage. 

Contrary to the manner in which brokers operate (as described in 
method one, above), such buyers are traders for profit purchasing 
and reselling such sea-food products in their own names and for 
their own accounts, taking title to the sea-food products and assuming 
all risk incident to ownership. 

Such resales are not made at the prices, and on the terms indicated 
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by respondents, but at the prices and on the terms determined by 
the buyer who makes a profit or suffers a loss thereon, as the case 
may be. 

Said direct buyers shop the market and purchase sea-food products 
from several sellers, including respondents, and purchase where they 
are able to secure the most favorable prices and terms, including the 
payment of commissions and brokerage fees. 

Said buyers pay the price of the sea-food products purchased from 
respondents as a condition precedent to delivery of such sea-food 
products by the carrier to them. If the sea-food products shipped 
by respondents to the buyers are lost or damaged in transit, such 
buyers file claim with the carrier and collect damages from the carrier 
for their own accounts. 

Such buyers, upon receipt of such sea-food products from respond- 
ents, warehouse them in their own warehouses or in public ware- 
houses and insure the products at their own expense and in their 
own names and for their own accounts against contingent loss or 
damage. Subsequently, said buyers pledge warehouse receipts and 
insurance contracts covering these products they have purchased as 
security for loans from banks. 

Par. 6. The respondents, since June 19, 1936, in connection with 
the interstate sale of their sea-food products by the second method 
set forth in paragraph 5, have paid or granted and are now paying 
or granting, directly and indirectly, commissions, brokerage, or other 
compensation, or discounts in lieu thereof, to buyers of their food 
products, and such acts and practices as set forth above are in violation 
of subsection (c) of section 2 of the Clayton Act as amended. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (Clayton Act), as 
amended by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act), and by virtue of the authority vested in the Federal 
Trade Commission by the aforesaid act, the Federal Trade Commission 
on February 12, 1945, issued and subsequently served its complaint in 
this proceeding upon the respondents, Carl Rubenstein, individually 
and acting as agent for and in behalf of his son, Samuel Rubenstein, 
Carl Rubenstein (partnership), Whitney & Co., a corporation, Puget 
Sound & Alaska Trading Co., Inc., a corporation, and James R. O’Brien, 
charging them with the violation of subsection (c) of section 2 of the 
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Clayton Act as amended by the Robinson-Patman Act. After the 
issuance of said complaint and the filing of respondents’ answer thereto, 
the respondents withdrew said answer and filed in leu thereof an 
answer admitting all the material allegations of fact set forth in said 
complaint and waiving intervening procedure and further hearing as 
to said facts. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon said complaint and substitute 
answer filed by the respondents; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Carl Rubenstein, an individual residing 
in the city of Seattle, State of Washington, is a partner with his son, 
Samuel Rubinstein, in a firm which operates under the trade name of 
“Carl Rubenstein.” The individual respondent Carl Rubenstein and 
the firm of “Carl Rubenstein” have their principal offices and place 
of business at 3001 Smith Tower Building, Seattle, Wash. 

‘Respondent Carl Rubenstein is a partnership composed of the in- 
dividual respondent Carl Rubenstein and his son, Samuel Rubenstein. 
The partnership does business under the registered trade name of 
“Carl Rubenstein” (although this partnership is sometimes and for 
some purposes known as “Rubenstein & Rubenstein”). 

Respondent Whitney & Co. is a corporation organized and existing 
under and by virtue of the laws of the State of Washington, with its 
principal office and place of business located at 3001 Smith Tower 
Building, Seattle, Wash. 

Samuel Rubenstein, the son of the individual respondent Carl Ru- 
benstein, is an official of the hereinafter named respondents Whitney & 
Co. and Puget Sound & Alaska Trading Co., Inc., and is a large stock- 
holder in each of said companies. Samuel Rubenstein is in the United 
States Army and, prior to his departure for the army several years 
ago, executed and delivered to his father, Carl Rubenstein, a general 
power of attorney whereby the respondent Carl Rubenstein as an in- 
dividual was empowered to act for, and did act in behalf of, said 
Samuel Rubenstein in connection with the business conducted as 
“Carl Rubenstein,” partnership, Whitney & Co., and Puget Sound & 
Alaska Trading Co., Inc. 

The officials of the respondent Whitney & Co. on July 7, 1941, or- 
ganized Puget Sound & Alaska Trading Co., Inc., for the specific 
purpose of conducting certain of the business of Whitney & Co. which 
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the officers of Whitney & Co. did not believe should be connected under 
Whitney & Co.’sname. This business can best be described as the sale 
of seafood products direct to large buyers at net prices which reflected 
brokerage. 

Respondent Puget Sound & Alaska Trading Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Washington, with its principal office and place of business 
located at 3001 Smith Tower Building, Seattle, Wash. Respondent 
Puget Sound & Alaska Trade Co., Inc., is owned by, and is a subsidiary 
of, Whitney & Co. | 

Respondent James R. O’Brien is an individual residing in the city 
of Seattle, State of Washington, and has his office and principal place 
of business located at 3001 Smith Tower Building, Seattle, Wash. 
Said respondent James R. O’Brien is also an official of, and a large 
stockholder in, Whitney & Co. and Puget Sound & Alaska Trading 
Co., Inc. 

Par. 2. Respondents, Carl Rubenstein, individually and as a copart- 
ner with Samuel Rubenstein trading as “Carl Rubenstein,” together 
with James R. O’Brien, individually and as an officer of Whitney & 
Co. and of Puget Sound & Alaska Trading Co., Inc., a corporation, 
together with Whitney & Co., a corporation, and Puget Sound & 
Alaska Trading Co., Inc., a corporation, all occupy jointly and sev- 
erally a suite of offices located at 3001 Smith Tower Building, Seattle, 
Wash., which offices are the principal offices and place of business of 
each of the respective respondents. 

- Par. 3. Each of the respondents, since June 19, 1936, has been en- 
gaged in the business of packing, and in the sale and distribution of, 
canned salmon, canned tuna, canned mackerel, and other canned sea- 
food products, all of which are hereinafter referred to as “food 
products.” 

Par. 4. Respondents cause said food products, when sold by them, 
to be transported from their aforesaid place of business in the State 
of Washington to purchasers thereof located in various other States 
of the United States. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said food products 
in commerce among and between the various States of the United 
States. 

Par. 5. Respondents sell said food products through legitimate inter- 
mediaries who act as their agents and to whom are paid commissions 
and brokerage fees for the services so rendered. In addition, the 
respondents also sell their food products to direct buyers, who may be 
either so-called “buying brokers” or chain stores, large wholesalers, 
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and members of buying groups. In so selling their food products the 
respondents use their own brand names, such as “Bestred,” “Farbest,” 
“Blue Bird,” “Best Yet,” “Red Rambler,” “Sprite,” “Whitney’s Best,” 
“Whitworth,” “Golden Shore,” “Sea Run,” “Northern Gem,” and 
“North View.” In addition, respondents also sell such food products 
under brands of their buyers, which brand names are different from 
those of the respondents’ brands and which identify the food products 
with the particular buyer or distributor. 

Par. 6. The respondents, since June 19, 1936, in connection with the 
sale of their food products in interstate commerce, have sold their 
food products under their own brands or under the brands of their 
buyers to direct buyers who purchase respondents’ food products in 
their own names and for their own accounts for resale. During the 
time mentioned herein respondents have paid or granted to such direct 
buyers, directly or indirectly, commissions, brokerage, or other com- 
pensation, or allowances or discounts in lieu thereof, on such purchases 
made in their own names and for their own accounts for resale. 

Such direct buyers transmit their own purchase orders for food 
products direct to respondents, who invoice and ship such food prod- 
ucts direct to such buyers and collect the purchase price from them. 
The respondents, among their several methods of sales, pay such buyers 
commissions or brokerage fees on such purchases by deducting or 
allowing from the invoice price of the food products purchased, an 
amount which is equal or approximately equal to the commissions or 
brokerage fees paid by respondents to their brokers or by selling such 
buyers at a net price which reflects brokerage. 

Contrary to the manner in which brokers operate, such buyers are 
traders for profit, purchasing and reselling such food products in 
their own names and for their own accounts, taking title to the food 
products and assuming all the risk incident to ownership. The resale 
of such merchandise is not made at prices and on terms dictated by 
respondents but at the prices and on the terms determined by the buyer, 
who makes a profit or suffers a loss thereon, as the case may be. Such 
direct buyers shop the market and purchase food products from several 
sellers, including respondents, and purchase where they are able to 
secure the most favorable prices and terms, including the payment of 
commissions and brokerage fees. If the food products shipped by the 
respondents to the buyers are lost or damaged in transit, such buyers 
file claim with the carrier and collect damage from such carrier for 
their own accounts. Such buyers, upon receipt of such food products 
from respondents, warehouse them in their own warehouses or in 
public warehouses and insure the products at their own expense and in ~ 
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their own names and for their own accounts against contingent loss or 
damage and pledge warehouse receipts and insurance contracts 
covering these products they have purchased as security for loans from 


banks. 
CONCLUSION 


The paying and granting by the respondents, directly or indirectly, 
of commissions, brokerage, or other compensation, and allowances or 
discounts in lieu thereof, to buyers of their food products who purchase 
such food products in their own names and for their own accounts for - 
resale, as hereinabove found, are in violation of subsection (c) of 
section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answer of 
the respondents, which substitute answer admits all the material al- 
legations of fact set forth in said complaint and waives all interven- 
ing procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of subsection (c) of section 2 
of the act of Congress entitled, “An act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an act 
of Congress approved June 19, 1936 (Robinson-Patman Act.) 

It is ordered, That the respondents, Whitney & Co., a corporation, 
and Puget Sound & Alaska Trading Co., Inc., a corporation, and their 
respective officers, and Carl Rubenstein, individually and as a co- 
partner trading as Carl Rubenstein, and James R. O’Brien, and their 
respective representatives, agents, and employees, directly or through 
any corporate or other device in connection with the sale and distribu- 
tion of canned salmon, canned tuna, canned mackerel, and other canned 
sea-food products in commerce as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allowance, 
or discount in lieu thereof, upon purchases made for such buyer’s own 
account. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


PAUL PANKEY & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5282. Complaint, Feb. 16, 1945—Decision, Mar. 25, 1946 


Where an individual engaged both as a broker, and as a direct buyer, of food 
products and, in latter capacity, in buying and selling from various packers, 
producers, canners, and other sellers located in other States, canned fish 
products, canned fruits, and vegetables and other commodities for his own 
account for resale, as a direct buyer and trader for profit, shopping the 
market, taking title, warehousing, assuming risks of ownership, filing claims, 
etc., and invoicing customers in his own hame and making a profit or sus- 
taining a loss, as case might be, on such buying and selling at his own prices 
and terms— 

Received and accepted, directly or indirectly on such purchases for his own ac- 
count from such sellers, commissions or brokerage fees customarily paid by 
them by permitted deduction by him from the invoice price of the food prod- 
ucts purchased, of an amount equal to, or approximately equal to, the com- 
missions or brokerage fees they paid their brokers: 

Held, That such receipt and acceptance by said individual of commissions or 
brokerage, or compensation, allowance, or discount in lieu thereof from sellers 
of food products on purchases made for his own account as above set forth, 
were in violation of subsection (c) of section 2 of the Clayton Act as 
amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. William P. Smith, of Washington, D. C., and Mr. Francis H. 
Hare, of Birmingham, Ala., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of subsection (c) of section 2 of the 
Clayton Act (U.S. C., title 15, sec. 13) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint, stat- 
ing its charges with respect thereto as follows: 

Paracrapn 1. Respondent Paul M. Pankey, is an individual, doing 
business as Paul Pankey & Co. with his principal office and place of 
business located at 2418 First Avenue, North, Birmingham, Ala. Re- 
spondent since June 19, 1936, has been and is now engaged in business as 
a broker of food products, and as a direct buyer of food products. The 
respondent as a direct buyer of food products has engaged in the busi- 


PAUL PANKEY & CO. 149 
148 Complaint 


ness of buying and selling canned fish products, canned fruits and veg- 
etables and other commodities (all of which are hereinafter designated 
as food products) for his own account for resale, The respondent 
operates warehouses in Birmingham, Ala., in which he stores and from 
which he thereafter sells substantial quantities of such food products. 

Par. 2. In the course and conduct of his said business since June 19, 
1936, respondent has bought in his own name and for his own account 
for resale food products from various packers, processors, canners, and 
other sellers, who are located in States other than the State in which 
respondent is located, and as a result of respondent’s purchases and his 
instructions, such food products are shipped and transported by the 
respective sellers thereof across State lines to the respondent. 

Par. 3. The respondent operates his business by the use of two sep- 
arate and distinct methods, namely, (1) as “broker” of food products, 
and (2) as “direct buyer” of food products. 

First. Respondent’s business as a “broker” of food products may be 
described as follows: Respondent in such capacity acts as sales agent 
which negotiates the sale of food products for and on account of seller- 
principals, and respondent’s only compensation is a commission or 
brokerage fee paid by such seller-principals. 

The respondent solicits and obtains orders for such food products 
at the respective seller-principals’ prices and on such seller-principals’ 
terms of sale. The respondent as a food broker transmits purchase or- 
ders to his several seller-principals who thereafter invoice and ship 
such food products to the customer. 

The respondent as broker of food products has no financial interest 
in the food products he sells. His only financial interest is the com- 
mission or brokerage fee he receives and accepts from the seller-prin- 
cipal for making the sale. Such commissions or brokerage fees are 
customarily based on a percentage of the invoice sales price of the 
food products sold. 

The respondent in this capacity is a broker and not a trader for 
profit. The respondent does not take title to, or have any financial 
interest in, the food products sold and neither makes a profit nor suf- 
fers any loss on the transaction. This phase of respondent’s business 
is not challenged by the complaint. 

Second. Respondent’s business as a “direct buyer” of food products 
may be described as follows: The respondent transmits his own 
purchase orders for food products directly to the various interstate 
sellers from whom he buys. Such sellers invoice and ship such food 
products directly to respondent. The respondent receives and ac- 
cepts, directly or indirectly, from the respective sellers from whom he 
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buys commissions or brokerage fees. Such commissions or brokerage 
fees are customarily paid to.the respondent by various sellers by per- 
mitting the respondent to deduct from the invoice price of the food 
products purchased an amount which is equal to, or approximately 
equal to, the commissions or brokerage fees such sellers pay their 
brokers. 

The respondent in connection with such purchases is a direct buyer 
and as such is a trader for profit, purchasing and reselling such food 
products in his own name and for his own account and at his own 
prices and on his own terms, taking title to such food products and 
assuming all the risk incident to ownership. 

The respondent before purchasing, shops the market, purchasing 
where he is able to secure the most favorable prices and terms, includ- 
ing the payment of commissions or brokerage fees. 

The respondent pays the price of the food products purchased from 
such sellers as a condition precedent to the delivery of such food 
products by the carrier to him. If such food products shipped to the 
respondent by such seller are lost or damaged in transit, the respond- 
ent files claim with the carrier and collects damages from the carrier 
in his own name and for his own account. 

The respondent enters into formal contracts with his sellers or with 
some of his sellers whereby respondent contracts to buy, and the sellers 
contract to sell, definite quantities of certain food products at a stated 
price. Many of such contracts require the seller to deliver to the 
respondent such food products over an extended period of time at a 
stated price. 

The respondent, upon receipt of such food products from his 
various sellers, warehouses such products in his own warehouses and 
insures the food products at his own expense and in his own name 
and for his own account against contingent loss or damage. Sub- 
sequently respondent pledges warehouse receipts and insurance con- 
tracts covering the products he has warehoused and insured as security 
for loans from banks. 

The respondent in his annual tax returns sets out the value of the 
food products he has purchased for a stated year, and the amount of 
profit he has received on the sale of such products or the losses he has 
sustained on such sales. On the basis of respondent’s declaration, re- 
spondent’s taxes are assessed and paid. 

When respondent sells such food products, he invoices the products 
to his customers in his own name and for his own account and at 
prices and on terms he determines. The respondent assumes full and 
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complete credit risk on such transactions, reaping a profit or sustain- 
ing a loss thereon, as the case may be. 

Par. 4. The receipt and acceptance, since June 19, 1936, by respond- 
ent Paul M. Pankey, an individual doing business as Paul Pankey & 
Co., of commissions, brokerage, or other compensation; or discounts in 
lieu thereof, as set forth under method 2 in paragraph 3 hereof, and 
such acts and practices as hereinabove set forth are in violation of 
the provisions of subsection (c) of section 2 of the Clayton Act as 
amended. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “An act 
to supplement existing laws against unlawful restraints and mono- 
polies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the Fed- 
eral Trade Commission by the aforesaid act, the Federal Trade Com- 
mission on February 16, 1945, issued and subsequently served its 
complaint in this proceeding upon the respondent, Paul M. Pankey, 
an individual doing business as Paul Pankey & Co., charging him with 
the violation of subsection (c) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, the respondent 
withdrew said answer and filed in lieu thereof an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving intervening procedure and further hearing as to said facts. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon said complaint and substitute answer filed by the 
respondent; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Paul M. Pankey, is an individual doing 
business as Paul Pankey & Co., with his principal office and place of 
business located at 2413 First Avenue North, Birmingham, Ala. Re- 
spondent, since June 19, 1936, has been, and is now, engaged in busi- 
ness as a broker of food products and as a direct buyer of food 
products. The respondent as a direct buyer of food products has en- 
gaged in the business of buying and selling canned fish products, 
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canned fruits and vegetables, and other commodities (all of which 
are hereinafter designated as “food products”) for his own account for 
resale,. The respondent operates warehouses in Birmingham, Ala., 
im which he stores, and from which he thereafter sells, substantial 
quantities of such food products. 

Par. 2. In the course and conduct of his said business since June 
19, 1936, respondent has bought in his own name and for his own 
account for resale, food products from various packers, processors, 
canners, and other sellers who are located in States other than the 
State in which respondent is located, and, as a result of respondent’s 
purchases and his instructions, such food products are shipped and 
transported by the respective sellers thereof across State lines to the 
respondent. 

Par. 3. In the course and conduct of his said business and in con- 
nection with the purchase of food products in interstate commerce 
for his own account as a direct buyer, the respondent, since June 19, 
1936, has received and accepted commissions and brokerage, or com- 
pensation, allowances, and discounts in lieu thereof. 

The respondent, when purchasing for his own account, transmits his 
own purchase orders for food products directly to the various inter- 
state sellers from whom he buys. Such sellers invoice and ship such 
food products directly to respondent. The respondent receives and 
accepts, directly or indirectly, from the respective sellers from whom 
he buys, commissions or brokerage fees. Such commissions or broker- 
age fees are customarily paid to the respondent by various sellers by 
permitting the respondent to deduct from the invoice price of the 
food products purchased, an amount which is equal to, or approxi- 
mately equal to, the commissions or brokerage fees such sellers pay 
their brokers. 

The respondent in connection with such purchases is a direct buyer 
and as such is a trader for profit, purchasing and reselling such food 
products in his own name and for his own account and at his own 
prices and on his town terms, taking title to such food products and 
assuming all the risk incident to ownership. If such food products 
shipped to the respondent by such seller are lost or damaged in transit, 
the respondent files claim with the carrier and collects damages from 
the carrier in his own name and for his own account. 

The respondent, before purchasing, shops the market, purchasing 
where he is able to secure the most favorable prices and terms, includ- 
ing the payment of commissions or brokerage fees. 

The respondent enters into formal contracts with his sellers or with 
some of his sellers whereby respondent contracts to buy, and the sellers 
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contract to sell, definite quantities of certain food products at a stated 
price. Many of such contracts require the seller to deliver to the re- 
spondent such food products over an extended period of time at a 
stated price. 

The respondent, upon receipt of such food products from his various 
sellers, warehouses such products in his own warehouses and insures 
the food products at his own expense and in his own name and for 
his own account against contingent loss or damage and pledges ware- 
house receipts and insurance contracts covering the products he has 
warehoused and insured as security for loans from banks. 

The respondent in his annual tax returns sets out the value of the 
food products he has purchased for a stated year, and the amount. 
of profit he has received on the sale of such products or the losses he 
has sustained on such sales. On the basis of respondent’s declaration, 
respondent’s taxes are assessed and paid. 

When respondent sells such food products, he invoices the products 
to his customers in his own name and for his own account and at 
prices and on terms he determines. The respondent assumes full and 
complete credit risk on such transactions, reaping a profit or sustain- 
ing a loss thereon, as the case may be. 


CONCLUSION 


The receipt and acceptance by the respondent, directly or indirectly, 
of commissions or brokerage, or compensation, allowances, or dis- 
counts in lieu thereof, from sellers of food products on purchases 
made for his own acount, as herein found, are in violation of subsec- 
tion (c) of section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and substitute answer 
of the respondent, which substitute answer admits all the material 
allegations of fact set forth in said complaint and waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of subsection (c) 
of section 2 of the act of Congress entitled, “An act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act). 
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It is ordered, That the respondent, Paul M. Pankey, an individual, 
trading as Paul Pankey & Co. or trading under any other trade name, 
and his representatives, agents, and employees, directly or through 
any corporate or other device in connection with the purchase of 
canned fish products, canned fruits and vegetables, and other com- 
modities in commerce as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from: 

Receiving or accepting from any seller, directly or indirectly, any- 
thing of value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, on or in connection with pur- 
chases made for respondent’s own acount. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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A brand, trade-mark, or trade name may be defined as a symbol of business good 
will. Good will is an attitude in people which causes them to continue to 
patronize a certain place or person or to purchase a definite commodity. 
Upon the brand used depends to whom the good will created by the product 
accrues. ‘Thus, when sellers sell goods which bear their own brand, the 
good will accrues to them ; Whereas, when they sell goods bearing the brand 
of another, the good will accrues not to the sellers but to the person who 
owns the brand. 


A seller’s brand may be defined as a brand owned and controlled by the original 
seller, and designates brands owned and utilized by particular sellers in the 
promotion and sale of their products, which brand identifies the particular 
products for which said sellers assume the responsibility all the way through 
the channels of distribution to the consumer, so that whatever good will is 
established thereby accrues to them. 


Distributors’ brands may be defined as brands owned and controlled by other 
than the original sellers and designate brands utilized by distributors other 
than the original sellers which identify the food products with the particular 
seller and permit such distributors to promote the sale of those food products 
independently of the original sellers, so that distributors rather than original 
sellers assume the responsibility all the way through the channels of distri- 
bution to the consumer, and whatever good will is established accrues to the 
distributors and not to said sellers. 


Where a corporation and its subsidiary, with a number of branch offices, engaged 
in the interstate purchase, sale, and distribution of canned fish, canned fruits, 
canned vegetables, and other commodities, under their customer sellers’ 
prands, trade names and labels, (1) through brokers, through whom they 
sold such products under their own particular brands or labels or those of 
the particular buyer and whom they compensated for obtaining orders for 
their said products at their own prices and terms; and, (2) to direct buyers, 
including “buying brokers” and such direct buyers as chain stores, large 
wholesalers and members of buying groups, under such buyer’s own brands 
or labels principally, and including also certain direct buyers who purchase 
said sellers’ brands and labels for their own account for resale, and incor- 
rectly designate themselves as brokers; and who, i. e., said direct buyers, 
contrary to brokers, are traders for profit, shopping the market, taking title, 
assuming risks, filing claims, warehousing, ete., and who, buying and selling 
at their own prices and terms, make a profit or suffer a loss, as the case 
might be; f 

Paid or granted, directly or indirectly, to such direct buyers of food products for 
their own accounts, commissions or brokerage fees, or allwance of discounts 
in lieu thereof, on such purchases by, (a) deducting or allowing from the 
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invoice price an amount equal, or approximately equal, to the commissions 
or brokerage fees paid to their brokers, or (b) selling to such buyers at a net 
price reflecting brokerage: 

Held, That such payment or granting of brokerage, or commissions, discounts, 
or other compensation in lieu of brokerage, to buyers upon purchases made 
for the buyers’ own account was violative of subsection (c) of section 2 of 
the Clayton Act, as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Lovell & Richardson, of San Francisco, Calif., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have 
violated and are violating the provisions of subsection (c) of sec- 
tion 2 of the Clayton Act (U.S. C. title 15, sec. 18), as amended 
by the Robinson-Patman Act, approved June 19, 1936, hereby issues 
its complaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Parrott & Co. is a corporation organized 
and existing under the laws of the State of California, with its prin- 
cipal office and place of business located at 320 California Street, San 
Francisco, Calif. This respondent also maintains branch offices in 
Seattle and Spokane, Wash.; Portland, Oreg.; and in Los Angeles, 
Calif 

Par. 2. Respondent Superior Fisheries, Inc., is a corporation or- 
ganized and existing under the laws of the State of California, all 
of the capital stock of which is owned by respondent Parrott & Co., 
with its principal office and place of business located at 1709 West 
Eighth Street, Los Angeles, Calif. This respondent also maintains 
a branch office at 320 California Street, San Francisco, Calif. 

Par. 3. Respondents, since June 19, 1936, have been and are now 
engaged in the business of buying, selling, and distributing canned 
fish, canned fruits, and canned vegetables, and other commodities (all 
ef which are hereinafter designated as “food products”) for their 
own account for resale. 

The respondents, since June 19, 1936, in the course and conduct 
of their said business, have sold and distributed a substantial portion 
of their food products, directly to buyers, and through brokers to 
buyers, some such buyers are located in States other than the State 
in which the respondents are located, and as a result of said sales 
and the respondents’ instructions, such food products are shipped 
and transported across State lines to such buyers so located. 
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Par. 4. All food products sold by respondents bear a label upon 
which appears a brand, trade-mark, or trade name. Such labels are 
attached to such food products to identify them as the products of 
the persons owning the brands so that repeat sales may be centered 
upon such brand. 

A brand, trade-mark, or trade name may be defined as a symbol of 
business good will. Good will is an attitude in people which causes 
them to continue to patronize a certain place or person or to purchase 
a definite commodity. Upon the brand used depends to whom the 
good will created by the product accrues. Thus, when respondents sell 
goods which bear their own brand, the good will accrues to them ; 
whereas, when they sell goods bearing the brand of another, the good 
will accrues not to the respondents, but to the person who owns the 
brand. That such is the purpose and effect of the use of brands is 
well known in the industry. 

The respondents’ food products are sold and distributed under two 
distinct brand classifications, namely, (1) sellers’ brands and (2) 
distributors’ brands. 

A seller’s brand may be defined as a brand, owned and controlled by 
the original seller, and as referred to herein designates brands owned 
and utilized by respondents in the promotion and sale of its products, 
which brand identifies the particular products for which respondents 
assume the responsibility all the way through the channels of distribu- 
tion to the consumer, and whatever good will is established thereby 
accrues to respondents. Among the brands so used by respondents are: 
Bountiful, Fairplay, Natur Sweet, Redwood, Valley Belt, Lodi, Valera, 
Somoa, Canal, Coral, Dixie Prize, and Dixie Lee. 

Distributors’ brands may be defined as brands owned and controlled 
by other than the original sellers and as referred to herein designate 
brands utilized by distributors other than the original sellers which 
identify the food products with the particular seller and permit such 
distributors to promote the sale of those food products independently 
of respondents; and distributors rather than respondents assume the 
responsibility all the way through the channels of distribution to the 
consumer, and whatever good will is established accrues to the distribu- 


tors and not to the respondents. Distributors and not respondents 


determine the sales and price policies with reference to such food 


products. 
Par. 5. Respondents sell and distribute food products by two sepa- 


rate and distinct methods. 
First. The first method is by selling to buyers through brokers of 


food products. 
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A broker of food products may be defined as a sales agent who 
negotiates the sale of food products for and on account of the seller as 
principal and whose compensation is a commission or brokerage fee 
paid by the seller. A broker of food products does not buy food 
products from his principal and sell such products for his own account. 

Such brokers act as respondents’ sales agents, soliciting and obtain- 
ing orders for respondents’ food products at respondents’ prices and on 
respondents’ terms. Such brokers transmit such purchase orders to 
respondents who thereafter invoice and ship the food products to the 
customers. The respondents pay such brokers for their service in 
negotiating and making such sales for respondents’ accounts, com- 
missions, or brokerage fees, which are customarily based on a per- 
centage of the invoice sales prices of the food product sold. 

The food products so sold by brokers always bear the brand or 
label of the respondents, or of the buyers to whom respondents sell. 
Therefore, none of the good will established by the products accrues 
to the brokers. Such brokers are not traders for profit and do not 
take title to or have any financial interest in the product sold, and 
neither make a profit: nor suffer a loss on the transaction. 

Second. The second method is by the sale of food products by the 
respondents direct to buyers. All such buyers referred to herein are 
“direct buyers.” In transactions between respondents and such buyers, 
respondents do not use brokers. 

There are in fact two separate and distinct classifications of direct 
buyers. One class is known as buying brokers (who designate them- 
selves as brokers but who are not in fact brokers). The other class 
of direct buyers consists, among others, of chain stores, large whole- 
salers, and members of buying groups. 

The food products sold by respondents to such direct buyers prin- 
cipally bear brands or labels owned by such buyers: and as to such food 
products, all the good will established by the products accrues to such 
direct buyers. 

Respondents also sell to other direct buyers (some of whom also 
incorrectly designated themselves as brokers) who purchase respond- 
ents’ food products exclusively under respondents’ brands or labels in 
their own respective names and for their own accounts for resale. 

Respondents pay such buyers of their food products, directly or in- 
directly (regardless of whether such food products are purchased 
under respondents’ labels or distributors’ labels), commissions or 
brokerage fees, or allowances or discounts in lieu thereof on such 
purchases. 


Such direct buyers transmit their own purchase orders for food 
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products directly to the respondents. The respondents thereafter in- 
voice and ship such food products directly to such buyers from whom 
respondents collect the purchase price of the merchandise. The re- 
spondents, among their several methods of sales, pay such buyers 
commissions or brokerage fees on such purchases by deducting or 
allowing from the invoice price of the food products purchased an 
amount which is equal or approximately equal to the commissions or 
brokerage fees paid by the respondents to their brokers (as illustrated 
in method 1), or by selling to such buyers at a net price which reflects 
brokerage. 

Contrary to the manner in which brokers operate (as described in 
method 1 above) such buyers are traders for profit purchasing and 
reselling such food products in their own names and for their own 
accounts, taking title to the food products and assuming all risk 
incident to ownership. 

Such resales are not made at the prices, and on the terms dictated 
by respondents, but at the prices and on the terms determined by the 
buyer who makes a profit or suffers a loss thereon, as the case may be. 

Said direct buyers shop the market and purchase food products from 
several sellers, including respondents, and purchase where they are 
able to secure the most favorable prices and terms, including the 
payment of commissions and brokerage fees. 

Said buyers pay the price of the food products purchased from re- 
spondents as a condition precedent to delivery of such food products 
by the carrier to them. If the food products shipped by respondents 
to the buyers are lost or damaged in transit, such buyers file claim 
with the carrier and collect damages from the carrier for their own 
accounts. 

Such buyers, upon receipt of such food products from respondents, 
warehouse them in their own warehouses or in public warehouses and 
insure the products at their own expense and in their own names and 
for their own accounts against contingent loss or damage. Subse- 
quently, said buyers pledge warehouse receipts and insurance contracts 
covering these products they have purchased as security for loans from 
banks. 

Par. 6. The respondents, since June 19, 1936, in connection with the 
interstate sale of their food products by the second method set forth 
in paragraph 5, have paid or granted and are now paying or granting, 
directly and indirectly, commissions, brokerage, or other compensation, 
or discounts in lieu thereof, to buyers of their food products, and such 
acts and practices as set forth above are in violation of subsection (c) 
of section 2 of the Clayton Act as amended. 
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Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C. sec. 13), the Federal Trade Commission on February 
20, 1945, issued and thereafter served its complaint in this proceed- 
ing upon the respondents named in the caption hereof charging them 
with the violation of subsection (c) df section 2 of said Clayton Act, 
as amended. Subsequently, the respondents filed an answer admitting 
all of the material allegations of fact set forth in the complaint but 
denying that the acts and practices described in the complaint consti- 
tuted a violation of said act as amended. In their answer the respond- 
ents waived all intervening procedure, including hearings as to the 
facts, the filing of briefs, the trial examiner’s report, and oral argu- 
ment. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the complaint and answer, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1, Respondent Parrott & Co. is a corporation organized 
and existing under the laws of the State of California, with its 
' principal office and place of business located at 320 California Street, 
San Francisco, Calif. This respondent also maintains branch of- 
fices in Seattle and Spokane, Wash. ; Portland, Oreg. ; and Los Angeles, 
Calif. 

Par. 2. Respondent Superior Fisheries, Inc., is a corporation or- 
ganized and existing under the laws of the State of California, all of 
the capital stock of which is owned by respondent Parrott & Co., with 
its principal office and place of business located at 1709 West Eighth 
Street, Los Angeles, Calif. This respondent also maintains a branch 
office at 820 California Street, San Francisco, Calif. 

Par. 3. Respondents, since June 19, 1936, have been and are now 
engaged in the business of buying, selling, and distributing canned 
fish, canned fruits, and canned vegetables, and other commodities (all 
of which are hereinafter designated as “food products”) for their own 
account for resale. 

The respondents, since June 19, 1936, in the course and conduct of 
their said business have sold and distributed a substantial portion of 
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their food products directly to buyers, and through brokers to buyers. 
Some of such buyers are located in States other than the State in 
which the respondents are located, and as a result of said sales and 
the respondents’ instructions, such food products are shipped and 
transported across State lines to such buyers so located. 

Par. 4. All food products sold by respondents bear a label upon 
which appears a brand, trade-mark, or trade name. Such labels are 
attached to such food products to identify them as the products of 
the persons owning the brands so that repeat sales may be centered 
upon such brand. 

A brand, trade-mark, or trade name may be defined as a symbol of 
business good will. Good will is an attitude in people which causes 
them to continue to patronize a certain place or person or to purchase 
a definite commodity. Upon the brand used depends to whom the 
good will created by the product accrues. Thus, when respondents 
sell goods which bear their own brand, the good will accrues to them ; 
whereas, when they sell goods bearing the brand of another, the good 
will accrues not to the respondents but to the person who owns the 
brand. That such is the purpose and effect of the use of brands is 
well known in the industry. 

The respondents’ food products are sold and distributed under two 
distinct brand classifications, namely, (1) sellers’ brands and (2) dis- 
tributors’ brands. 

A seller’s brand may be defined as a brand owned and controlled by 
the original seller, and as referred to herein designates brands owned 
and utilized by respondents in the promotion and sale of their prod- 
ucts, which brand identifies the particular products for which re- 
spondents assume the responsibility all the way through the channels 
of distribution to the consumer, and whatever good will is established 
thereby accrues to respondents. Among the brands so used by re- 
spondents are: Bountiful, Fairplay, Nature Sweet, Redwood, Valley 
Belt, Lodi, Valera, Somoa, Canal, Coral, Dixie Prize, and Dixie Lee, 

Distributors’? brands may be defined as brands owned and con- 
trolled by other than the original sellers and as referred to herein 
designate brands utilized by distributors other than the original sellers 


which identify the food products with the particular seller and permit 


such distributors to promote the sale of those food products inde- 
pendently of respondents; and distributors rather than respondents 
assume the responsibility all the way through the channels of distri- 
bution to the consumer, and whatever good will is established accrues 
to the distributors and not to the respondents. Distributors and not 
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respondents determine the sales and price policies with reference to 
such food products. 

Par. 5. Respondents sell and distribute food products by two sep- 
arate and distinct methods. 

First. The first method is by selling to buyers through brokers of 
food products. 

A broker of food products may be defined as a sales agent who 
negotiates the sale of food products for and on account of the seller 
as principal and whose compensation is a commission or brokerage fee 
paid by the seller. A broker of food products does not buy food 
products from his principal and sell such products for his own account. 

Such brokers act as respondents’ sales agents, soliciting and obtain- 
ing orders for respondents’ food products at respondents’ prices and 
on respondents’ terms. Such brokers transmit such purchase orders 
to respondents who thereafter invoice and ship the food products 
to the customers. The respondents pay such brokers for their service 
in negotiating and making such sales for respondents’ account, com- 
missions or brokerage fees, which are customarily based on a percent- 
age of the invoice sales prices of the food products sold. 

The food products so sold by brokers always bear the brand or label 
of the respondents or of the buyers to whom respondents sell. There- 
fore, none of the good will established by the products accrues to the 
brokers. Such brokers are not traders for profit and do not take title 
to or have any financial interest in the product sold, and neither make 
a profit nor suffer a loss on the transaction. 

Second. The second method is by the sale of food products by the 
respondents direct to buyers. All such buyers referred to herein are 
“direct buyers.” In transactions between respondents and such buyers, 
respondents do not use brokers. 

There are in fact two separate and distinct classifications of direct 
buyers. One class is known as buying brokers (who designate them- 
selves as brokers but who are not in fact brokers). The other class 
of direct buyers consists, among others, of chain stores, large whole- 
salers, and members of buying groups. 

The food products sold by respondents to such direct buyers prin- 
cipally bear brands or labels owned by such buyers, and as to such 
food products all the good will established by the products accrues 
to such direct buyers. 

Respondents also sell to other direct buyers (some of whom also 
incorrectly designate themselves as “brokers”) who purchase respond- 
ents’ food products exclusively under respondents’ brands or labeis 
in their own respective names and for their own accounts for resale. 
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Respondents pay such buyers of their food products, directly or 
indirectly (regardless of whether such food products are purchased 
under respondents’ labels or distributors’ labels) , commissions or bro- 
kerage fees, or allowances or discounts in lieu thereof on such pur- 
chases. 

Such direct buyers transmit their own purchase orders for food 
products directly to the respondents. The respondents thereafter 
invoice and ship such food products directly to such buyers, from 
whom respondents collect the purchase price of the merchandise. The 
respondents, among their several methods of sales, pay such buyers 
commissions or brokerage fees on such purchases by deducting or al- 
lowing from the invoice price of the food products purchased an 
amount which is equal or approximately equal to the commissions 
or brokerage fees paid by the respondents to their brokers (as illus- 
trated in method one), or by selling to such buyers at a net price which 
reflects brokerage. 

Contrary to the manner in which brokers operate (as described in 
method one above) such buyers are traders for profit, purchasing and 
reselling such food products in their own names and for their own 
accounts, taking title to the food products and assuming all risk 
incident to ownership. 

Such resales are not made at the prices and on the terms dictated 
by respondents, but at the prices and on the terms determined by the | 
buyer who makes a profit or suffers a loss thereon, as the case may be. 

Said direct buyers shop the market and purchase food products from 
several sellers, including respondents, and purchase where they are able 
to secure the most favorable prices and terms, including the payment 
of commissions and brokerage fees. 

Said buyers pay the price of the food products purchased from re- 
spondents as a condition precedent to delivery of such food products 
by the carrier to them. If the food products shipped by respondents 
to the buyers are lost or damaged in transit, such buyers file claim 
with the carrier and collect damages from the carrier for their own 
accounts. 

Such buyers, upon receipt of such food products from respondents, 
warehouse them in their own warehouses or in public warehouses and 
insure the products at their own expense and in their own names and 
for their own accounts against contingent loss or damage. Subse- 
quently, said buyers pledge warehouse receipts and insurance contracts 
covering these products they have purchased as security for loans from 


banks. 
Par. 6. The respondents, since June 19, 1936, in connection with 
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the interstate sale of their food products by the second method set forth 
in paragraph 5, have paid or granted and are now paying or grant- 
ing, directly or indirectly, commissions, brokerage, or other compen- 
sation, or discounts in lieu thereof, to buyers of their food products. 


CONCLUSION 


The paying or granting by respondents of brokerage, or commis- 
sions, discounts, or other compensation, in lieu of brokerage, to buyers 
upon purchases made for the buyers’ own account, is violative of sub- 
section (c) of section 2 of the aforesaid Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the re- 
spondents, in which answer respondents admit all of the material al- 
legations of fact set forth in the complaint and waive all intervening 
procedure, and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the provi- 
sions of subsection (c) of section 2 of the act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by the Robinson-Patman Act, approved 
June 19, 1936 (15 U.S. C., sec. 18). 

It 7s ordered, That the respondents, Parrott & Co., a corporation, 
and Superior Fisheries, Inc., a corporation, and their officers, agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the sale and distribution of food 
products in commerce, as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

Lt is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order.’ 


SOUTH COAST FISHERIES, INC. 165 
Complaint 
In THE MATTER OF 


SOUTH COAST FISHERIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5285. Oomplaint, Feb. 21,.1945—Decision, Mar. 25, 1946 


Where a corporation engaged in the packing, and in the interstate sale and 
distribution, under its own brand names and also under brands of its 
buyers, of canned tuna, canned mackerel, canned sardines, and other sea 
food products, (1) through legitimate intermediaries who acted as its 
agents and to whom it paid commissions for the services so rendered, and, 
(2) to direct buyers including so-called “buying brokers” or chain stores, 
large wholesaler, and members of buying groups, who purchased and resold 
on their own names and for their own accounts at prices and terms dictated 
by them and who, contrary to brokers, were traders for profit, shopping the 
market, taking title, assuming risks, filing claims, ete., and making a profit 
or suffering a loss, as case might be; 

Paid or granted to such direct buyers, directly or indirectly, commissions, broker- 
age, or other compensation, or allowances or discounts in lieu thereof, on 
purchases made in their own names and for their own accounts for resale; 
through permitting, among other things, deduction or allowing from the 
invoice price amount equal or approximately equal to the commissions or 
brokerage fees paid by it to its brokers, or by selling such buyers at a net 
price which reflected brokerage: 

Held, That such paying and granting by said corporation, directly or indirectly, 
of commissions, brokerage or other compensation, and allowances or dis- 
counts in lieu thereof, to buyers of its food products who purchased in 
their own names and for their own accounts for resale, under the circum- 
stances set forth, were in violation of subsection (c) of section 2 of the 
Clayton Act, as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. Arch E. Ekdale and Mr. Gordon P. Shallenberger, of San 
Pedro, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 


particularly designated and described, since June 19, 1936, has violated 


and is now violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracrapu 1. Respondent South Coast Fisheries, Inc. is a corpo- 
ration organized and existing under the laws of the State of Cali- 
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fornia, with its principal office and place of business located at 820 
Ways Street, Terminal Island, Calif. 

Par. 2. Respondent, since June 19, 1936, has been and is now en- 
gaged in the business of buying, packing, selling, and distributing 
canned tuna, canned mackerel, canned sardines, and other sea-food 
products (all of which are hereinafter referred to as food products) 
for its own account for resale. 

The respondent, since June 19, 1936, in the course and conduct of its 
said business, has sold and distributed a substantial portion of its 
food products, directly to buyers, and through brokers to buyers, some 
such buyers are located in States other than the State in which the 
respondent is located, and as ‘a result of said sales and the respond- 
ent’s instructions, such food products are shipped and transported 
across State lines to such buyers so located. 

Par. 3. All food products sold by respondent bear a label upon 
which appears a brand, trade-mark, or trade name. Such labels are 
attached to such food products to identify them as the products of 
the person owning the brands so that repeat sales may be centere 
upon such brand. 

A brand, trade-mark, or trade name may be defined as a symbol of 
business good will. Good will is an attitude in people which causes 
them to continue to patronize a certain place or person or to purchase 
a definite commodity. Upon the brand used depends to whom the 
good will created by the product accrues. Thus, when respondent 
sells goods which bear its own brand, the good will accrues to them; 
whereas, when they sell goods bearing the brand of another, the 
good will accrues not to the respondent, but to the person who owns 
the brand. That such is the purpose and effect of the use of brands 
is well known in the industry. 

The respondent’s food products are sold and distributed under two 
distinct brand classifications, namely, (1) sellers’ brands and (2) 
distributors’ brands. 

A seller’s brand may be defined as a brand, owned and controlled 
by the original seller, and as referred to herein designates brands 
owned and utilized by respondent in the promotion and sale of its 
products, which brand identifies the particular products for which 
respondent assumes the responsibility all the way through the chan- 
nels of distribution to the consumer, and whatever good will is estab- 
lished thereby accrues to respondent. Among the brands so used by 
respondent are: Avalon and Top Form. 

Distributors’ brands may be defined as brands owned and controlled 
by other than the original sellers and as referred to herein designate 
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brands utilized by distributors other than the original sellers which 
identify the food products with the particular seller and permit such 
distributors to promote the sale of those food products independently 
of respondent; and distributors rather than respondent assume the 
responsibility all the way through the channels of distribution to the 
consumer, and whatever good will is established accrues to the dis- 
tributors and not to the respondent. Distributors and not respondent 
determine the sales and price policies with reference to such food 
products. 

Par. 4. Respondent sells and distributes food products by two 
separate and distinct methods. 

First. The first method is by selling to buyers through brokers of 
food products. 

A broker of food products may be defined as a sales agent who 
negotiates the sale of food products for and on account of the seller 
as principal and whose compensation is a commission or brokerage 
fee paid by the seller. A broker of food products does not buy food 
products from his principal and sell such products for his own account. 

Such brokers act as the respondent’s sales agents, soliciting and 
obtaining orders for respondent’s food products at respondent’s prices 
and on respondent’s terms. Such brokers transmit such purchase 
orders to the respondent who thereafter invoices and ships the food 
products to the customers. The respondent pays such brokers for 
their service in negotiating and making such sales for the respondent’s 
account, commissions or brokerage fees, which are customarily based 
on a percentage of the invoice sales prices of the food product sold. 

The food products so sold by brokers always bear the brand or 
label of the respondent, or of the buyers to whom the respondent sells. 
Therefore, none of the good will established by the products accrues 
to the brokers. Such brokers are not traders for profit and do not 
take title to or have any financial interest in the product sold, and 
neither make a profit nor suffer a loss on the transaction. 

Second. The second method is by the sale of food products by the 
respondent direct to buyers. All such buyers referred to herein 
are “direct buyers.” In transactions between respondent and such 
buyers, the respondent does not use brokers. 

There are in fact two separate and distinct classifications of direct 
buyers. One class is known as “buying brokers” (who designate 
themselves as brokers but who are not in fact brokers). The other 
class of direct buyers consists, among others, of chain stores, large 
wholesalers and members of buying groups. 

The food products sold by the respondent to such direct buyers 
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principally bear brands or labels owned by such buyers, and as to 
such food products, all the good will established by the respondent 
accrues to such direct buyers. 

The respondent also sells to other direct buyers (some of whom also 
incorrectly designate themselves as “brokers”) who purchase the 
respondent’s food products exclusively under respondent’s brands or 
labels in their own respective names and for their own accounts for 
resale. 

The respondent pays such buyers of its food products, directly or 
indirectly (regardless of whether such food produtes are purchased 
under respondent’s labels or distributors’ labels), commissions or 
brokerage fees, or allowances or discounts in leu thereof on such 
purchases. 

Such direct buyers transmit their own purchase orders for food 
products directly to the respondent. The respondent thereafter in- 
voices and ships such food products directly to such buyers from whom 
respondent collects the purchase price of the merchandise. _The 
respondent, among its several methods of sales, pay such buyers com- 
missions or brokerage fees on such purchases by deducting or allowing 
from the invoice price of the food products purchased an amount 
which is equal or approximately equal to the commissions or broker- 
age fees paid by the respondent to its brokers (as illustrated in 
method one), or by selling to such buyers at a net price which reflects 
brokerage. 

Contrary to the manner in which brokers operate (as described 
in method one above) such buyers are traders for profit purchasing 
and reselling such food products in their own names and for their 
own accounts, taking title to the food products and assuming all risk 
incident to ownership. 

Such resales are not made at the prices, and on the terms dictated 
by respondent, but at the prices and on the terms determined by the 
buyer who makes a profit or suffers a loss thereon, as the case may be. 

Said direct buyers shop the market, and purchase food products 
from several sellers, including respondent, and purchase where they 
are able to secure the most favorable prices and terms, including the 
payment of commissions and brokerage fees. 

Said buyers pay the price of the food products purchased from 
respondent, as a condition precedent to delivery of such food products 
by the carrier to them. If the food products shipped by the respond- 
ent to the buyers are lost or damaged in transit, such buyers file claim 
with the carrier and collect damages from the carrier for their own 
accounts. 


SOUTH COAST FISHERIES, INC. 169 
165 Findings 


Such buyers, upon receipt of such food products from the respond- 
ent, warehouse them in their own warehouses or in’ public ware- 
houses and insure the products at their own expense and in their own 
names and for their own accounts against contingent loss or damage. 
Subsequently, said buyers pledge warehouse receipts and insurance 
contracts covering these products they have purchased as security for 
loans from banks. 

Par. 5. The respondent, since June 19, 1936, in connection with the 
interstate sale of its food products by the second method set forth in 
paragraph 4, have paid or granted and are now paying or granting, 
directly and indirectly, commissions, brokerage, or other compensa- 
tion, or discounts in lieu thereof, to buyers of their food products, and 
such acts and practices as set forth above are in violation of subsection 
(c) of section 2 of the Clayton Act as amended. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the Fed- 
eral Trade Commission by the aforesaid act, the Federal Trade 
Commission on February 21, 1945, issued and subsequently served its 
complaint in this proceeding upon the respondent, South Coast Fish- 
eries, Inc., a corporation, charging it with the violation of subsection 
(c) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act. After the issuance of said complaint, the respondent 
filed an answer thereto admitting all the material allegations of fact 
set forth in said complaint and waiving intervening procedure and 
further hearing as to said facts. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon said complaint 
and answer thereto; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, South Coast Fisheries, Inc., is a corpora- 
tion organized and existing under the laws of the State of California, 
with its principal office and place of business located at 820 Ways 
Street, Terminal Island, Calif. 

Par. 2. The respondent is now engaged, and for many years prior 
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hereto has been engaged, in the business of packing, and in the sale 
and distribution of, canned tuna, canned mackerel, canned sardines, 
and other sea-food products, all of which are hereinafter referred to 
as “food products.” 

Par. 3. Respondent causes said food products, when sold by it, to 
be transported from its aforesaid place of business in the State of Cali- 
fornia to purchasers thereof located in various other States of the 
United States. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said food products in com- 
merce among and between the various States of the United States. 

Par. 4. Respondent sells said food products through legitimate in- 
termediaries who act as its agents and to whom are paid commissions 
and brokerage fees for the services so rendered. In addition, the 
respondent also sells its food products to direct buyers, who may be 
either so-called “buying brokers” or chain stores, large wholesalers, and 
members of buying groups. In so selling its food products the re- 
spondent uses its own brand names, such as “Avalon” and “Top Form,” 
and, in addition, also sells such food products under brands of its 
buyers, which brand names are different from those of the respondent’s 
brands and which identify the food products with the particular 
buyer or distributor. 

Par. 5. The respondent, since June 19, 1936, in connection with the 
sale of its food products in interstate commerce, has sold its food 
products under its own brands or under the brands of its buyers to 
direct buyers who purchase respondent’s food products in their own 
names and for their own acounts for resale. During the time men- 
tioned herein respondent has paid or granted to such direct buyers, 
directly or indirectly, commissions, brokerage, or other compensation, 
or allowances or discounts in lieu thereof, on such purchases made in 
their own names and for their own accounts for resale. 

Such direct buyers transmit their own purchase orders for food 
products direct to respondent, who invoices and ships such food 
products direct to such buyers and collects the purchase price from 
them. The respondent, among its several methods of sales, pays such 
buyers commissions or brokerage fees on such purchases by deducting 
or allowing from the invoice price of the food products purchased, an 
amount which is equal or approximately equal to the commissions or 
brokerage fees paid by respondent to its brokers or by selling such 
buyers at a net price which reflects brokerage. Contrary to the man- 
ner in which brokers operate, such buyers are traders for profit, pur- 
chasing and reselling such food products in their own names and for 
their own accounts, taking title to the food products and assuming all 
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the risk incident to ownership. The resale of such merchandise is not 
made at prices and on terms dictated by respondent but at the prices 
and on the terms determined by the buyer, who makes a profit or suffers 
a loss thereon, as the case may be. Such direct buyers shop the market 
and purchase food products from several sellers, including respondent, 
and purchase where they are able to secure the most favorable prices 
and terms, including the payment of commissions and brokerage fees. 
If the food products shipped by the respondent to the buyers are lost 
or damaged in transit, such buyers file claim with the carrier and col- 
lect damage from such carrier for their own accounts. Such buyers, 
upon receipt of such food products from respondent, warehouse them 
in their own warehouses or in public warehouses and insure the prod- 
ucts at their own expense and in their own names and for their own 
accounts against contingent loss or damage and pledge warehouse 
receipts and insurance contracts covering these produts they have 
purchased as security for loans from banks. 


CONCLUSION 


The paying and granting by the respondent, directly or indirectly, 
of commission, brokerage, or other compensation, and allowances or 
discounts in lieu thereof, to buyers of its food products who purchase 
such food products in their own names and for their own accounts 
for resale, as hereinabove found, are in violation of subsection (c) of 
section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and answer of the 
respondent, which answer admits all the material allegations of fact 
set forth in said complaint and waives all intervening procedure 
and further hearing as to said facts, and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of subsection (c) of section 2 of the act 
of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), as amended by an act 
of Congress approved June 19, 1936 (Robinson-Patman Act). 

It is ordered, That the respondent, South Coast Fisheries, Inc., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device in connection with 
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the sale and distribution of canned tuna, canned mackerel, canned 
sardines, and other sea-food products in commerce as “commerce” 
is defined in the aforesaid Clayton Act, do forthwith cease and desist 
from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


WILLIAM R. HILL & CO. Wes 
Complaint 


In THe MArtTeR OF 


WILLIAM R. HILL & CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5295. Complaint, Mar. 16, 1945—Decision, Mar. 25, 1946 


Where an individual engaged (1) as a food broker in soliciting and obtaining 
orders for fish products, canned fruits and vegetables and other commodities 
at the respective seller-principals’ prices and terms, and with no financial 
interest in products concerned other than receipt of commission or fee in- 
volved: and (2) as “direct buyer” thereof from the various packers, proc- 
essors, canners, and other sellers located in other States, shopping the 
market, taking title, warehousing, assuming risks of ownership, filing claims, 
ete., and invoicing customers in his own name, and, as a “trader for profit” 
making a profit or sustaining a loss as case might be on such buying and sell- 
ing at his own prices and terms— 

Received and accepted, directly, from the respective sellers from whom he pur- 
chased food products as such “direct buyer,” commissions or brokerage fees, 
customarily paid by permitted deduction by him from invoice price of such 
purchases of amount equal to, or approximately equal to, the commissions or 
brokerage fees they paid their brokers: 

Held, That such receipt and acceptance by said individual of commissions or 
brokerage, or discount or allowance in lieu thereof, upon purchases for his 
own account as aforesaid, was violative of the provisions of subsection (c) 
of section 2 of the Clayton Act as amended. i 


Mr. Edward 8. Ragsdale for the Commission. 
Mr, William P. Smith, of Washington, D. C., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1986, has vio- 
lated and is now violating the provisions of subsection (c) of section 2 
of the Clayton Act (U.S. C., title 15, sec. 13), as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint, stating its charges with respect thereto as follows. 

Paracrapnu 1. Respondent William R. Hill is an individual doing 
business as William R. Hill & Co. with his principal office and place of 
business located at 114 Virginia Street, Richmond, Va., and is also 
vice president and a large stockholder in Chas. E. Brauer Co., Inc., 
a wholesale grocery and confectionery firm, located at 19 South Four- 
teenth Street, Richmond, Va. The respondent since June 19, 1936, has 
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been, and is now, engaged in business as a broker of food products, and 
also as a direct buyer of food products. The respondent as a direct 
buyer of food products has engaged in the business of buying and sell- 
ing canned fish products, canned fruits and vegetables, and other com- 
modities (all of which are hereinafter designated as food products) for 
his own account for resale. The respondent operates warehouses in 
Richmond, Va., in which he stores, and from which he thereafter sells, 
substantial quantities of such food products. 

Par. 2. In the course and conduct of his said business since June 19, 
1936, respondent has bought in his own name and for his own account 
for resale food products from various packers, processors, canners, and 
other sellers, who are located in States other than the State in which 
respondent is located, and as a result of respondent’s purchases and his 
instructions, such food products are shipped and transported by the 
respective sellers thereof across State lines to the respondent. 

Par. 38. The respondent operates his business by the use of two sep- 
arate and distinct methods, namely, (1) as “brokers” of food products, 
and (2) as “direct buyers” of food products. 

First. Respondent’s business as “brokers” of food products may be 
described as follows: Respondent in such capacity acts as sales agent 
which negotiates the sale of food products for and on account of seller- 
principals, and respondent’s only compensation is a commission or 
brokerage fee paid by such seller-principals.. 

The respondent solicits and obtains orders for such food products at 
the respective seller-principals’ prices and on such seller-principals’ 
terms of sales. The respondent as a food broker transmits purchase 
orders to his several seller-principals who thereafter invoice and ship 
such food products to the customer. 

The respondent as brokers of food products has no financial inter- 
est in the food products he sells. His only financial interest is the com- 
mission or brokerage fee he receives and accepts from the seller- 
principal for making the sale. Such commissions or brokerage fees 
are customarily based on a percentage of the invoice sales price of the 
food products sold. 

The respondent in this capacity is a broker and not a trader for 
profit. The respondent does,not take title to, or have any financial 
interest in, the food products sold and neither makes a profit nor 
suffers any loss on the transaction. This phase of respondent’s busi- 
ness 1s not challenged by the complaint. 

Second. Respondent’s business as a “direct buyer” of food products 
may be described as follows: The respondent transmits his own pur- 
chase orders for food products directly to the various interstate sellers 
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trom whom he buys. Such sellers invoice and ship such food products 
directly to respondent. The respondent receives and accepts, directly 
or indirectly, from the respective sellers from whom he buys commis- 
sions or brokerage fees. Such commissions or brokerage fees are 
customarily, but not always, paid to the respondent by various sellers, 
by permitting the respondent to deduct from the invoice price of the 
food products purchased, an amount which is equal to, or approxi- 
mately equal to, the commissions or brokerage fees such sellers pay 
their brokers. 

The respondent in connection with such purchases is a direct buyer 
and as such is a trader for profit, purchasing and reselling such food 
products in his own name and for his own account and at his own prices 
and on his own terms, taking title to such food products and assuming 
all the risk incident to ownership. 

The respondent before purchasing shops the market, purchasing 
where he is able to secure the most favorable prices and terms, includ- 
ing the payment of commissions or brokerage fees. 

The respondent pays the price of the food products purchased from 
such sellers as a condition precedent to the delivery of such food prod- 
ucts by the carrier to him. If such food products shipped to the re- 
spondent by such seller are lost or damaged in transit, the respondent 
files claim with the carrier and collects damages from the carrier in 
his own name and for his own account. 

The respondent enters into formal contracts with his sellers or with 
some of his sellers whereby respondent contracts to buy, and the sellers 
contract to sell, definite quantities of certain food products at a stated 
price. Many of such contracts require the seller to deliver to the 
respondent such food products over an extended period of time at a 
stated price. 

The respondent upon receipt of such food products from his various 
sellers warehouses such products in his own warehouses and insures 
the food products at his own expense and in his own name and for his 
own account against contingent loss or damage. Subsequently re- 
spondent pledges warehouse receipts and insurance contracts covering 
the products he has warehoused and insured as security for loans from 
banks. 

The respondent since June 19, 1936, in his annual tax returns sets 
out the value of the food products he has purchased for a stated year, 
and the amount of profit he has received on the sale of such products 
or the losses he has sustained on such sales. On the basis of respond- 
ent’s declaration, respondent’s taxes are assessed and paid. 

When respondent sells such food products, he invoices the products 
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to his customers in his own name and for his own account and at 
prices and on terms he determines. The respondent assumes full and 
complete credit risk on such transactions, reaping a profit or sustain-) 
ing a loss thereon, as the case may be. 

Par. 4. The receipt and acceptance, since June 19, 1936, by respond- 
ent William R. Hill, an individual doing business as William R. Hill 
& Co., of commissions, brokerage or other compensation, or discounts 
in lieu thereof, as set forth under method two in paragraph 3 hereof, 
and such acts and practices as hereinabove set forth are in violation of 
the provisions of subsection (c) of section 2 of the Clayton Act as 
amended. 


Rerort, Finprnes as To rue Facts, anp Orprer 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 
19, 1936 (15 U. S. C. sec. 13), the Federal Trade Commission, on 
March 16, 1945, issued, and thereafter served, its complaint in this 
proceeding upon the respondent, William R. Hill, an individual doing 
business as William R. Hill & Co., charging him with the violation of 
subsection (c) of section 2 of said Clayton Act, as amended. Subse- 
quently, the respondent filed an amended answer admitting all of 
the material allegations of fact set forth in the complaint but deny- 
ing that the acts and practices described in the complaint constituted 
a violation of said act. In his answer respondent waived all inter- 
vening procedure, including hearings as to the facts, the trial exain- 
iner’s report, the filing of briefs, and oral argument. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the complaint and answer, and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, William R. Hill, is an individual 
doing business as William R. Hill & Co., with his principal office and 
place of business located at 114 Virginia Street, Richmond, Va. Re- 
spondent since June 19, 1936, has been, and is now, engaged in busi- 
ness as a broker of food products, and also as a direct buyer of food 
products. Respondent as a direct buyer of food products has engaged 
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in the business of buying and selling canned-fish products, canned 
fruits and vegetables, and other commodities (all of which are here- 
inafter designated as food products) for his own account for resale. 
Respondent operates warehouses in Richmond, Va., in which he stores, 
and from which he thereafter sells, substantial quantities of such 
food products. 

Par. 2. In the course and conduct of his said business since June 
19, 1936, respondent has bought in his own name, and for his own 
account for resale, food products from various packers, processors, 
canners, and other sellers, who are located in States of the United 
States other than the State in which respondent is located, and as 
a result of respondent’s purchases and his instructions, such food 
products are shipped and transported by the respective sellers thereof 
across State lines to the respondent. 

Par. 3. Respondent operates his business by the use of two sepa- 
rate and distinct methods, namely, (1) as a “broker” of food prod- 
ucts, and (2) asa “direct buyer” of food products. 

First. Respondent’s business as a “broker” of food products may 
be described as follows: Respondent in such capacity acts as a sales 
agent and negotiates the sale of food products for and on account 
of seller-principals, and respondent’s only compensation is a com- 
mission or brokerage fee paid by such seller-principals. 

Respondent solicits and obtains orders for such food products at 
the respective seller-principals’ prices and on such seller-principals’ 
terms of sale. Respondent as a food broker transmits purchase orders 
to his several seller-principals who thereafter invoice and ship such 
food products to the customer. 

Respondent as a broker of food products has no financial interest 
in the food products he sells. His only financial interest is the com- 
mission or brokerage fee he receives and accepts from the seller-prin- 
cipal for making the sale. Such commissions or brokerage fees are 
customarily based on a percentage of the invoice sales price of the 
food products sold. 

Respondent in this capacity is a broker and not a trader for profit. 
Respondent does not take title to, or have any financial interest in, 
the food products sold and neither makes a profit nor suffers any 
loss on the transaction. This phase of respondent’s business is not 
involved in the present proceeding. 

Second. Respondent’s business as a “direct buyer” of food products 
may be described as follows: Respondent transmits his own purchase 
orders for food products directly to the various interstate sellers 
from whom he buys. Such sellers invoice and ship such food products 
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directly to respondent. Respondent receives and accepts, directly 
or indirectly, from the respective sellers from whom he buys com- 
missions or brokerage fees. Such commissions or brokerage fees are 
customarily, but not always, paid to respondent by various sellers, 
by permitting respondent to deduct from the invoice price of the 
food products purchased an amount which is equal to, or approxi- 
mately equal to, the commissions or brokerage fees such sellers pay 
their brokers. 

Respondent in connection with such purchases is a direct buyer 
and as such is a trader for profit, purchasing and reselling such food 
products in his own name and for his own account and at his own 
prices and on his own terms, taking title to such food products and 
assuming all the risk incident to ownership. 

Respondent before purchasing shops the market, purchasing where 
he is able to secure the most favorable prices and terms, including 
the payment of commissions or brokerage fees. 

Respondent pays the price of the food products purchased from 
such sellers as a condition precedent to the delivery of such food 
products by the carrier to him. If such food products shipped to 
respondent by such seller are lost or damaged in transit, respondent 
files claims with the carrier and collects damages from the carrier 
in his own name and for his own account. 

Respondent enters into formal contracts with his sellers or with 
some of his sellers whereby respondent contracts to buy, and the 
sellers contract to sell, definite quantities of certain food products at 
a stated price. Many of such contracts require the seller to deliver 
to respondent such food products over an extended period of time 
at a stated price. 

Respondent upon receipt of such food products from his various 
sellers, warehouses such products in his own warehouses and insures 
such products at his own expense and in his own name and for his 
own account against contingent loss or damage. Subsequently, re- 
spondent pledges warehouse receipts and insurance contracts cover- 
ing the products he has warehoused and insured as security for loans 
from banks. 

When respondent sells such food products, he invoices the products 
to his customers in his own name and for his own account and at 
prices and on terms he dictates. Respondent assumes full and com- 
plete credit risk on such transactions, reaping a profit or sustaining 
a loss thereon, as the case may be. 
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CONCLUSION 


The receipt and acceptance by respondent of commissions or 
brokerage, or discounts or allowances in lieu thereof, upon purchases 
made for his own account, as herein found, is violative of the pro- 
visions of subsection (c) of section 2 of the aforesaid Clayton Act, 
as amended. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the amended answer 
of the respondent, in which answer respondent admits all of the ma- 
terial allegations of fact set forth in the complaint and waives all in- 
tervening procedure, and the Commission having made its findings as 
to the facts and its conclusion that the respondent has violated the 
provisions of subsection (c) of section 2 of the act of Congress en- 
titled “An act to supplement existing laws against unlawful restraints 
and monoplies, and for other purposes,” approved October 15, 1914 
(the Clayton Act), as amended by the Robinson-Patman Act, approved 
June 19, 1936 (15 U.S. C., sec. 18) : 

It is ordered, That the respondent, William R. Hill, individually and 
trading as William R. Hill & Co., or trading under any other name, 
and his agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the purchase of food 
products in commerce, as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller any- 
thing of value as a commission or brokerage, or any compensation, 
allowance, or discount in leu thereof, upon purchases made for re- 
spondent’s own account. 

It is further ordered, That the respondent shall, within 60 days atter 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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SOUTHERN CALIFORNIA FISH CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5296. Complaint, Mar. 21, 1945—Decision, Mar. 25, 1946 


Where a corporation engaged in the packing and in the interstate sale and distri- 
bution, under its own brand names and also under brands of its buyers, of 
canned tuna, canned mackerel, canned sardines, and other sea food products, 
(1) through legitimate intermediaries, who acted as its agents and to whonr 
it paid commissions and brokerage fees for the services so rendered, and, 
(2) to direct buyers who purchased for their own accounts for resale, at 
their own prices and terms, and who, contrary to brokers, were traders for 
profit, shopping the market, taking title, assuming risks, filing claims, ware- 
housing, ete., in making a profit or incurring a loss, as the case might be; 

Paid or granted to such direct buyers, directly or indirectly, commissions or 
brokerage, or other compensation, allowances or discounts in lieu thereof, on 
such purchases, thru permitted deduction, among other ways, of an amount 
from invoice price equal or approximately equal to commission or broker- 
age fees paid by it to its brokers, or by Selling such buyers at a net price 
which reflected such brokerage or by remitting brokerage to buyer by check: 

Held, That such paying and granting by said corporation, directly or indirectly, 
of commissions or brokerage, or other compensation, allowances, or dis- 
counts in lieu thereof, to such buyers of its food products purchasing in their 
own names and accounts for resale, under the circumstances set forth, were 
in violation of subsection (¢) of section 2 of the Clayton Act, as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. Gordon P. Shallenberger, of San Pedro, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 19386, has vio- 
lated and is now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C., title 15, sec. 13), as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

ParacrarH 1. Respondent Southern California Fish Corp. is a 
corporation organized and existing under and by virtue of the laws 
of the State of California, with its principal office and place of business 
located at Terminal Island, Calif. The respondent also maintains a 
branch office at San Pedro, Calif. 

Par. 2. Respondent, since June 19, 1936, has been and is now en- 
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gaged in the business of buying, packing, selling, and distributing 
canned tuna, canned mackerel, canned sardines, and other sea-food 
products (all of which are hereinafter referred to as food products) 
for its own account for resale. 

The respondent since June 19, 1936, in the course and conduct of 
its said business, has sold and distributed a substantial portion of its 
food products directly to buyers for their own account for resale, and 
also through brokers to buyers. 

Some of such direct buyers are located in States other than the State 
in which the respondent is located, and as a result of said sales and 
the respondent’s instructions, such food products are shipped and 
transported across State lines to such buyers so located. 

Representative of respondent’s buyers are: 


Forrest Abbott Co., Greenville, 8. C. Donelson & Poston, Memphis, Tenn. 

Charles R. Allen, Charleston, S. C. Foote Bros. & Co., Norfolk, Va. 

Bonacker Bros., Ine., Tampa, Fla. Wm. R. Hill & Co., Richmond, Va. 

Bonacker, Holt & Acosta, Inc., W. M. Meador Co., Ine., Mobile, Ala. 
Jacksonville, Fla. Harry H. Roy, Baltimore, Md. 

T. W. Holt, Jacksonville, Fla. Spence-Tomlin Co., Albany, Ga. 


Par. 3. All food products sold by respondent bear a label upon 
which appears a brand, trade-mark, or trade name. Such labels are 
attached to such food products to identify them as the products of 
the person owning the brands, so that repeat sales may be centered 
upon such brand. 

A brand, or trade-mark, or trade name may be defined as a symbol 
of business good will. Good will is an attitude in people which 
causes them to continue to patronize a certain place or person or to 
purchase a definite commodity. Upon the brand used depends to 
whom the good will created by the product accrues. Thus, when 
respondent sells goods which bear its own brand, the good will accrues 
to it; whereas, when it sells goods bearing the brand of another, the 
good will accrues not to the respondent, but to the person who owns 
the brand. That such is the purpose and effect of the use of brands 
is well known in the industry. 

The respondent’s food products are sold and distributed under two 
- distinct brand classifications, namely, (1) sellers’ brands and (2) 
private brands. 

A seller’s brand may be defined as a brand, owned and controlled 
by the original seller, and as referred to herein designates brands 
owned and utilized by respondent in the promotion and sale of its 
products, which brand identifies the particular products for which 
respondent assumes the responsibility all the way through the chan- 
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nels of distribution to the consumer, and whatever good will is 
established thereby accrues to the respondent. Among the brands 
so used by respondent are: Blue Sea, Sunset, Senorita, Signorina, 
Sunshine, and Italy. 

Private brands may be defined as brands owned and controlled by 
other than the original sellers, and as referred to herein designate 
brands utilized by distributors other than the original sellers, which 
brands identify the food products with the particular seller and per- 
mit such distributors to promote the sale of those food products inde- 
pendently of respondent; and distributors rather than respondent 
assume the responsibility all the way through the channels of dis- 
tribution to the consumer, and whatever good will is established 
accrues to the distributors and not to the respondent. Distributors 
and not respondent determine the sales and price policies with reference 
to such food products. 

Par. 4. Respondent sells and distributes food products by two 
separate and distinct methods. 

First. The first method is by selling to buyers through brokers 
of food products. 

A broker of food products may be defined as a sales agent who 
negotiates the sale of food products for and on account of the seller 
as principal, and whose compensation is a commission or brokerage 
fee paid by the seller. A broker of food products does not buy food 
products from his principal and sell such products for his own account. 

Such brokers act as the respondent’s sales agents, soliciting and 
obtaining orders for respondent’s food products at respondent’s 
prices, on respondent’s terms, and largely on the reputation for 
quality of respondent’s products. Such brokers transmit such pur- 
chase orders to the respondent who thereafter invoices and ships the 
food products to the customers. The respondent pays such brokers 
for their service in negotiating and making such sales for the respond- 
ent’s account, commissions or brokerage fees, which are customarily 
based on a percentage of the invoice sales prices of the food product 
sold. 

The food products so sold by brokers always bear the brand or 
label of the respondent, or of the buyers to whom the respondent sells. 
Therefore, none of the good will established by the products accrues 
to the brokers. Such hrokers are not traders for profit and do not 
take title to or have any financial interest in the product sold, and 
neither make a profit nor suffer a loss on the transaction. 

Second. The second method is by the sale of food products by the 
respondent direct to buyers. All such buyers referred to herein are 
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“direct buyers.” In transactions between respondent and such buyers, 
the respondent does not use brokers. 

One class of such direct buyers is known to the trade, and generally, 
as “buying brokers.” These buyers designate themselves as brokers, 
but are not in fact brokers. 

The food products sold by the respondent to some such direct buyers 
bear brands or labels owned by such buyers, and as to such food prod- 
ucts so branded, all the- good will established by the quality of re- 
spondent’s food products accrues to such direct buyers. For the pur- 
pose of assuring themselves of the quality of the products so purchased 
and branded with their own labels, such buyers do not rely upon the 
reputation for quality of respondent’s branded products, or upon the 
reputation for quality of the branded products of other packers; but 
such buyers have established certain quality standards of their own 
for each of their several brands, and purchase products at the lowest 
available price from respondent and other packers which most nearly 
approach or exceed their own quality standards on the basis of in- 
dependent tests by disinterested graders. 

The respondent also sells to other direct buyers (some of whom also 
incorrectly designate themselves as “brokers”) who purchase the re- 
spondent’s food products exclusively under respondent’s brands or 
labels in their own respective names and for their own accounts for 
resale. ; 

The respondent pays such buyers of its food products, directly or 
indirectly (regardless of whether such food products are purchased 
under respondent’s labels or private labels) , commissions or brokerage 
fees, or allowances or discounts in lieu thereof on such purchases. 

Such direct buyers transmit their own purchase orders for food 
products directly to the respondent. The respondent thereafter in- 
voices and ships such food products directly to such buyers from 
whom the respondent collects the purchase price of the merchandise. 
The respondent, among its several methods of sales, pays such buyers 
commissions or brokerage fees on such purchases (a) by deducting or 
allowing from the invoice price of the food products purchased an 
amount which is equal or approximately equal to the commissions or 
brokerage fees paid by the respondent to its brokers (as illustrated in 
the first method) ; (2) or by selling to such buyers at a net price which 
reflects brokerage customarily paid its brokers, and (¢) by remitting to 
the buyer by check for the brokerage after such buyer has accepted 
and honored respondent’s draft for the purchase price. 

Contrary to the manner in which brokers operate (as described in 
method one above), such buyers are traders for profit, purchasing and 
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reselling such food products in their own names: and for their own © 
accounts, taking title to the food products and assuming all risk in+— 
cident to ownership. eos, ao rae i 3 

Such resales are not made at the prices and on the terms dictated by ° 
respondent, but at the-prices and on the terms determined by the buyer 
who make a profit or suffers a loss thereon, as the case may be. 

Said direct buyers shop the market, and purchase food products’ 
from several sellers, including respondent, and purchase where they 


are able to secure the highest-grade product at the most favorable 


prices and terms, including the direct or indirect payment of commis- 
sions or brokerage fees. 
Said buyers pay the price of the food products purchased from re- 
spondent, as a condition precedent to delivery of such food products by 
the carrier to them. If the food products shipped by the respondent 
to the buyers are lost or damaged in transit, such buyers file claim with 
the carrier and collect damages from the carrier for their own accounts. 

Such buyers, upon receipt of such food products from the respond- 
ent, warehouse them in their own warehouses or in public warehouses, 
and insure the products at their own expense and in their own names 
and for their own accounts against contingent loss or damage. Sub- 
sequently, said buyers pledge warehouse receipts and insurance con- 
tracts covering these products they have purchased as security for 
loans from banks. 

Par. 5. The respondent, since June 19, 1936, in connection with the 
interstate sale of its food products by the second method set forth in 
paragraph 4, have paid or granted and are now paying or granting, 
directly and indirectly, commissions, brokerage, or other compensa- 
tion, or discounts in lieu thereof, to buyers of their food products, and 
such acts and practices as set forth above are in violation of subsection 
(c) of section 2 of the Clayton Act, as amended. 


Report, Frnprngs as To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the 
. Federal Trade Commission by the aforesaid act, the Federal Trade 
Commtission on March 21, 1945, issued and subsequently served its 
complaint in this proceeding upon the respondent, Southern Califor- 
nia Fish Corp., a corporation, charging it with the violation of sub- 
section (c) of section 2 of the- Clayton Act as amended by the’ 
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Robinson-Patman Act. After the issuance of said complaint, the re- 
spondent filed an answer thereto admitting all the material allegations | 
of fact set forth in said complaint and waiving intervening procedure 
and further hearing as to said facts. Thereafter, this proceeding reg- 
ularly came on for final hearing before the Commission upon said com- 
plaint and answer thereto; and the Commission, having duly 


considered the matter and being now fully advised in the premises, © 


finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Southern California Fish Corp., is a 
corporation organized and existing under and by virtue of the laws 
of the State of California, with its principal office and place of business 
located at Terminal Island, Calif. The respondent also maintains a 
branch office at San Pedro, Calif. 

Par. 2. The respondent is now, and for many years prior hereto 
has been, engaged in the business of packing and in the sale and 
distribution of canned tuna canned mackerel, canned sardines, and | 
other sea-food products, all of which are hereinafter referred to as 
“food products.” 

Par. 3. Respondent causes said food products, when sold by it, 
to be transported from its aforesaid place of business in the State 
of California to, purchasers thereof located in various other States 
of the United States. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said food prod- 
ucts in commerce among and, between the various States of the United 
States. 

Par. 4. Respondent sells said food products through legitimate 
intermediaries who act as its agents and to whom are paid commissions 
and brokerage fees for the services so rendered. In addition, the re- 
spondent also sells its food products to direct buyers who purchase 
for their own accounts for resale. In so selling its food products the 
respondent uses its own brand names, such as Blue Sea, Sunset, Sen- 
orita, Signorina, Sunshine, and Italy. In addition, respondent also 


sells such food products under brands of its buyers, which brand 


names are different from those of the respondent’s brands and which 
identify the food products with the particular buyer or distributor. 

Par. 5. The respondent, since June 19, 1936, in connection with the 
sale of its food products in interstate commerce, has sold its food 
products under its own brands or under the brands of its buyers to 
direct buyers who purchase respondent’s food products in their own 
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names and for their own accounts for resale. During the time men- 
tioned herein respondent has paid or granted to such direct buyers, 
directly or indirectly, commissions or brokerage, or other compensa- 
tion, allowances, or discounts in lieu thereof, on such purchases made 
in their own names and for their own accounts for resale. 

Such direct buyers transmit their own purchase orders for food 
products direct to respondent, who invoices and ships such food prod- 
ucts direct to such buyers and collects the purchase price from them. 
The respondent, among its several methods of sale, pays such buyers 
commissions or brokerage fees on such purchases by deducting or 
allowing from the invoice price of the food products purchased, an. 
amount which is equal or approximately equal to the commissions or 
brokerage fees paid by the respondent to its brokers or by selling to 
such buyers at a net price which reflects brokerage customarily paid 
its brokers or by remitting to the buyer, by check, for the brokerage 
after such buyer has accepted and honored respondent’s drait for 
the purchase price. 

Contrary to the manner in which brokers operate, such buyers are 
traders for profit, purchasing and reselling such food products in their 
own names and for their own accounts, taking title to the food prod- 
ucts and assuming all the risk incident to ownership. The resale of 
such merchandise is not made at prices and on terms dictated by 
respondent but at the prices and on the terms determined by the buyer, 
who makes a profit or suffers a loss thereon, as the case may be. Such 
direct buyers shop the market and purchase food products from 
several sellers, including respondent, and purchase where they are able 
to secure the most favorable prices and terms, including the payment of 
commissions and brokerage fees. If the food products shipped by the 
respondent to the buyers are lost or damaged in transit, such buyers 
file claim with the carrier and collect damage from such carrier for 
their own accounts. Such buyers, upon receipt of such food products 
from respondent, warehouse them in their own warehouses or in public 
warehouses and insure the products at their own expense and in their 
own names and for their own accounts against contingent loss or 
damage and pledge warehouse receipts and insurance contracts cover- 
ing these products they have purchased as security for loans from 
banks. 


CONCLUSION 


The paying and granting by the respondent, directly or indirectly, 
of commissions or brokerage, or other compensation, allowances, or 
discounts in lieu thereof, to buyers of its food products who purchase 
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such food products in their own names and for their own accounts 
for resale, as hereinabove found, are in violation of subsection (c) of 
section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and answer of the 
respondent, which answer admits all the material allegations of fact 
set forth in said complaint and waives all intervening procedure and 
further hearing as to said facts, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of subsection (c) of section 2 of the act of 
Congress entitled, “An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (the Clayton Act), as amended by an act of Congress 
approved June 19, 1936 (Robinson-Patman Act). 

It is ordered, That the respondent, Southern California Fish Corp., 
a corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device in connection with 
the sale and distribution of canned tuna, canned mackerel, canned 
sardines, and other sea-food products in commerce as “commerce” is 
defined in the aforesaid Clayton Acct, do forthwith cease and desist 
from: 

Paying or granting, directly or indirectly, to any buyer, anything of 
value as a commission or brokerage, or any compensation, allowance, 
or discount in lieu thereof; upon purchases made for such buyer’s own 
account. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
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“Where : a se An Te Gheaeed in the packing and in the interstate: eae and dis- 

tribution of canned squid, canned mackerel, canned sardines, and other sea- 
food products, under its own brand name and under the brands of its buyers, 
.(1) through-legitimate intermediaries who acted as its agents and received 
commissions and brokerage fees for the services so rendered and, (2) to 
direct buyers, some of whom were known as “buying brokers,” and who, con- 
trary to the manner in which brokers operate, were traders for profit, pur- | 
chasing and selling in their own names and accounts, shopping the market, 
and taking title and assuming risks incident to ownership, etc. ; 

Paid or granted to such direct buyers, directly or indirectly, commissions or 
brokerage, or other compensation, allowance, or discount in lieu thereof, on 
such purchases made in their own names and for their own accounts for re- 
sale, by means, among others, of invoice deductions, sale at net cost reflecting 
its customary brokerage payments, or by separate remittance: 

Held, That such paying and granting of commissions or brokerage, or compensa- 
tion, allowances or discount in lieu thereof, to purchasers of food products in 
their own name and for their own account for resale under the circumstances 
set forth, were in violation of subsection (c) of section 2 of the Clayton Act 
as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Pillsbury, Madison & Sutro, of San Francisco, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1986, has violated 
and is now violating the provisions of subsection (c) of section 2 of the 
Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint, stat- 
ing its charges with respect thereto as follows. 

Paracrapn 1. Respondent Del Mar Canning Co. is a corporation 
organized and existing under the laws of the State of California, with 
its principal office and place of business located at 756 Ocean View 
Avenue, Monterey, California. 

Par. 2. Respondent, since June 19, 1936, has been and is now engaged 
in the business of buying, packing, selling, and distributing canned 
squid, canned mackerel, canned sardines, and other sea-food products 
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“(all of which are hereinafter referred to as food products) for its own 


account for resale:*".* * j 
The respondent, since July 19, 1936, in the course and conduct of its 


-'said business, has sold and distributed a substantial portion of its food 
‘ products, directly to buyers, and through brokers to buyers. 


Some such direct buyers are located in States other than the State in 


which the respondent is located, and as a result of said sales and the 


respondent’s instructions, such food products are shipped and trans- 
ported across State lines to such buyers so located. eae 

Representative of respondent’s buyers are: 

Lloyd A. Gray Co., Jacksonville, Fla.; Haas Guthman Co., Savannah, Ga.; J. T. 
Jarrell Co., Little Rock, Ark.; P. B. Smith, Charleston, S. C. ; 

Par. 3. All food products sold by respondent bear a label upon which 
appears a brand, trade-mark, or trade name. Such labels are attached 


_to such food products to identify them as the products of the person 


owning the brands, so that repeat sales may be centered upon such ~ 
brand. 

A brand, or trade-mark, or trade name may be defined as a symbol of 
business good will. Good will is an attitude in people which causes 


- them to continue to patronize a certain place or person, or to purchase. 


a definite commodity. Upon the brand used depends to whom the 
good will created by the product accrues. Thus, when respondent 
sells goods which bear its own brand, the good will accrues to its 
whereas, when it sells goods bearing the brand of another, the good 
will accrues not to the respondent, but to the person who owns the 
brand. That such is the purpose and effect of the use of brands is 


_ well known in the industry. 


The respondent’s food products are sold and distributed under two 
distinct brand classifications, namely, (1) sellers’ brands and (2) pri- 
vate brands. 

A seller’s brand may be defined as a brand, owned and controlled 
by the original seller, and as referred to herein designates brands 
owned and utilized by respondent in the promotion and sale of its 
products, which brand identifies the particular products for which 


~ respondent assumes the responsibility all the way through the channels 


of distribution to the consumer, and whatever good will is established 
thereby accrues to respondent. Among the brands so used by re- 


spondent are: Rio del Mar, Ready Meal. 


Private brands may be defined as brands owned and controlled 
by other than the original sellers, and as referred to herein designate 


brands utilized by distributors other than the original sellers, which 
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brands identify the food products with the particular seller and per- 
mit such distributors to promote the sale of those food products in- © 
dependently of respondent; and distributors rather than respondent 
assume the responsibility all the way through the channels of distribu- 
tion to the consumer, and whatever good will is established accrues to 
the distributors and not to the respondent. Distributors and not re- 
spondent determine the sales and price policies with reference to such 
food products. 

Par. 4. Respondent sells and distributes food products by two 
separate and distinct methods. 

First. The first method is by selling to buyers through brokers of 
food products. 

A broker of food products may be defined as a sales agent who ne- 
gotiates the sale of food products for and on account of the seller 
as principal, and whose compensation is a commission or brokerage 
fee paid by the seller. A broker of food products does not buy food 
products from his principal and sell such products for his own 
account. 

Such brokers act as the respondent’s sales agents, soliciting and ob- 
taining orders for respondent’s food products at respondent’s prices, 
on respondent’s terms, and largely on the reputation for quality of re- 
spondent’s products. Such brokers transmit such purchase orders to 
the respondent who thereafter invoices and ships the food products 
to the customers. The respondent pays such brokers for their service 
in negotiating and making such sales for the respondent’s account, 
commisions or brokerage fees, which are customarily based on a per- 
centage of the invoice sales prices of the food product sold. 

The food products so sold by brokers always bear the brand or 
label of the respondent, or of the buyers to whom the respondent 
sells. Therefore, none of the good will established by the products ac- 
crues to the brokers. Such brokers are not traders for profit and do 
not take title to or have any financial interest in the product sold, 
and neither make a profit nor suffer a loss on the transaction. 

Second. The second method is by the sale of food products by the 
respondent direct to buyers. All such buyers referred to herein are 
“direct buyers.” In transactions between respondent and such buyers, 
the respondent does not use brokers. 

One class of such direct buyers is known to the trade, and generally, 
as “buying brokers.” These buyers designate themselves as brokers, but 
are,not in fact brokers. 

The food products sold by the respondent to some such direct buyers 
bear brands or labels owned by such buyers, and as to such food prod- 
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ucts so branded, all the good will established by the quality of respond- 
ent’s food products accrues to such direct buyers. For the purpose 
of assuring themselves of the quality of the products so purchased and 
branded with their own labels, such buyers do not rely upon the reputa- 
tion for quality of respondent’s branded products, or upon the reputa- 
tion for quality of the branded products of other packers; but such 
buyers have established certain quality standards of their own for each 
of their several brands, and purchase products at the lowest available 
price from respondent and other packers which most nearly approach 
or exceed their own quality standards on the basis of independent tests 
by disinterested graders. 

The respondent also sells to other direct buyers (some of whom also 
incorrectly designate themselves as “brokers”) who purchase the re- 
spondent’s food products exclusively under respondent’s brands or 
labels in their own respective names and for their own accounts for 
resale. 

The respondent pays such buyers of its food products, directly or 
indirectly (regardless of whether such food products are purchased 
under respondent’s labels or private labels), commissions or brokerage 
fees, or allowances or discounts in lieu thereof on such purchases. 

Such direct buyers transmit their own purchase orders for food 
products directly to the respondent. The respondent thereafter in- 
voices and ships such food products directly to such buyers from whom 
the respondent collects the purchase price of the merchandise. The 
respondent, among its several methods of sales, pays such buyers com- 
missions or brokerage fees on such purchases (@) by deducting or allow- 
ing from the invoice price of the food products purchased an amount 
which is equal or approximately equal to the commissions or brokerage 
fees paid by the respondent to its brokers (as illustrated in the first 
method) ; (0) or by selling to such buyers at a net price which reflects 
brokerage customarily paid its brokers, and (c) by remitting to the 
buyer by check for the brokerage after such buyer has accepted and 
honored respondent’s draft for the purchase price. 

Contrary to the manner in which brokers operate (as described in 
method one above), such buyers are traders for profit, purchasing and 
reselling such food products in their own names and for their own 
accounts, taking title to the food products and assuming all risk inci- 
dent to ownership. 

Such resales are. not made at the prices, and on the terms dictated 
by respondent, but at the prices and on the terms determined by the 
buyer who makes a profit or suffers a loss thereon, as the case may be. 

Said direct buyers shop the market, and purchase food products 
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from several sellers, including respondent, and purchase where they 
- are able to secure the highest grade product at the most favorable 
prices and terms, including the direct or indirect payment of commis- 
sions or brokerage fees. ; f 

Said buyers pay the price of the food products purchased from re- 
spondent, as a condition precedent to delivery of such food products 
by the carrier to them. If the food products shipped by the respond- 
ent to the buyers are lost or damaged in transit, such buyers file claim 
with the carrier and collect damages from the carrier for their own 
accounts. 

Such buyers, upon receipt of such food products from the respond- 
ent warehouse them in their own warehouse or in public warehouses, 
and insure the products at their own expense and in their own names: 
and for their own accounts against contingent loss or damage. Sub- 
sequently, said buyers pledge warehouse receipts and insurance con- 
tracts covering these products they have purchased as security for loans 
from banks. 

Par. 5. The respondent, since June 19, 1936, in connection with the 
interstate sale of its food products by the second method set forth 
in paragraph 4, have paid or granted and are now paying or granting, 
directly and indirectly, commissions, brokerage, or other compensa- 
tion, or discounts in lieu thereof, to buyers of their food products, 
and such acts and practices as set forth above are in violation of sub- 
section (c) of section 2 of the Clayton Act as amended. 


Report, Finpines as To THE Facts, AND OrpER 


Pursuant to the provisions of an act of Congress entitled, “An Act 
to supplement existing laws against unlawful restraints and mo- 
nopolies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act, the Federal Trade 
Commission on March 22, 1945, issued and subsequently served its 
complaint in this proceeding upon the respondent, Del Mar Canning, 
Co., a corporation, charging it with the violation of subsection (c) 
of section 2 of the Clayton Act as amended by the Robinson-Patman 
Act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, the respondent withdrew said answer and filed 
in lieu thereof an answer admitting all the material allegations of 
fact set forth in said complaint,and waiving intervening procedure 
and further hearing as to said facts. Thereafter, this proceeding reg- 
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ularly came on for final hearing before the Commission upon said 


complaint and substitute answer filed by the respondent; and the 


Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Del Mar Canning Co., is a corporation 


organized and existing under the laws of the State of California, with — 


its principal office and place of business located at 756 Ocean View 
Avenue, Monterey, Calif. 

Par. 2. The respondent is now engaged, and for many years prior 
hereto has been engaged, in the business of packing, and in the sale 


and distribution of, canned squid, canned mackeral, canned sardines, 


and other sea-food products, all of which are hereinafter referred to 
as “food products.” 

Par. 3. Respondent causes said food products, when sold by it, to 
be transported from its aforesaid place of business in the State of 
California to purchasers thereof located in various other States of 
the United States. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said food products in com- 
merce among and between the various States of the United States. 

Par. 4. Respondent sells said food products through legitimate in- 
termediaries who act as its agents and to whom are paid commissions 
and brokerage fees for the services so rendered. In addition, the 
respondent also sells its food products to direct buyer's, some of whom 
are known as “buying brokers.” In so selling its food products the re- 
spondent uses its own brand names, such as Rio del Mar and Ready 
Meal, and, in addition, also sells such food products under brands of 
its buyers, which brand names are different from those of the re- 


spondent’s brands and which identify the food products with the par- — 
- ticular buyer or distributor. 


Par. 5. The respondent, since June 19, 1936, in connection with the 
sale of its food products in interstate commerce, has sold its food 
products under its own brands or under the brands of its buyers to 
direct buyers who purchase respondent’s food products in their own 
names and for their own accounts for resale. During the time men- 
tioned herein respondent has paid or granted to such direct buyers, 
directly or indirectly, commissions or brokerage, or other compensa- 
tion, allowance, or discount in lieu thereof, on such purchases made 
in their own names and for their own accounts for resale. 
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Such direct buyers (some of whom also incorrectly designate them- 
selves as “brokers”) transmit their own purchase orders for food 
products direct to the respondent, who invoices and ships such food 
products direct to such buyers and collects the purchase price from — 
them. The respondent, among its several methods of sale, pays such © 
buyers commissions or brokerage fees on such purchases by deducting 
or allowing from the invoice price of the food products purchased, 
an amount which is equal approximately to the commissions or bro- 
kerage fees paid by the respondent to its brokers or by selling such 
buyers at a net price which reflects brokerage customarily paid its 
brokers or by remitting to the buyer, by check, for the brokerage 
after such buyer has accepted and honored respondent’s draft for the 
purchase price. 

Contrary to the manner in which brokers operate, such buyers are 
traders for profits, purchasing and selling such food products in their 
own names and for their own accounts and taking title to the food 
products and assuming all the risk incident to ownership. The resale 
of such merchandise is not made at prices and on terms dictated by 
respondent but at the prices and on the terms determined by the 
buyer, who makes a profit or suffers a loss thereon, as the case may 
be. Such direct buyers shop the market and purchase food products 
from several sellers, including respondent, and purchase where they 
are able to secure the most favorable prices and terms, including the 
payment of commissions and brokerage fees. If the food products 
shipped by respondent to the buyers are lost or damaged in transit, 
such buyers file claim with the carrier and collect damage from such 
carrier, for their own accounts. Such buyers, upon receipt of such 
food products from respondent, warehouse them in their own ware- 
houses or in public warehouses and insure the products at their own 
expense and in their own names and for their own accounts against 
contingent loss or damage and pledge warehouse receipts and insur- 
stk contracts covering these products as security for loans from 

anks. 


CONCLUSION 


The paying and granting by the respondents, directly or indirectly, 
of commissions or brokerage, or any compensation, allowance, or dis- 
count in lieu thereof, to buyers of its food products who purchase such 
food products in their own names and for their own accounts for 
resale, as hereinabove found, are in violation of subsection (c) of sec- 
tion 2 of the Clayton Act as amended. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answer of 
the respondent, which substitute answer admits all the material allega- 
tions of fact set forth in said complaint and waives all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of subsection (c) of section 2 
of the act of Congress entitled, “An act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an Act 
of Congress approved June 19, 1936 (Robinson-Patman Act) : 

It is ordered, That the respondent, Del Mar Canning Co., a corpora- 
tion, and its officers, agents, representatives, and employees directly 
or through any corporate or other device in connection with the sale 
and distribution of canned squid, canned mackerel, canned sardines, 
and other sea-food products in commerce as “commerce” is defined in 
the aforesaid Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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13 THE Merce OF | 
HOVDEN FOOD PRODUCTS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO ALLEGED VIOLATION OF 
SUBSEC. (C) OF SEC. 2,0F AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5308. Complaint, Apr. 10, 1945—Decision, Mar. 25, 1946 


Where a corporation engaged in packing and in the interstate sale and distribution 
of canned sardines, canned mackerel, and canned squid, (1) through legiti- 
mate intermediaries who acted as its agents and received commissions and 
brokerage fees therefor, and (2) direct to large buyers who, masking their 
buying operations under such fictionalized designations as “broker” “mer- 
chandise broker,” or “primary distributor,” in fact purchased in their own 
names and for their own accounts, shopping the market, taking title, assum- 
ing risks, filing claims, warehousing, ete.— 

Paid and granted to such direct buyers, directly or indirectly, commissions or 
brokerage fees or other compensation, allowance, or discount in lieu thereof, 

_ upon such purchases made in their own names and for their own account: 

Held, That such paying or granting, directly or indirectly, of commissions or 
brokerage, or compensation, allowance or discount in lieu thereof, to pur- 
chasers of its food products in their own names and for their own accounts 
for resale, were in violation of subsection (c) of section 2 of the Clayton Act 
as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Pillsbury, Madison & Sutro, of San Francisco, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsection (c) of section 
9 of the Clayton Act (U.S. C. title 15, sec. 13) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrapy 1. Respondent, Hovden Food Products Corp., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of California, with its principal office and place of business 
located at Ocean View and David Streets, Monterey, Calif. 

Par. 2. Respondent is now engaged, and for many years prior hereto 

has-been engaged, in the business of packing sardines, mackerel, and 
squid, and selling such canned sea-food products to numerous buyers, 
including the buyers hereinafter named. 

The respondent sells and distributes its canned sea-food products 
by two separate methods. The first method is by utilizing intermedi- 
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aries who act for respondent in negotiating the sale of its sea-food 
products at respondent’s prices and on respondent’s terms and for 
which services such intermediaries are paid by respondent commis- 
sions or brokerage fees. The second method effectuated by the re- 
spondent is by selling its sea-food products directly to large buyers, 
such as Allison-Bedford Co., Chicago, Ill.; East Asiatic Co., San 
Francisco, Calif.; T. W. Holt, Jacksonville, Fla.; Koehler-Spalding’ 
Co., Louisville, Ky.; W. M. Meador & Co., Inc., Mobile, Ala.; Morgan, 
Napier Co., Nashville, Tenn.; North Star Co., Seattle, Wash.; Parrott 
& Co., San Francisco, Calif.; J. R. Poole Co., Boston, Mass.; E. J. 
Rinaud Co., New York City, N. Y.; and Loveless-Overton Co., Fort 
Worth, Tex.;.to whom respondent pays, directly or indirectly, com- 
missions or brokerage fees on such purchases of sea-food products 
purchased by such buyers in their own name and for their own account. 
Par. 3. The respondent, in the course and conduct of its said business 
since June 19, 1936, has sold and distributed a substantial portion of 
its sea-food products directly to the buyers named in paragraph 2 
hereof, some of which are located in States other than the State in 
which respondent is located; and as a result of said sales and the 
respondent’s instructions, such sea-food products have been shipped 
and transported across State lines by respondent to said buyers. 
Par. 4. The respondent, since June 19, 1936, in connection with the 
interstate sale and distribution of sea-food products has been and 
is now paying or granting, or has paid or granted, directly or indi- 
rectly, commissions, brokerage, or other compensation, or allowances 
or discounts in lieu thereof, to each of said buyers who purchased 
sea-food products in their own name and for their own account. 
Par. 5. While said buyers named in paragraph 2 hereof designate — 
themselves as “brokers,” they are not brokers in fact. Contrary to 
the manner in which a broker operates, said buyers purchase and 
resell for their own account; they take title to the products so pur- 
chased from the respondent and assume all risks incident to owner- 
ship. Each of said buyers pays the price of the products purchased 
from respondent as a condition precedent to delivery of the goods by 
the carrier to them. If products shipped by respondent are lost or 
damaged in transit, they file claims with the carrier and collect dam- 
ages from the carrier for their own account. Upon receipt of the 
- products from respondent said buyers warehouse them in their own 
warehouses or in public warehouses and they insure the products in 
their own name against loss or damage. Subsequently, some of, said 
buyers have on occasion pledged warehouse receipts and insurance 
contracts covering these products as security for loans from banks. 
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When such products are sold by said buyers they are sold at prices, — 
terms, and conditions of sale determined by said buyers and are in- 
voiced in the name of said buyers, who assume full and complete credit 
risks. | 
Each of said buyers masks these buying operations under the fiction- 
alized designation of “broker,” “merchandise broker,” or “primary 
distributor,” for the sole purpose of coloring the name and method 
of its operations, in order to collect commissions or brokerage fees 
from respondent and from others. Each of said buyers shops the 
market and purchases products from several sellers, including respond- 
ent, and purchases where it is able to secure the most favorable prices 
and terms, including the payment of commissions and brokerage fees. 

Par. 6. The acts and practices of the respondent in promoting sales 
of sea-food products by paying to Allison-Bedford Co., Chicago, pal 
East Asiatic Co., San Francisco, Calif. ;'T. W. Holt, J acksonville, Fla. ; 
Kochler-Spalding Co., Louisville, Ky.; W. M. Meador & Co., ‘Ines 
Mobile, Ala.; Morgan, Napier Co., Nashville, Tenn.; North Star Co., 
Seattle, Wash.; Parrott & Co., San Francisco, Calif.; J. R. Poole Co., 
Boston, Mass.; E. J. Rinaud Co., New York City, N. Y.; and Loveless- 
Overton Co., Fort Worth, Tex., directly or indirectly, commissions, 
brokerage, or other compensation and allowances, or discounts in lieu 
thereof, as set forth above, are in violation of subsection (¢) of section 
2 of the Clayton Act as amended. 


Report, Finprnes as To THE Facts, AnD ORDER 


Pursuant to the provisions of an act of Congress entitled, “An 
act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(Clayton Act), as amended by an act of Congress approved June 
19, 1936 (Robinson-Patman Act), and by virtue of the authority 
vested in the Federal Trade Commisson by the aforesaid act, the 
Federal Trade Commission on April 10, 1945, issued and subsequently 
served its complaint in this proceeding upon the respondent, Hovden 
Food Products Corp., a corporation, charging it with the violation 
of subsection (c) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, the respondent withdrew 
said answer and filed in lieu thereof an answer admitting all the 
material allegations of fact set forth in said complaint and waiving 
intervening procedure and further hearing as to said facts. There- 
after, this proceeding regularly came on for final hearing before 
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the Commission upon said complaint and substitute answer filed by 
the respondent; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapPH 1. Respondent, Hovden Food Products Corp., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of California, and with its principal office and place of business 
located at Ocean View and David Streets, Monterey, Calif. 

Par. 2. The respondent is now, and for many years prior hereto 
has been, engaged in the business of packing, and in the sale and 
distribution of, canned sardines, canned mackerel, and canned squid, 
all of which are hereinafter referred to as “food products.” 

Par. 3. Respondent causes said food products, when sold by it, t 
be transported from its aforesaid place of business in the State of 
California to purchasers thereof located in various other States of 
the United States. Respondent maintains, and at all times mentioned ° 
herein has maintained, a course of trade in said food products in 
commerce among and between the various States of the United States. 

Par. 4. Respondent sells said food products through legitimate 
intermediaries who act as its agents and to whom are paid commis- 
sions and brokerage fees for the services so rendered. In addition,. 
the respondent also sells its food products direct to large buyers who 
designate themselves as “brokers” but who in fact purchase from the 
respondent in their own names and for their own accounts. 

Par. 5. Respondent, since June 19, 1936, in connection with the sale 
of its food products in interstate commerce to the various large buyers 
who designate themselves as “brokers,” has paid or granted to such 
buyers, directly or indirectly, commissions or brokerage, or other com- 
pensation, allowance, or discount in leu thereof, on purchases made 
in their own names and for their own accounts for resale. 

While such buyers have designated themselves as “brokers,” they 
are not brokers in fact. Contrary to the manner in which a broker 
operates, said buyers purchase and resell for their own accounts; they 
take title to the products so purchased from the respondent; and they 


assume all risks incident to ownership. Each of said buyers pays the 


price of the products purchased from respondent as a condition 

precedent to delivery of the goods by the carrier to them. If products 

shipped by respondent are lost or damaged in transit, they file claims 
701631—48—vol. 42 —16 
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with the carrier and collect damages from the carrier for their own 
accounts. Upon receipt of the products from respondent, said buyers 
warehouse them in their own warehouses or in public warehouses and 
they insure the products in their own names against loss or damage. 
Subsequently, some of said buyers have on occasion pledged ware- 
house receipts and insurance contracts covering these products as 
security for loans from banks. When such products are sold by said 
buyers, they are sold at prices, terms, and conditions of sale determined 
by said buyers and are invoiced in the name of said buyers, who assume 
full and complete credit risks. 

Each of said buyers masks these buying operations under the 
fictionalized designation of “broker,” “merchandise broker,” or “pri- 
mary distributor” for the sole purpose of coloring the name and 
method of its operations, in order to collect commissions or brokerage 
fees from respondent and from others. Each of said buyers shops the 
market and purchases products from several sellers, including respond- 
ent, and purchases where it is able to secure the most favorable prices 
and terms, including the payment of commissions and brokerage fees. 


CONCLUSION 


The paying and granting by the respondent, directly or indirectly, 
of commissions or brokerage, or any compensation, allowance, or dis- 
count in lieu thereof, to buyers of its food products who purchase such 
food products in their own names and for their own accounts for 
resale, as hereinabove found, are in violation of subsection (c) of 
section 2 of the Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and substitute answer 
of the respondent, which substitute answer admits all the material 
allegations of fact set forth in said complaint and waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of subsection (c) 
of section 2 of the act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended, by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act) : 


It is ordered, That the respondent, Hoyden Food Products Corp., 
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a corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device in connection with 
the sale and distribution of canned sardines, canned mackerel, and 
canned squid in commerce as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such 
buyer’s own account. 

I¢ is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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SEBASTIAN-STUART FISH CO. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO ALLEGED VIOLATION OF 
SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1915, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5365. Complaint, Aug. 10, 1945—Decision, Mar. 25, 1946 


Where a corporation engaged in the packing and in the interstate sale and 
distribution of canned fish and fresh fish, (1) through intermediaries or 
food brokers, who acted as its agents in negotiating the sale of its prod- 
ucts at prices and terms dictated by it and received commissions or broker- 
age fees therefor, and, (2) direct to buyers purchasing in their own names 
and for their own accounts for resale— ’ 

Paid or granted, directiy or indirectly, to certain partners and to others engaged 
in buying its products in their own names, and for their own account and 
in resale thereof for profit, commissions or brokerage fees, or compensa- 
tion or allowances in lieu thereof, in substantial amounts; and 

Where said partners and others— 

Received and accepted from said corporate seller commissions or broker- 
age fees, or compensation or allowances in lieu thereof, on such purchases 
for their own account: 

Held, That such paying or granting by aforesaid seller of commissions or broker- 
age fees to buyers upon purchases for their own account, and such receipt 
and acceptance by said buyers of commissions or brokerage fees upon pur- 
chases for their own account, were in violation of subsection (c) of section 
2 of the Clayton Act, as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Mr. William P. Smith, of Washington, D. C., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter 
more particularly designated and described, since June 19, 1936, have 
violated and are now violating the provisions of subsection (c) of 
section 2 of the Clayton Act (U.S. C., title 15, sec. 18) as amended 
by the Robinson-Patman Act, approved June 19, 1936, hereby issues 
its complaint, stating its charges with respect thereto as follows. 

ParacrapH 1. Sebastian-Stuart Fish Co. is a corporation organized 
and existing under and by virtue of the laws of the State of Washing- 
ton with its principal office and place of business located at Spokane 
Street Dock, Seattle, Wash. 

The respondent Sebastian-Stuart Fish Co. has been and is now 
engaged in the business of packing, selling, and distributing canned 


SEBASTIAN-STUART FISH CO. ET AL. 203 
202 Complaint 


fish and fresh fish (all of which are hereinafter designated as food 
products) in its own name and for its own account. 

This respondent is hereafter designated as the respondent seller. 

Par. 2. The respondent seller distributes and sells its food products 
by two separate and distinct methods. The first and principal method 
is by utilizing intermediaries or food brokers, who act as respondent 
seller’s agents in negotiating the sale of respondent seller’s food prod- 
ucts at respondent seller’s prices, and on respondent seller’s terms, 
and for which services to the respondent seller such intermediaries 
or food brokers are paid commissions or brokerage fees. 

The second method utilized by the respondent seller in distribut- 
ing food products, is by the direct sale of substantial quantities of 
its food products directly to buyers; representative of whom is Charles 
Rk. Allen, to whom respondent seller pays, directly or indirectly, com- 
missions or brokerage fees on such buyer’s purchases of respondent — 
seller’s food products which are purchased by Charles R. Allen and 
other buyers in their own name and for their own account. 

Par. 3. Respondents Charles R. Allen, Sr., Gene M. Allen, Charles 
R. Allen, Jr., Mary E. Lankford, Gene M. Allen II and, Harris M. 
Allen, individuals engaged in business as partners and trading as 
Charles R. Allen, have their principal office and place of business 
located at 16 Vendue Range, Charleston, S. C., and also maintain 
branch offices and warehouses in Jacksonville, Fla., and Savannah, Ga. 

These respondents are hereinafter referred to as respondent buyers. 

The respondent buyers, since June 19, 1936, have been and are now 
principally engaged in the business of buying in their own name, 
and for their own account, various types, grades, and brands of food 
products for resale and reselling such food products for their own 
account. 

The respondent buyer in some instances, but to a lesser degree, also 
acts as an intermediary or broker for certain sellers of food products 
for whom respondent buyer negotiates the sale of such seller’s prod- 
ucts, and at such seller’s prices, and on such seller’s terms. 

Par. 4. Respondent buyer, in the course and conduct of said busi- 
ness since June 19, 1936, has purchased a substantial portion of its 
food products from Sebastian-Stuart Fish Co., which firm is located 
in a State other than the State in which respondent buyer is located, 
and as a result of respondent buyer’s orders and instructions, such 
food products have been shipped and transported across State lines 
by respondent seller to said respondent buyer. 

The respondent buyer’s purchases from respondent seller since 
June 19, 1936, are representative of respondent buyer’s purchases of 
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various types, grades, and brands of food products from numerous 
other interstate sellers, upon which purchases respondent buyer has 
also received commissions or brokerage fees. ; , 
Par. 5. Respondent seller Sebastian-Stuart Fish Co., since June 
19, 1936, in connection with the sale of its food products in inter- 


state commerce to respondent buyer Charles R, Allen, and to other 


interstate buyers for their own account for resale, as hereinbefore set 

forth, has transmitted, paid and delivered, and does transmit, pay 

and deliver, directly or indirectly, to said respondent buyer and to 

other said buyers for their own account, commissions, brokerage fees 

or other compensation or allowances in lieu thereof in substantial 

amounts; ard the respondent buyer Charles R. Allen, since June 19, 

1936, has received and accepted and is now receiving and accepting, 

commissions, brokerage fees, and other compensation or allowances 

in lieu thereof in connection with said respondent buyer’s interstate 

purchases of food products from the respondent seller and from 
other interstate sellers from whom respondent buyer purchases and 

has purchased food products in its own name and for its own account 
for resale. 

Par. 6. The foregoing acts of respondent seller Sebastian-Stuart 
Fish Co., in granting or paying commissions or brokerage fees on 
its sales of food products to respondent buyer Charles R. Allen and 
to other interstate buyers, and the foregoing acts of respondent 
buyer Charles R. Allen in receiving or accepting, directly or indi- 


rectly, commissions or brokerage fees on its purchases of food prod- — 


ucts from respondent seller Sebastian-Stuart Fish Co. and from other 
interstate sellers, are in violation of subsection (c) of section 2 of the 
Clayton Act as amended. 


Report, Finpines as to THE Facts, anpD OrpDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 
19, 1986 (15 U.S. C., sec. 13), the Federal Trade Commission, on 
August 10, 1945, issued, and thereafter served, its complaint in this 
proceeding upon the respondents named in the caption hereof, charg- 
ing them with the violation of subsection (c) of section 2 of said 
Clayton Act; as amended. Subsequently, the respondents filed an- 
swers admitting all of the material allegations of fact set forth. in 
the complaint and waiving all intervening procedure and further, 
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hearings as to the facts. Thereafter, the proceeding regularly came 


on for final hearing before the Commission on the complaint and | 


answers, and the Commission, having duly considered the matter and 
being now fully advised in the premises, makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Sebastian-Stuart Fish Co. (hereinafter 
referred to as respondent seller) is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Washington, with — 
its principal office and place of business located at Spokane Street 
Dock, Seatile, Wash. This respondent is now and has been engaged 
in the business of packing, selling, and distributing canned fish and 
fresh fish (all of which are hereinafter designated as food products). 

Par. 2. Respondent seller distributes and sells its food products by 
two separate and distinct methods. The first and principal method is 
by utilizing intermediaries or food brokers, who act as respondent 
seller’s agents in negotiating the sale of its products at such prices 
and on such terms as are dictated by respondent seller. For such 
services such intermediaries or brokers are paid commissions or broker- — 
age fees by respondent seller. The second method utilized by re- 
spondent seller in distributing its products is the sale of such prod- 
ucts directly to buyers, who purchase such products in their own name — 
and for their own account for resale. , 

Par. 8. Respondents Charles R. Allen, Sr., Gene M. ier Charles 
R. Allen, Jr., Mary E. Lankford, Gene M. ATtoh, II, and Hee M. 
Allen are individuals engaged in business as partners under the name 
of Charles R. Allen, with their principal office and place of business 
located at 16 Vendue Range, Charleston, S. C. They also maintain 
branch offices and warehouses in Jacksonville, Fla., and Savannah, Ga. 
These respondents are hereinafter referred to as respondent buyers. 
Respondent buyers are now and have been engaged principally in the 
business of buying in their own name, and for their own account, va- 
rious food products and reselling such products for profit. In some 


instances respondent buyers also act as an intermediary or broker for 


certain sellers of food products. 

Par. 4. Respondent buyers, in the course and conduct of their busi- 
ness, since June 19, 1936, have purchased a substantial portion of 
their food products from respondent seller. As a result of such pur- 
chases such products have been shipped and transported from re- 
spondent seller’s place of business in the State of Washington across 
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State lines to the places of business of respondent buyers in the States 
of South Carolina, Florida, and Georgia. Pike 

Par. 5. Respondent seller, since June 19, 1936, in connection with 
the sale of its food products in interstate commerce to respondent 
buyers, for their own account for resale, has paid or granted, directly 
or indirectly, to respondent buyers, commissions or brokerage fees, 
or compensation or allowances in lieu thereof, in substantial amounts. 
Since said date, respondent buyers, in connection with their interstate 
purchases of food products for their own account from respondent 
seller, have received and accepted from respondent seller commissions 
or brokerage fees, or compensation or allowances in lieu thereof. 

In addition to the paying or granting of commissions or brokerage 
fees to respondent buyers upon their own purchases as set forth above, 
respondent seller has paid or granted to other buyers commissions or 
brokerage fees on interstate purchases made by such buyers for their 
own account. Likewise, respondent buyers have received and accepted 
from other sellers commissions or brokerage fees upon interstate pur- 
chases of food products made by respondent buyers for their own 
account. 


CONCLUSION 


The paying or granting by respondent seller of commissions or 
brokerage fees to buyers upon purchases made by such buyers for 
their own account, and the receipt and acceptance by respondent 
buyers of commissions or brokerage fees upon purchases made for 
their own account, as:herein found, are violative of subsection (c) 
of section 2 of the aforesaid Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answers of the respond- 
ents, in which answers respondents admit all of the material allegations 
of fact set forth in the complaint and waive all intervening procedure 
and further hearing as to said facts; and the Commission having made 
its findings as to the facts and its conclusion that the respondents have 
violated the provisions of subsection (c) of section 2 of an act of Con- 
gress entitled “An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by the Robinson-Patman Act, 
approved June 19, 1986 (15 U.S.C., sec. 18). 
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It is ordered, That respondent Sebastian-Stuart Fish Co., a corpora- 
tion, and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the sale and 
distribution of food products in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, do forthwith cease and desist from: . 

Paying or granting, directly or indirectly, to any buyer anything of 
value as a commission or brokerage, or any compensation, allowance, or 
discount in lieu thereof, upon purchases made for such buyer’s own 
account. 

It-is further ordered, That respondents Charles R. Allen, Sr., Gene 
M. Allen, Charles R. Allen, Jr., Mary E. Lankford, Gene M. ise, II, 
and Harris M. Allen, padi adnate and as partners trading savage the 
name Charles R. Allen, or trading under any other name, and their 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the purchase of food products 
in commerce, as cenmenceie is defined in the aforesaid Clayton Act, do 
forthwith cease and desist from: 

Receiving or accepting, directly or indirectly, from any seller any- 
thing of value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, upon purchases made for respond- 
ents’ own account. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they have 
complied with this order. 
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- BARL HALL, TRADING AS UNITED WATCH COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
“or SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4653. Complaint, Dec. 5, 1941—Decision, Mar. 26, 1946 


Where an individual engaged in the interstate sale and distribution of watches 

and other articles of merchandise— 

(a) Falsely represented, directly and indirectly, through statements in news- 
papers and ‘periodicals and circulars, catalogs, and other advertising ma-_ 
terials, that the wrist watch and “Locomotive Special’ watch sold by him 
were of shockproof design and construction, and that the “Locomotive Spe- 
cial” was sold exclusively by him ; . 

(b) Falsely represented as aforesaid through use of the statement “to advertise 

our business and introduce our bargain list of Higin watches” and other 
statements of similar import, that his.wrist watch was an Elgin watch manu- 
factured by the Elgin Watch Co. ; . 

ic) Falsely represented as aforesaid, through use of the words “Locomotive Spe- 
cial,” that the watches so designated were railroad watches possessing the 
accuracy and dependability required for use by railroad employees; and 

(d@) Made deceptive use of the term “yellow gold effect” and “gold effect” to — 
describe his watch cases and thereby cause purchasers and prospective pur- 
‘chasers to believe that the same were made in part of gold or contained some 
gold, contrary to the fact ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
| public into the erroneous belief that such representations were true and of 
thereby causing it to purchase substantial quantities of his said watches: 
Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 

tive acts and practices in commerce. d 


Before Mr. James A. Purcell, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Mr. Charles H. Rowan, of Milwaukee, Wis., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Earl Hall, an indi- 
vidual trading as United Watch Co., hereinafter referred to as re- 
spondent, has violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof -would be 
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‘in the public interest, hereby issues its complaint stating its charges in 
_that-respect as follows. : are, 


ParacrapyH 1. The respondent, Earl Hall, is an individual trading 


and doing business as United Watch Co., with his office and principal 
-place of business located at 213 Guarantee Bank Building, St. Cloud, 
. Minn. ., 


Par. 2. The respondent is now and for more than 1 year last past 
has been engaged in the sale and distribution of watches and other _ 


articles of merchandise. Respondent causes his said merchandise, 
when sold by him, to be transported from his aforesaid place of busi- 


ness in the State of Minnesota to purchasers thereof located in various 


other States of the United States and in the District of Columbia. 


Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said merchandise in commerce between and 
among the various States of the United States and the District of 
Columbia. . 

Par. 3. In the course and conduct of his aforesaid business and for 
the purpose of inducing the purchase of his merchandise, the respond- 
ent has made many false, misleading, and deceptive statements and 
representations relative to his said watches in circulars, pamphlets, 
letters, and other written or printed matter and in advertisements in- 
serted in newspapers, magazines, and trade journals, all of which are 
circulated and distributed among prospective purchasers. Among 


and typical of such false and misleading and deceptive statements and 


representations are the following: 
SHOCK PROOF wrist watch $1.95 


* * * To advertise our business and introduce our bargain list of HLGIN 


WATCHES, we will send this elegant, new, small, thin streamline, SHOCK PROOF 


wrist watch, * * * for only $195 * * *. 

Sold only by us. Shockproof movement. No. 5—locomotive special * * * 
yellow gold effect case with locomotive embossed on back. Waldemar Knife and 
Chain Free. Complete set, $2.50. 

* * * Tocomotive Special Pocket Watch with 60 Red minute numeral 
Engineers dial, shockproof movement and yellow gold colored case, with engraved 
effect front and Locomotive on back. 


Par. 4. Through the use of the foregoing statements and representa- 


‘tions and others of similar import and meaning, not specifically set out 
herein, the respondent represents and has represented, directly or by 


implication, that the wrist watch described, advertised, and sold by him 


‘at the price of $1.95 is an Elgin watch and is of shockproof design and 


construction ; that the case of the No. 5 locomotive special men’s watch 
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described, advertised, and sold by him at the price of $2.50 is gold and 
that the movement of said watch is of special shockproof design and © 
construction and that said watch is sold only by the respondent ; that a 
knife and chain are furnished free to the purchasers of said watches. 

Through the use of the words “Jocomotive special” and “engineer’s 
dial,” in connection with the description of certain of his watches, 
respondent represents or implies that said watches are “railroad” 
watches. “Railroad” watches are known and understood by the pur- 
chasing public to be watches possessing the accuracy and dependability 
required for use by railroad employees and are considered to be espe- 
cially valuable and desirable. Respondent enhances the implication 
that said watches are “railroad” watches by pictorial representations 
showing said watches with large hands, large distinct hour numerals, — 
and small minute numerals which features are generally found in 
genunine “railroad” watches. In addition, such pictorial representa- 
tions show the outlines of a locomotive stamped on the back of the 
watch. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact the wrist 
watch described and offered for sale at $1.95 is not an Elgin watch, — 
and is not of shockproof design and construction. The No. 5 locomo- 
tive special watch is not a “railroad” watch and possesses none of the 
essential features of design and construction required of watches to be 
used by railroad employees. It is of the cheapest construction and 
only simulates in appearance a genuine “railroad” watch. The case 
of said watch contains no gold whatsoever. Said watch is sold by 
others as well as by respondent. The movement of said watch is not 
of shockproof design and is not constructed in such a manner as to be 
shockproof. The knife and chain are not furnished free but are a 
part of a combination offer and the price thereof, including a profit to 
respondent, is included in and made a part of the purchase price of 
the watch. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his said 
watches, disseminated as aforesaid, has the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations are true, and cause, and has caused, a substantial 
portion of the purchasing public, because of such erroneous and mis- 


taken belief, to purchase substantial quantities of respondent’s 
watches. 
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Par. 7. The aforesaid arcts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the meaning and intent of the Federal Trade Commission Act. 


Report, Frnprngs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 5, 1941, issued and subse- 
quently served its complaint in this proceeding upon the respondent, _ 
Ear! Hall, an individual trading as United Watch Co., charging him 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto, testimony 
and other evidence in support of, and in opposition to, the allegations _ 
of said complaint were introduced before a trial examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Subsequent thereto, the Commission issued its order dated 
February 23, 1943, reopening’ said cause for the taking of further 
testimony on the question of possible deception in the use of the term 
“vellow gold effect.” Thereafter, this proceeding regularly came on 
for final hearing before the Commission upon said complaint, answer 
thereto, testimony and other evidence including supplemental test1- 
mony taken pursuant to the order of the Commission of February 23, 
1943, report of the trial examiner upon the evidence and exceptions 
filed thereto, supplemental report of the trial examiner upon the ev1- 
dence, and briefs in support of the complaint and in opposition there- 
to (oral argument not having been requested) ; and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


' Paracraruy 1. Respondent, Earl Hall, is an individual trading and 
doing business as United Watch Co., with his office and principal place 
of busimess located at 213 Guarantee Bank Building, St. Cloud, Minn. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of watches and other articles of 
merchandise. Respondent causes his said merchandise, when sold by 
him, to be transported from his aforesaid place of business in the 
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State of Minnesota to purchasers thereoflocated: in various other 


States of the United States and in the District of Coltimbia. . Re-. 
spondent maintains, and at all times mentioned herein has maintained, » 
a course of trade in said merchandise in commerce between and among 


the various States of the United States and in the District of Co- 
lumbia. 

Par. 3. Inselling and distributing his various watches the respond- 
ent particularly features two cheaper watches, a wrist watch which 


sells for $1.98 and a “Locomotive Special” watch, which sells for $2.50. 
to the consumer. These watches are sold ehtirely on a mail-order. 
basis, either direct to consumers or through local agents. In order 


to induce the purchase of his said products by prospective purchasers 
and agents and to induce the sale of his products by local agents, 
the respondent places advertisements of his products in various news- 
papers and periodicals, and issues various circulars, catalogs, and other 
advertising material. In such advertising disseminated by ‘the re+ 
spondent to induce the purchase of his products the respondent has 
made false, deceptive, and misleading statements and representations 
concerning his products. Among and typical of such false, misleading, 
and deceptive statements and representations are the following: 


SHOCKPROOF WRIST WATCH $1.95 


* * * To advertise our business and introduce our bargain list of ELGIN 
watches, we will send this elegant, new, small, thin streamline, SHOCKPROOF 


Wrist Watch for only $1.95. * * * Or men’s thin gold effect, Locomotive - 


Special RED minute dial pocket-watch, with FREE Knife and Chain set to 
match, only $1.98. 
SOLD ONLY BY US 
SHOCKPROOF MOVEMENT 


NO. 5—LOCOMOTIVE SPECIAL. 60 RED MINUTE NUMERALS. YELLOW 


GOLD EFFECT CASE WITH LOCOMOTIVE EMBOSSED ON BACK. WAL- 


DEMAR KNIFE AND CHAIN FREE. COMPLETE SET $2.50. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of similar import and meaning not specifically 
set out herein, the respondent represents and has represented directly 
and by implication that the wrist watch and “Locomotive Special” 
watch sold by the respondent are of shockproof design and construc- 
tion and that the “Locomotive Special” is sold exclusively by the re- 
spondent. Through the use of the statement “to advertise our business 
and introduce our bargain list of Elgin watches” and other statements 
of similar import, the respondent represents, both directly and by 


implication, that his wrist watch is an Elgim watch manufactured by’ 


the Elgin Watch Co. Through the use of the words “Locomotive 
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Special” to designate and describe respondent’s watches, respondent, 
represents that the watches so described or designated are railroad. 
watches possessing the accuracy. and dependability required for use . 


by railroad employees. - 


Par. 5. The foregoing statements and representations are grossly . 


‘exaggerated, false, and eee eine In truth and in fact, respondent’s - 


wrist watches and “Locomotive Special” watches are not of shock-: 
proof design and construction but are watches made exactly the same 
as other watches of the same grade, and respondent’s “Locomotive 
Special” watches are not sold exclusively by the respondent, but, in- 
stead, are also sold by other dealers in watches. Respondent’s wrist 
watches are not Elgin watches manufactured by the Elgin Watch Co. 
Respondent’s “Locomotive Special” watch is not a railroad watch and 
possesses none of the essential features of design and construction re- 


quired of watches to be used by railroad employees. 


Par. 6. The Commission further finds that the use by the respondent 
of the terms “yellow gold effect” and “gold effect” is deceptive and 


_ causes purchasers and prospective purchasers to believe that watch 


cases so described or designated are made in part of gold or contain 
some gold when in’fact respondent’s watch cases so described or desig- 
nated contain no gold whatsoever. | 
Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his said 
watches disseminated as aforesaid, has the capacity and tendency to 
and does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements and 
representations are true and causes and has caused a substantial por- 
tion of the purchasing public, because of such erroneous and mistaken 


belief, to purchase substantial quantities of respondent’s watches. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint (including supplemental testimony, taken 
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pursuant to order of the Commission of February 23, 1943, on the 
question of possible deception in the use of the term “yellow gold 
effect”) taken before a trial examiner of the Commission theretofore 
duly designated by it, report of the trial examiner upon the evidence 
and exceptions filed thereto, supplemental report of the trial examiner 
upon the evidence, and briefs filed in support of the complaint and in — 
opposition thereto; and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is-ordered, That the respondent, Earl Hall, an individual trading 
as United Watch Co., and his representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of watches and other mer- 
chandise in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing that any-watch is an Elgin watch which is not manu- 
factured by the Elgin Watch Co. 

9. Using the term “Elgin” in such a way as to represent either 
directly or by implication that respondent’s watches are Elgin watches 
when such watches are not in fact manufactured by the Elgin 
Watch Co. ; 

3. Using the term “Locomotive Special” or any other term of similar 
import or meaning to designate or describe a watch which is not a 
railroad watch possessing the accuracy and dependability required for 
use by railroad employees. 

4. Representing that respondent’s watches are shockproof unless the 
movement of said watches are of special shockproof design and con- 
struction. 

5, Representing that any watch is sold exclusively by the respondent _ 
when watches of the same quality, design, and construction are sold 
by other dealers in watches. 

6. Using the term “yellow gold effect” or “gold effect” or any other 
term of similar import or meaning to designate or describe watch 
cases or other items of jewelry which are not made in whole or in part 
of gold. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he has 
complied with this order. 


\ 
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BLUE RIBBON HATCHERIES CORPORATION TRADING AS 
BOCKENSTETTE’S BLUE RIBBON FARMS 


MODIFIED CHASE. AND, DESIST ORDER 
Docket 4537, Order, March 27, 1946 


Modified order in proceeding in question—in which original order issued on May 
11, 1942, 34 F. T. C. 11938—making the prohibitions of said order requiring — 
respondents, in connection with offering of chicks or chickens, to cease repre- 
senting that they are R. O. P. poultry breeders or that they operate a poultry 
plant under the supervision of an official from the agency supervising U. 8. 
Record of Performance Work, etc., as below set forth, subject to the pro- 
vision that the order shall not be construed as prohibiting representations 
that respondents’ baby chicks are R. O. P. sired when such chicks have ac- 
tually been sired by males officially banded with U. S. R. O. P. sealed and 
numbered official leg bands and duly registered as such; or representations 
that the flocks supplying the eggs from which the baby chicks are hatched 
are headed by R. O. P. males when such flocks are segregated and headed 
by officially banded R. O. P. males: Provided, however, That such represen- 
tations are not so made as to represent directly or by implication that the 
baby chicks so offered for sale are U.S. R. O. P. chicks, or that the respondents 
are participants in the National Poultry Improvement Plan. 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Wheeler, Brewster, Hunt & Goodell, of Topeka, Kans., for respond- 
ents. 
Mopiriep Orper To CEASE AND DEsisT 


This proceeding coming on for further hearing before the Federal 
Trade Commission, and it appearing that on May 11, 1942, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that the substituted respondents J. A. Bockenstette and Rose 
M. Bockenstette, trading as Bockenstette’s Blue Ribbon Farms, had 
violated the provisions of the Federal Trade Commission Act, and 
on May 11, 1942, issued and subsequently served its order to cease 
and desist upon said substituted respondents, J. A. Bockenstette and 
Rose M. Bockenstette. 

Thereafter, on July 10, 1942, respondents filed their petition to 
review and set aside the order to cease and desist in the United States 
Court of Appeals for the Tenth Circuit. On March 30, 1943, said 
court entered its final decree affirming and enforcing the said order 
to cease and desist. 
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- Thereafter, on October, 25, 1945, the Commission and respondents 
filed with said court a joint motion to modify said decree in certain 
particulars. On November 7, 1945, the court entered its decree grant- 


ing said motion and commanding respondents to comply with said © 


modified decree. 

The time within which a petition for a writ of certiorari might have 
been filed in the Supreme Court of the United States by the respondents 
having expired on February 7, 1946, without such petition having 
been filed, the said court’s decree of November 7, 1945, thereupon be- 
came final on February 7, 1946.. | : 

In conformity with such final decree of the United States Circuit 


Court of Appeals for the Tenth Circuit dated November 7, 1945, and 


pursuant to the provisions of the Federal Trade Commission Act, the 


Commission hereby issues this, its modified order to cease and desist. 


It is ordered, That the substituted respondents, J. A. Bockenstette 


and Rose M. Bockenstette, trading as Bockenstette’s Blue Ribbon 


Farms, or trading under any other name or designation, their respre- 
sentatives, agents, and employees, jointly or severally, directly or 


through any corporate or other device, in connection with the offering — 


for sale, sale, and distribution of chicks or chickens, do forthwith cease 
and desist from directly or indirectly: 
‘1. Disseminating or causing to be disseminated any advertisement, 


by means of the United States mails, or by any other means, in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 


which advertisement represents, directly or by implication— 

(a) That respondents are R. O. P. poultry breeders, or that they 
operate a poultry plant under the supervision of an official from the 
agency supervising U. S. Record of Performance work; 

(>) That the average egg production of hens grown from chicks 
sold by respondents exceeds the average egg production from an equal 
number of hens generally, by 94 eggs each, per annum, or by any other 
appreciable amount; ; 

(c) That hens in respondents’ flocks lay an egg daily; 

(d) That purchasers of respondents’ products are enabled to pro- 


duce eggs at from one-third to one-half the cost of producing them j 


with birds of ordinary breeding; 


(e) That respondents protect purchasers of their chicks against 


losses, up to 4 weeks. 


9. Disseminating or causing to be disseminated any advertisement — | 


by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
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defined in the Federal Trade Commission Act, of respondents’ product, 
which advertisement contains any of the representations preeibiiet 
in paragraph (1) hereof. 

It is further ordered, That this order shall not be construed as pro- 
hibiting oi that respondents’ baby chicks are R. O. P. 
sired when such chicks have actually been sired by males which have 
been officially banded with U.S. R. O. P. sealed and numbered official 
leg bands and duly registered as such; or representations that the 
flocks supplying the eggs from which the baby chicks are hatched. 
are headed by R. O. P. males when the flocks concerning which such 
representations are made are segregated and headed by such officially 
banded R. O. P. males: Provided, however, That such representations 
are not made in such a manner as to represent directly, or by implica- 
tion, that the baby chicks so offered for sale are U.S. R. O. P. chicks, 
or that the respondents are participants in the National Poultry Im- 
provement Plan. 

It is further ordered, That the substituted respondents, J. A. Bock- 
enstette and Rose M. Bockenstette, shall, within 60 days after service 
upon them of this order, file with the Commission a report in writing, 


setting forth in detail the manner and form in which they have com- 


plied with this order. 


918 FEDERAL TRADE COMMISSION DECISIONS 
Syllabus 42 F.T.C. 


In THE MATTER OF 


LEWIS & CONGER, AND CONRAD W. WOEHLER, TRADING 
| ‘AS C. W. PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5191. Complaint, July 17, 1944—Decision, Apr. 2, 1946 


Where a corporation which operated a retail store specializing in house furnish- 
ings, including an item designated as “foxhole pillow,” and an individual | 
engaged in sale at wholesale to retailer customers of said article manufac- 
tured of materials furnished by him— 

(a) Represented through statements in advertisements in circulars, radio con- 
tinuities and other advertising media, including pictorial representations— 
directed to relatives and friends of the men‘in the armed forces—that said 
pillows might be easily and satisfactorily carried beneath the webbing of a 
military helmet without coming in contact with the head or affecting the 
circulation of air; 

The facts being that, after being so placed, said pillow would rest upon the head 
and cause the helmet to be so elevated as to fail to give the important and 
planned protection to the neck of the wearer, and its bulk would completely 
fill the space in the top of the helmet above the webbing and jnterfere with 
the circulation of air; and i 

(b) Represented, as aforesaid, that their “foxhole pillows” were suitable for use 
by soldiers to rest their heads in foxholes when engaged in active combat ; 

The facts being that Army regulations require that the steel helmet-be worn 
day and night in active combat and in foxholes so that, due to such require- 
ment and to the formation of the foxhole, the pillow could serve no useful 
purpose as a headrest and could not be used for the comfort of the soldier 
in combat; and, ; 

(c) Represented deceptively and misleadingly, through designation “foxhole 
pillow,” that their product was suitable for use by soldiers engaged in active 
combat in foxholes ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public and of causing members thereof, concerned for the comfort of relatives 
and friends in the armed services and in an effort to lighten the burden of 
men engaged in combat, to buy substantial quantities of their said “foxhole 
pillows” in the erroneous belief that they were satisfactory for use as 
represented by them: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 

Mr. William L. Pencke for the Commission. 

_ _ Haggerty, Myles & Wormser, of New York City, for Lewis & Con- 
ger, andalong with Mr. F. A. McKenzie, of New York City, for Conrad 

W. Woehler. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Lewis & Conger, a 
corporation, and Conrad W. Woehler, trading and doing business as 
C. W. Products Co., hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect as 
follows. 

Paracrapn 1. Lewis & Conger is a corporation organized and exist- 
ing under the laws of the State of New York, with its principal office 
and place of business located at Forty-fifth Street and Sixth Avenue 
in the city and State of New York, where respondent operates and 
maintains a retail store, specializing in house furnishings, including 
an item designated as “Foxhole Pillow”. 

Conrad W. Woehler is an individual trading and doing: business 
under the firm name of C. W. Products Co., with his principal place 
of business located at 155 East Forty-fourth Street in the city and 
State of New York. Said respondent is a wholesale distributor of said 
“Foxhole Pillow” which he causes to be manufactured from materials 
furnished by him and which pillows he sells and distributes to his 
retailer customers. : 

Par. 2. Respondents are now, and have been for more than 10 
months last past, engaged in the sale and distribution of a pillow 
designated as “Foxhole Pillow”. Respondents sell and distribute said 
pillows to retailers and members of the purchasing public respectively 
as aforesaid, which purchasers are situated in the various States of the 
United States and in the District of Columbia. Respondents cause 
said pillows to be transported from their respective places of business 
in the State of New York to purchasers thereof located in the various 
States of the United States other than the State of New York, and 
in the District of Columbia. Respondents maintain, and at all times 
herein mentioned have maintained, a course of trade in said pillows 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their said businesses in com- 
merce as aforesaid, and for the purpose of inducing their prospective 
customers to purchase said pillows, the respondents have made and 
are making numerous false, deceptive, and misleading statements and 
representations with respect to the merits and functions of their said 
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pillows in newspaper and magazine advertisements, circulars, testi- 
monial letters, radio continuities, and other advertising media. Among 
and typical of said statements and representations used as aforesaid 
by the respondents are the following: iy 


The horseshoe shape of the pillow makes it possible to slip it into its carrying | 
position in the crown of the helmet liner under the webbing with the greatest of 
ease and it should not come in contact with the top of the head or interfere with 
the circulation of air. i 

The use of the pillow assures normal head blood circulation when resting on — 
the side. 

Yoxhole Pillow—comfort for him anywhere—on trains, transports, in the field. — 
Washable covering of sturdy tackle twill with a hair pillow inside. He'll carry 
it. easily in his helmet or pocket. 

He'll tote it around inside his helmet and not even know it’s there. He'll 


whip it out at a moment’s notice for use as a seat during endless hours of Rs 


waiting or as a pillow to catch a comfortable 40 winks. 

The washable water-repellant cover of tackle twill cleans easily and the pillow 
packs handily in crown of helmet or pocket. 

Specially constructed to fit snugly beneath webbing of liner, nor will it bulge 
in any pocket. 3 

They are more comfort than anything else. 


Par. 4. Through the use of the aforesaid statements and representa- 
tions, and others of similar import and meaning not herein set out, the 
respondents represent and imply to the purchasing public that said 
so-called “Foxhole Pillow” is capable of being placed in the crown of 
a soldier’s steel helmet without difficulty; that said pillow will not 
prevent circulation of air and will not come in contact with the head; 
that said pillow will assure normal circulation of head blood; that the 
outside covering and the cover on the pillow itself is manufactured 
of tackle twill and that the stuffing consists of hair ; that it is especially 
constructed to fit readily beneath the webbing of a soldier’s helmet; 
that it will not bulge in any pocket; and that it affords more comfort 
_ than any other article which may be carried by a soldier. 

The designation of respondents’ product as foxhole pillow implies 
to the purchasing public that said pillow is suitable for use by members 


of the armed forces engaged in active combat when occupying so-called 
foxholes. 


Par. 5. In truth and in fact, said representations, statements, and 
implications disseminated as aforesaid are exaggerated, deceptive, and 
misleading. The size of respondents’ pillow is approximately 714 
by 814 inches with a thickness of approximately 21% inches, and it 
will not fit readily or snugly into the top of a steel helmet beneath 
the webbing. On the contrary, it can be placed in said helmet only 
with great difficulty and after being so placed, the helmet will be 
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elevated on the wearer’s head and thereby fail to give the necessary 
protection to the neck of the wearer, which is one of the important 


purposes for which the helmet was designed. Placing said pillow in > 
the top of the helmet will interfere with the circulation of air and 
will come in direct contact with the top of the head. Because of its 
size, the pillow will bulge the pocket of the regulation blouse if placed | 
therein. In truth and in fact, not all of the cover material of said 
pillows is made of tackle twill, but on the contrary is manufactured 
of a material consisting of cotton and rayon. The filling of said 
pillows does not consist entirely of hair, but is composed of approxi- 
mately 85 percent hogs’ hair and 15 percent vegetable fiber; and while 


said content is set forth on the label attached to the pillow, it is 


attached to the cover of the pillow itself and not apparent to the | 
observer unless the outer cover is removed, whereas on the box con- 
taining said pillow appears the statement, “Hair Pillow.” 

Respondents’ pillows do not afford the wearer more comfort than 
any other article and moreover, constitute an excess and useless piece 
of baggage and an additional burden to a soldier whose necessary and 
essential equipment weighs 70 pounds. 

The designation of respondents’ product as foxhole pillow is de- 


-ceptive and misleading, in that it implies that a soldier engaged in 


active combat may utilize said pillow when compelled to occupy what 
is known in military parlance as a foxhole. Foxholes are trenches 


‘dug by the individual soldier for the purpose of affording protection 


against direct enemy fire. In many cases, foxholes are exceedingly 
shallow, barely accommodating the body of a soldier. Any equipment 
not absolutely necessary in combat when a soldier occupies a foxhole 
must be discarded as useless, and respondents’ pillow would constitute 
a hindrance and useless piece of equipment. 

There are millions of members of the purchasing public who have 
relatives and friends in the armed forces and who readily seize upon — 
every opportunity to lighten the burdens of the men engaged in mili- — 
tary service. By reason of their great concern for the comfort of said » 
relatives and friends, such persons readily believe the advertising 
representations made by respondents and as a result thereof are in- 


duced to purchase large quantities of respondents’ product without 


having an opportunity to inquire whether such representations are 
truthful and according to the facts. 

Par. 6. The use of the said exaggerated, misleading, and deceptive 
statements and representations as aforesaid has had and now has the 
tendency and capacity to and does mislead and deceive a substantial 


number of the purchasing public into the erroneous and mistaken belief 
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that said representations and implications are true. As a result of 
such erroneous and mistaken beliefs, many members of the purchasing 
public have purchased a substantial number of aE said fox- 
hole pillows. 
Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 17, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Lewis & Conger, a corporation, and Conrad W. Woehler trading as 
C. W. Products Co., charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of the answer 
of the respondents thereto, testimony and other evidence in support 
of and in opposition to the allegations of said complaint were taken 
before a trial examiner of the Commission theretofore duly desig- 
nated by it, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, this proceeding 


regularly came on for final hearing before the Commission upon said _ ‘ 


complaint, answer thereto, testimony and other evidence, report of 
the trial examiner upon the evidence and exceptions filed thereto, and 
briefs filed in support of the complaint and in opposition thereto 
(oral argument not having been requested) ; and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 


and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Lewis & Conger is a corporation organ- 
ized and existing under the laws of the State of New York, with its 
principal office and place of business located at Forty-fifth Street and 
Sixth Avenue in the city and State of New York, where said re- 
spondent operates and maintains a retail store specializing in house- 
furnishings, including an item designated as “Foxhole Pillow.” 

Respondent Conrad W. Woehler is an individual trading and doing 
business under the firm name of C. W. Products Co., with his principal 


LEWIS & CONGER BT AL. 223 
218 Findings 


piace of business located at 155 East Forty-fourth Street in the city 
and State of New York. Said respondent is a wholesale distributor 
of said “Foxhole Pillow,” which he causes to be manufactured from 


materials furnished by him and which pillows he sells and distributes 


to his retailer customers. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the sale and distribution of a pillow designated 
as “Foxhole Pillow.” Respondents sell and distribute said pillows to 
retailers and members of the purchasing public, respectively, as afore- 
said, which purchasers are situated in the various States of the United 
States and in the District of Columbia. Respondents cause said pil- 
lows, when sold, to be transported from their respective places of 
business in the State of New York to purchasers thereof located in 
various other States of the United States. Respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in said pillows in commerce among and between the various States of 
the United States. 

Par. 3. In the course and conduct of their said businesses, and for 
the purpose of inducing the purchase of their said “Foxhole Pillows,” 
the respondents have made false, deceptive, and misleading statements 
and representations in advertisements placed in magazines, news- 
papers, and other periodicals and in circulars, radio continuities, and 
other ‘advertising media. ‘These advertisements were directed to rela- 
tives and friends of the men in the armed forces and by means of state- 
ments and pictorial representations contained therein purport to 
describe the conditions under which said pillows may be used. Typical 
of the representations contained in said advertisements, circulars, 
radio continuities, and other advertising media are the foliowing: 

1. That respondents’ “Foxhole Pillow” may be easily and satisfac- 
torily carried beneath the webbing of a military helmet without coming 


in contact with the head or affecting the circulation of air. 


2. That respondents’ “Foxhole Pillow” is suitable for use by soldiers 
to rest their heads in foxholes when engaged in active combat. 

Par. 4. In truth and in fact, respondents’ “Foxhole Pillows” cannot 
be easily and satisfactorily carried in the top of a military helmet 
beneath the webbing thereof because, after being so placed, said pillow 
will rest upon the head and cause the helmet to be elevated on the 
wearer’s head and thereby fail to give the necessary protection to the 
neck of the wearer, which is one of the important purposes for which 
the helmet was designed. The bulk of the pillow will completely fill 
the space in the top of the helmet above the webbing and interfere 
with the circulation of air. Respondents’ “Foxhole Pillows” are not 
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suitable for use by soldiers engaged in active combat in foxholes. The 
foxhole was designed to give the soldier protection against small arms 
fire, overhead fire, and from tanks and armored vehicles. According 
to Army regulations, the standard size of a foxhole is 2 feet wide, 
314 feet long, and as deep as the soldier occupying it prefers. When 
in active combat and when in foxholes, Army regulations require that 
the steel helmet be worn day and night for the protection of the soldier. 
Consequently, due to the formation of the foxhole and due to the 
requirement that the helmet be worn at all times, respondents’ “Fox- 
hole Pillow” could serve no useful purpose as a headrest or pillow and 
could not be used for the comfort of the soidier in combat as ‘repre- 
sented by the respondents. The Commission further finds that the 
designation of their product by the respondents as a “Foxhole Pillow” 
is deceptive and misleading in that it constitutes a representation that 
the pillow so designated is suitable for use by soldiers engaged in active 
combat in foxholes. ; 

Par. 5. The use by the respondents of the foregoing false, decep- 
tive, and misleading representations has the tendency and capacity to, 
and does, mislead and deceive a substantial portion of the purchasing 
public and has.caused members of the purchasing public, concerned 
for the comfort of relatives and friends in the armed services and in 
an effort to lighten the burden of men engaged in combat, to buy 
substantial quantities of respondents’ “Foxhole Pillows” in the erro- 
neous belief that said pillows are satisfactory for use as represented by 
respondents. : 

CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 


and practices in commerce within the intent and meaning of the | 


Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondents, 
testimony and other evidence in support of the complaint and in oppo- 
sition thereto taken before a trial examiner of the Commission there- 
tofore duly designated by it, report of the trial examiner upon the 
evidence and exceptions filed thereto, and briefs filed in support of the 
complaint and in opposition thereto; and the Commission having made 
its findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act. 


LEWIS & CONGER ET AL. ae 4s 


e218: Order 


It is ordered, That the respondent Lewis & Conger, a corporation, 
and its officers, and the respondent Conrad W. Woehler, an individual, 
doing business under the trade name of C. W. Products Co. or doing 
business under any other name, and their respective representatives, 
agents, and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale, and distribution of 
pillows now designated as “Foxhole Pillows” or any other similar 
article of merchandise in commerce as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Using the term “Foxhole” or any other term of similar import 
or meaning to designate or describe respondents’ product or any similar 
article of merchandise which is not suitable for use by soldiers when 


_- engaged in active combat in foxholes. 


2. Representing, directly or by implication, that respondents’ prod. 
uct now designated as a “Foxhole Pillow” or any similar article of 
merchandise can be satisfactorily carried in a military helmet when 
the result of such use is to raise the helmet from the head and fail to 
give protection to the neck of the wearer or cause the helmet to not 
give any of the protective functions for which it was designed. | 

3. Representing, directly or by implication, that respondents’ prod- 
uct now designated as a “Foxhole Pillow” or any similar article of 
merchandise is suitable for use as a headrest by soldiers when engaged 
in active combat in foxholes. 

4. Representing, directly or by implication, that respondents’ prod- 
uct or any similar article of merchandise can be used without prevent- 
ing the circulation of air in a military helmet when such product fills 
the space in the crown of a military helmet and presses upon the head 
of the wearer. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioners Freer and Mason not participating. 
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MANHATTAN BREWING COMPANY ®* 


COMPLAINT, MODIFIED FINDINGS AND ORDER, AND CONCURRING AND DISSENT- 
ING OPINIONS IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5.OF AN ACT 
OF CONGRESS APPROVED SHPT. 26, 1914. : 


Docket 4572. Complaint, Aug. 20, 1941—Decision, Apr. 5, 1946 


Where a corporation, engaged at Chicago in the brewing of ale and beer, including 
its “Canadian Ace Brand Beer” and “Canadian Ace Brand Ale,” and for a time 
its““Old Wisconsin Lager Brand Beer,” and in competitive interstate sale and ~ 
distribution of its products to wholesalers and retailers, restaurants, taverns, 
and other purchasers— 

(a) Featured the word “Canadian” or the words “Canadian Ace” in extensively 


1 The findings and order are published as modified by the following order of the Commis- 
sion dated April 5, 1946, namely : ; 

“This, proceeding came on for hearing before. the Federal Trade Commission on the 
complaint, answer of respondent, testimony and other evidence, report of the trial ex- 
aminer, briefs in support of the complaint and in opposition thereto, and oral arguments 
of counsel. The Commission, after duly considering the matter and finding that the 
proceeding was in the public interest, made, entered, and seryed upon respondent and 
duly recorded and filed in the office of the Commission on September 7, 1943, its findings as 
to the facts, its conclusion drawn therefrom and its order to cease and desist. 

“Subsequently thereto, and after the statutory time allowed for the filing of a petition 
for review of said proceeding had expired, the Commission, on the 27th day of March 1946, 
duly notified respondent to appear and show cause why this proceeding should not be 
reopened and the findings of facts and order to cease and desist be altered, modified, and . 
set aside, in part, in the manner and terms therein set forth. 

“Respondent, on the 1st day of April 1946, having filed a waiver of hearing and its 
consent to the entry of an order modifying the findings of facts and the order to cease 
and desist in the manner set forth in the order to show cause, and the Commission having 
duly considered the matter and being now fully advised in the premises, and being of the 
opinion that the public interest requires that said findings of facts and order to cease and 
desist be altered, modified, and set aside, in part. 

“Tt is now ordered, That this proceeding be, and the same hereby is, reopened. 

“Tt is further ordered, That the second sentence of the second paragraph of paragraph 
7 of the said findings of fact be, and the same hereby is, set aside, and the following finding 
substituted in lieu thereof: 

“ ‘Phe Commission is of the opinion, however, and finds that these legends as hereto- 
fore used are too inconspicuous and inadequate to adequately explain or qualify the word 
“Canadian,” so as to prevent deception or confusion in the mind of a substantial portion 
of the public.’ 

“Tt is hereby further ordered, That paragraph 1 of said order to cease and desist be, and 
the same hereby is, set aside, and the following order substituted in lieu thereof: 

“ ‘Using any brand or trade name containing the word “Canadian” or any simulation 
thereof, to designate, describe, or refer to any beer or ale which is not brewed in Canada 
unless accompanied in immediate connection and conjunction therewith by suitable state-- 
ments clearly, conspicuously, and adequately informing prospective purchasers and the 
public that such beer or ale is brewed in the United States of America ; or otherwise repre- 
senting directly or by implication, that beer or ale which is not brewed in Canada is brewed 
in that country.’ 4 ; 

“Tt is further ordered, That the said findings as to the facts and conclusion and order to 
cease and desist, modified as hereinbefore set forth, shall be as follows :” 

[Here follow the modified findings, and modified order, as published herewith, followed 
by concurring opinion of Commissioner Mason, dissenting opinions of Chairman Ayres, con- 
eurred in by Commissioner Davis, and further dissenting opinion of Chairman Ayres, all 
ag set forth herein. ] 
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advertising said brand of beer and ale in point-of-sale advertising—supplied to 
retailer for display or distribution to the public, including menu covers and 
sheets, table display cards, place cards and coasters, paper table napkins, 
leaflets, booklets, and large show-window placards—and also, to a limited 
extent, in radio advertising and in a trade journal, and featured said words 
likewise in labels on bottles or other containers in which its said beer was 
packaged and sold; 

The facts being, its said products were not, as thus represented, imported 
Canadian brewed, preferred by a substantial portion of the purchasing public 
over such products brewed in the United States, particularly so in those 
States nearest Canada, but, like its other products, were brewed in Chicago; 
and inconspicuous and inadequate legends used were incapable of explaining 
or qualifying word “Canadian” so as to prevent deception or confusion in the 
minds of the public; and 

(0) Falsely represented, through use of word “Wisconsin” as a part of one of its 
aforesaid brand names, that its Chicago-made product was a Wisconsin- 
brewed beer, preferred by a substantial portion of the Parcnase public 
over beers originating in other States; and 

(c) Falsely represented for a time that it was a Royal Warrant holder enjoying 
the patronage of the British Royal family or some member thereof, and 
therefore entitled to display the British Royal coat of arms on its products, 
through use, in connection with sale of its said Canadian Ace Brand Beer 
and Ale, of a crest simulating said royal coat of arms, and through displaying. 
same also on the labels of the bottles involved ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public in aforesaid respects, and with result of causing it to. 
purchase substantial quantities of products in question as a result of said 
erroneous belief; whereby trade was diverted unfairly to it from its com- 
petitors, many of whom did not use aforesaid practices and methods: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce. 


Before Mr. John L. Hornor, trial examiner. 
Mr, DeWitt T. Puckett for the Commission. 
McHale, Arthur, Myers & Patrick, of Indianapolis, Ind., for 
respondent. 
CoMPLAINT 


_ Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 


‘Trade Commission, having reason to believe that Manhattan Brewing 


Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, Manhattan Brewing Co., is a corporation, 
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organized under the laws of the State of Illinois, is now and for several 
years last past has been engaged in the brewing and in the sale and 
distribution of beer and ale, with its brewery and principal office 
located at 3901 Emerald Avenue, Chicago, Ill. 

In the course and conduct of its business as aforesaid, respondent 
causes and for several years last past has caused its said products, when 
sold, to be transported from its said place of business in Chicago, IIL, 
to the purchasers thereof located in various States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said prod- _ 
ucts in commerce between and among the various States of the United 
‘States and in the District of Columbia. 

The respondent is now, and at all times mentioned herein has been, 
in substantial competition with other corporations, and with partner- 
ships and individuals engaged in the sale and distribution of beer 
and ale in commerce between and among the various States of the 
United States and in the District of Columbia. Among said com- 
petitors are many who do not use the acts, practices, and methods 
hereinafter alleged. aor 

Par. 2. In the course and conduct of its business as aforesaid, the 
respondent has represented and now represents in newspaper adver- 
tising circulated among prospective purchasers of its said products, 
located in the various States of the United States, by means of labels 
attached to the containers in which its products are offered for sale 
and sold, by means of placards, napkins, menus, and in various other 
ways, that some of its beer and ale is imported from Canada and that 
other of its said products are brewed in the State of Wisconsin. © 
Among and typical of the advertising statements and representations 
used and disseminated as aforesaid are the following: 

In “The News,” a newspaper published in Elmira, N. Y., the follow- 
ing advertisement appeared: | 

ELMIRA 
HAS IT AT LAST! 


Your Restaurant Has it! 


~ Your Club and Cafe Serve It! 


Your Hotel Has It! 
Your Package Store Has It! 
Your Home Should Have It! 


CANADIAN 
Ace Brand 
ALH 
Extra Pale 
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(Picture, of bottle showing label.) 

Substantially the same advertisement appeared in the “Boston 
Daily Record,” a newspaper published in the city of Boston, Mass., and 
substantially the same advertisement concerning respondent’s “Cana- 
dian Ace Brand Beer” appeared in the “Beer Distributor,” a trade _ 
publication circulated throughout the United States. 

A placard used by respondent in advertising its “Canadian Ace 
Beer” contains the following: 


The Symbol of the Finest Beer 
CANADIAN ACE 
Beer Brings You 


An Outstanding Superiority in Drinking Enjoyment! 

All the goodness of choice ingredients plus the skill of expert blending pro- 
duced Canadian Ace Beer. 

Enjoy the uniform, subtle smoothness and delicious flavor of a prime beverage 
“brewed to your taste’— 

Convince yourself by trying a bottle today . 


On the reverse side of the placard appears the following: 


Get my Companion by Buying 
CANADIAN 
ACH BEER 
The Good Companion for Beer Enjoyment 


(Picture of beer bottle which shows in large letters “Canadian Ace 
‘Beer” and in small letters the word “Brand”.) 

On the main or large label affixed to the bottles in which one of re- 
spondent’s beers is offered for sale and sold is the statement “Old Wis- 
consin Brand Lager Beer,” the word “Brand” being in letters about 
half the size of the other words in the statement. The next label used 
on said bottle contains only the words “Old Wisconsin.” 

On the label attached to the bottle in which another of respondent’s 
beers is offered for sale and sold appear the words “Canadian Beer.” 


'Diagonally across the bottom of said label appears the word “Im- 


ported” followed by the word ‘“FJops” in much smaller and less con- 
spicuous print. The same phraseology appears on the sticker around 
the neck of said bottle. 

Affixed to the bottles in which other of respondent’s products are 
offered for sale and sold appear the expressions “Canadian Ace Brand 
Ale” or “Canadian Ace Brand Beer.” In ever instance in which the 
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word “Canadian” appears said word is featured by appearing in bolder 
type and in the most conspicuous place on the labels or advertising 
matter. 

Table napkins and menus distributed by respondent bear some or all 
_ of the above expressions, pictures, and designs. 

Par. 8. Through the use of the aforesaid representations and others 
of similar import not’specifically set out herein, the respondent rep- 
resents and has represented, directly or by implication, that some of 
its aforesaid products are imported from the Dominion of Canada 
and that other of its said products are brewed in the State of Wiscon- 
sin. In truth and in fact, respondent’s aforesaid products were not 
and are not imported from the Dominion of Canada or brewed in the 
State of Wisconsin. _ | 

Par. 4. There is a marked preference on the part of a substantial 
portion of the purchasing public for beer and ale imported from the 
Dominion of Canada. There is likewise a marked preference on the 
part of a substantial portion of the purchasing public for beer and ale 
brewed in the State of Wisconsin. Such preference is based in part on 
a belief by said purchasing public that such beer and ale are superior 
in quality to beer and ale brewed elsewhere. : 

Par. 5. A picture of a crest or coat of arms closely resembling the 
British royal coat of arms appears in some of respondent’s advertising 
matter used in connection with the sale of its beer and ale as aforesaid. 

There is a preference on the part of a portion of the purchasing pub- 
lic for merchandise bearing the British royal coat of arms. Such 
preference is based upon a belief that the manufacturer or distributor 
of such merchandise is a royal warrant holder and enjoys the patronage 
of the British royal family or a member thereof. 

Par. 6. The use by the respondent of the aforesaid words, legends, 
pictures, and designs, in connection with the sale of its said products, 
has the capacity and tendency to cause, and has caused, a substantial 
portion of the purchasing public erroneously to believe that some of 
respondent’s said products are imported from the Dominion of Canada 
and that other of its said products are brewed in the State of Wiscon- 
sin. Furthermore, the use by respondent of the aforesaid coat of arms, 
in the manner set forth above, has the capacity and tendency to cause, 
and has caused, a substantial portion of the purchasing public erro- 
neously to believe that said respondent is a royal warrant holder and 

-entitled to use the British coat of arms. Ag a result of the aforesaid 
acts and practices, a substantial portion of the purchasing public has 
been misled and deceived and trade has been diverted unfairly to the 
respondent from its competitors with the result that substantial injury 
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has been done and is being done by respondent to competition in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Orper Rrorenine Tuts Procerping aNp ALTERING, Moprryinc, AND 
Serrine Asipg, iy Part, rae Frnprnes or Facr anp Orper To Crase 
AND DEsIst 


This proceeding came on for hearing before the Federal Trade 
Commission on the complaint, answer of respondent, testimony and 
other evidence, report of the trial examiner, briefs in support of the 
complaint and in opposition thereto, and oral arguments of counsel. 
The Commission, after duly considering the matter and finding that 
the proceeding was in the public interest, made, entered, and served 
upon respondent and duly recorded and filed in the office of the Com- 
mission on September 7, 1943, its findings as to the facts, its conclusion 
drawn therefrom, and its order to cease and desist. 

Subsequent thereto, and after the statutory time allowed for the 
filing of a petition for review of said proceeding had expired, the 
Commission, on the 27th day of March 1946, duly notified respondent 
to appear and show cause why this proceeding should not be reopened 
and the findings of facts and order to cease and desist be altered, 
modified, and set aside, in part, in the manner and terms therein set 
forth. 

Respondent, on the Ist day of April 1946, having filed a waiver of 
hearing and its consent to the entry of an order modifying the findings 
of facts and the order to cease and desist in the manner set forth in 


the order to show cause, and the Commission having duly considered 


the matter and being now fully advised in the premises, and being of 
the opinion that the public interest requires that said findings of facts 
and order to cease and desist be altered, modified, and set aside, in 
part, 

It is now ordered, That this proceeding be, and the same hereby is, 
reopened. 

It is further ordered, That the second sentence of the second para- 
graph of paragraph 7 of the said findings of fact be, and the same 
hereby is, set aside, and the following finding substituted in lieu 
thereof : 

701631—48—vol. 42 18 
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The Commission is of the opinion, however, and finds that these 
legends as heretofore used are too inconspicuous and inadequate to 
adequately explain or qualify the word “Canadian,” so as to prevent 
deception or confusion in the mind of a substantial portion of the 
public. | 

It is hereby further ordered, That paragraph 1 of said order to cease 
and desist be, and the same hereby js, set aside, and the following 
order substituted in lieu thereof: 

Using any brand or trade name containing the word “Canadian” 
or any simulation thereof, to designate, describe, or refer to any beer 
or ale which is not brewed in Canada unless accompanied in imme- 
diate connection and conjunction therewith by suitable statements 
clearly, conspicuously, and adequately informing prospective pur- 
chasers and the public that such beer or ale is brewed in the United 
States of America; or otherwise representing directly or by implica- 
tion, that beer or ale which is not brewed in Canada is brewed in that 
country. 

It is further ordered, That the said findings as to the facts and con- 
clusion and order to cease and desist, modified as hereinbefore set 
forth, shall be as follows: 


Report, Mopiriep FINDINGS AS TO THE Facts, AND ORDER 


Paracrara 1. The respondent, Manhattan Brewing Co., 1s a cor- 
poration organized under the laws of the State of Illinois, with its 
principal office and place of business located at 83901 Emerald Avenue, 
Chicago, Ill. Respondent is now and for a number of years last past 
has been engaged in the brewing of beer and ale, and in the sale and 
distribution of such products to wholesale and retail dealers, restau- 
rants, taverns, and other purchasers. 3 

Par. 2. In the course and conduct of its business, respondent causes 
and has caused its products, when sold, to be transported from its» 
place of business in the State of Illinois to purchasers thereof located 
in various other States of the United States. Respondent maintains 
and has maintained a course of trade in its products in commerce 
among and between various States of the United States. 

Par. 3. Respondent is and at all times mentioned herein has been 
in substantial competition with other corporations and with partner- 
ships and individuals engaged in the sale and distribution of beer and 
ale in commerce among and between various States of the United 
States. 

Par. 4. Among the various brands of beer and ale brewed and sold 
by respondent is a beer designated by respondent as “Canadian Ace 
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Brand Beer” and an ale designated by respondent as “Canadian Ace 
Brand Ale.” The beer was placed on the market in 1939 and the ale 
in the early part of 1941. Respondent formerly sold another brand 
of beer designated by it as “Old Wisconsin Lager Brand Beer.” This 
beer was placed on the market in September 1939, but was discontinued 
in the spring of 1941. 

Par. 5. Respondent advertises its Canadian vee Brand beer and 
ale extensively, most of the advertising being what is known as point- 
of-sale advertising, that is, advertising supplied to the retail seller 
for display or distribution to the public. The various advertising 
media used include menu covers and sheets, table display cards, place 


_ cards and coasters, paper table napkins, leaflets, booklets, and large _ 


show window placards. Radio advertising has also been employed to 
a limited extent, and at least one advertisement was inserted in a 
trade journal eee general circulation among beer distributors. In — 
all of this advertising the word “Canadian” or the words “Canadian 
Ace” have been featured. These words are also featured in the labels 
on the bottles or other containers in which the beer is packaged and 
sold. 

Par. 6. The Commission finds that the use by respondent of the 
word “Canadian” as a part of the brand or trade name for these prod- 
ucts constitutes a representation that the products are of Canadian 
origin; that is, that they are brewed in the Dominion of Canada and 
imported into the United States. Not only does this conclusion neces- 
sarily result from a consideration of the word itself, but it is supported 
also by the testimony of a number of witnesses at the hearings, includ- 
ing both persons in the trade and members of the purchasing public. 
Neither the beer nor the ale is in fact brewed in Canada, both being 
brewed by respondent at its place of business in Chicago along with 
various other products. The evidence further shows, and the Com- 
mission finds, that there is a preference on the part of a substantial 
portion of the purchasing public for beer and ale which is brewed in 
Canada over that brewed in the United States, this preference being 
found particularly in those States of the United States which lie 


nearest the Dominion of Canada. 


Par, 7. Early in 1940 respondent began placing on its labels the 
words “Made in the U. S. A.,” these words appearing at the lower 
right-hand corner of the label and being imprinted in white on a 
red background. In the lower left-hand corner of the label there 
appear in small type the words “Brewed and Bottled by Manhattan 
Brewing Co., Chicago, Illinois.” Also in some of its advertising ma- 
terial eva ident has inserted certain expressions such as “Made in 
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the U.S. A.,” and “An American beer in the best Canadian tradition.” 
Some of the advertising also carries a picture of the bottle showing 
the current label. 

It is urged by respondent that the use of these words on the labels 
and in the advertising, particularly the use on the labels of the words 
“Made in the U.S. A.,” is sufficient to correct any erroneous impression 
which might otherwise be conveyed through the use of the word “Cana- 
dian,” and that in consequence, there is no deception of the public. 
The Commission is of the opinion, however, and finds that these 
legends as heretofore used are too inconspicuous and inadequate to 
adequately explain or qualify the word “Canadian,” so as to prevent 
deception or confusion in the mind of a substantial portion of the 
public. 

Par. 8. The Commission finds further that the former use by 
respondent of the word “Wisconsin” as a part of the brand name for 
one of its products constituted a representation that the beer so desig- 
nated was brewed in the State of Wisconsin. This beer was not in 
fact brewed in Wisconsin, but was brewed by respondent at its place 
of business in Chicago. There is a preference on the part of a sub- 
stantial portion of the purchasing public for beer which is brewed 
in Wisconsin over that having its origin in other States of the United 
States. 

Par. 9. In connection with the sale of its Canadian Ace Brand beer 
and ale, respondent has also made use of a crest simulating the British 
royal coat of arms, such crest being displayed both in certain of re- 
spondent’s advertising material and in the labels of the bottles. The 
use of this crest constituted a representation that respondent was a 
royal warrant holder, enjoying the patronage of the British royal 
family or some member thereof, and was therefore entitled to display 
the British royal coat of arms on its products. Respondent has not at 
any time been a royal warrant holder and was not authorized to make 
use of such crest. There is a preference on the part of a substantial 
portion of the purchasing public for merchandise bearing the British 
royal coat of arms. In 1942 respondent made material changes in the 
crest, with the result that the similarity between the crest and the 
British royal coat of arms was eliminated. 

Par. 10. The Commission finds further that the use by respondent 
of the word “Canadian” and the word “Wisconsin” in designating 
and describing its products, and the use of the crest simulating the 
British royal coat of arms, as herein set forth, has or has had the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to the origin of such products and 
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with respect to respondent’s business identity and status, and the ten- 
dency and capacity to cause such portion of the public to purchase 
substantial quantities of respondent’s products as a result of the erro- 
neous and mistaken belief so engendered. In consequence thereof, 
substantial trade has been diverted unfairly to the respondent from 
its competitors, among whom are many who do not use the practices 
and methods herein described. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the.public and of respondent’s competitors, and con- 
stitute unfair methods of competition in commerce within the intent. 
and meaning of the Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


It is ordered, That the respondent, Manhattan Brewing Ce., a corpo- 
ration and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of respondent’s beer and ale in 
commerce, as “commerce” is defined in the Federal Trade Commission 


- Act, do forthwith cease and desist from: 


1. Using any brand or trade name, containing the word “Canadian” 
or any simulation thereof, to designate, describe, or refer to any beer 
or ale which is not brewed in Canada unless accompanied in imme- 
diate connection and conjunction therewith by suitable statements 
clearly, conspicuously, and adequately informing prospective pur- 
chasers and the public that such beer or ale is brewed in the United 
States of America; or otherwise representing directly or by implica- 
tion, that beer or ale which is not brewed in Canada is brewed in” 
that country. 

2. Using any brand or trade name containing the word “Wisconsin,” 
or on simulation thereof, to designate, describe, or refer to any beer 
which is not brewed in the State of Wisconsin; or otherwise repre- 
senting, directly or by implication, that beer oan is not brewed in 


‘Wisconsin is brewed in that State. 


3. Representing, directly or by implication, that beer or ale brewed 
in the United States is imported from any foreign country. 

4, Using any pictorial representation which simulates in appear- 
ance the British royal coat of arms. 

It is further ordered, That the respondent shall, Rael 60 days 
after service upon it of this modified order, file wily the Commission 


fel 


236 FEDERAL TRADE COMMISSION DECISIONS 
i h 


Opinion 42 F. T. C. 


a report in writing, setting forth in detail the manner and form in © 


which it has complied with this order. 


Commissioners Ferguson, Freer, and Mason voting in the affirma- 


tive, and Commissioners Ayres and Davis voting in the negative and — 


dissenting to all the foregoing action. © 
An opinion by Commissioner 
Commissioner Ayres, concurred in by Commissioner Davis, are 


attached. ee 


OPINION OF COMMISSIONER LOWELL B. MASON 


This is the opinion of Lowell B. Mason, a Federal Trade Commis- 
sioner, concurring in the judgment of Commissioners Ferguson and 
Freer. 

This case comes up on a motion entered by me on February 26, 1946, 
for the Commission to amend the findings and order heretofore en- 
tered on the 7th of September 1943. 

Businessmen are entitled to know why Commissioners decide cases 
the way they do. Therefore, I shall write or concur in opinion, par- 
ticularly when judgments involve any new or changed views of the 
Commission. This is not a break-in precedent. The Commissioners 
broke the precedent established by the courts of the land for genera- 
tions when from 1914 to 1920 they did not accompany their judgments 
with reasoned opinions. 

As Lord Chancellor Parker said two centuries ago: “Let all peo- 
ple be at liberty to know what I found my judgment upon; that so, 
when I have given it in any cause, others may be at liberty to judge 
of me.” 

Also, I shall try to write my opinions in plain English devoid of 
legal jargon. There will be no citations of cases. Citations are cryptic. 
They give a learned appearance to decisions, but lawyers seldom look 
them up, and businessmen don’t know how. 

The Federal Trade Commission is the “Businessman’s Court.” 
Therefore, this opinion, like all others, should be so clear that it will 
not be necessary for a businessman to refer to the judgment of other 
courts, in other cases, to find out my reasoning in this. 

To begin with: 

This is a case about a beer-bottle label. 

A-brewery wants to continte selling a beer they call “Canadian 
Ace.” The Federal Trade Commission said (of course, neither the 
FTC nor the brewery can talk—I am just cutting away the legal 


foliage to get at the trunk of the matter) : “You can’t do that to the 1 


Mason and a dissenting opinion by ~ | 
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public, because people might get fooled about where the beer came 


- from.” 


Well, that made sense. 
The brewery admitted the FTC was right. So they said, “We will 


make changes in the picturization and phrasing of the label and add 


‘a big red ‘Made in U.S. A.’ if the Commission will let us keep our 
brand name.” se 


Why did they want to hang on to that name? Because the brewery 
had been selling beer under that name since 1939; because the brewery 
had been told by the Alcohol Tax Unit (another branch of the Gov- 
ernment) that their label was O. K.; because the brewery had spent 
three quarters of a million dollars advertising the name and building 
up public acceptance of the trade-mark—naturally they hated to 
throw all that money and effort out of the window just because another 
branch of the Government in 1948 decided their label was not all 
right. ; 

“And besides,” said the brewery, “nobody ever has been fooled,” 
which, if true, made their side of the argument sound very reasonable, 

But the Federal Trade Commission still claimed somebody might 
be fooled and that even with the “Made in U.S. A.,” the label “had 
the capacity” to deceive. So the Commission replied, “Anyway, that’s 
all we have to prove to get an order against you,” which is undoubtedly 
the truth, because, you see, Congress passed a law which the courts 
say gives the Commission the right to stop an advertisement that has 
the “tendency” to mislead. You get the difference—ads that de- 
ceived someone and ads that tend to deceive someone? 

Here’s an example which shows the difference. 

Few wives give their husbands black eyes, but many upon odd oc- 
casions may “tend” in that direction. The police department doesn’t 
arrest many women for blacking their husbands’ eyes, but if the 
police were required under the law to use no discretion but arrest 
every woman who had that tendency or that capacity, we would close 
down the shops, cripple manufacturing and almost completely de- 
stroy family life. So here: Just how far shall the FTC go in search- 
ing out and preventing false “tendencies” and “capacities” in adver- 


tising ? 


Certainly it is better to lock the barn before the horse is stolen 
and, of course, that’s why Congress gave the FTC the power to stop 
wrongs before they actually happened. This all makes for a very 
virtuous business world—at least, on the statute books. But ‘there 
are so many advertisements in this world, and each “has the capacity 
and tendency” to do different things to different people! 
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Take for instance the beer label in this case. If I were a com~ 
petitor and saw a bottle of beer with the label “Canadian Ace,” I 
might “tend” to write the FT C complaining that the label was 
fraudulent. | ase. 

If I were a thirsty tramp and saw the label, I would have the 
“tending” to beg, borrow, or steal a bottle. This of itself is bad 
and should be stopped, but, fortunately, the FTC lacks jurisdiction 
here. | 

A teetotaler would say the label “tended” to make him disgusted. 

And so on down the roll call of humanity; each person feeling dif- 
ferent—some joyful—some mad—and some indifferent. 

Congress has given us the power out of all this welter of emotions 
to seek out and stop all advertising that has the tendency and capacity 
to deceive. 

We are no moral Gargantuas, and consequently this feast of au- 
thority has.at times been bad for the Commission’s digestion. With the 
leavening of moderation lacking, we might stuff ourselves on the indi- 
gestible parsing, phrasing and syntax of too much advertising language 
while many vital questions of fair dealing in business remain untasted 
on the table. 

The present question is not whether the Commission has the power to 
ban advertising which may “tend” to deceive; that question was 
answered by Congress and affirmed by the courts. 

The question is, shall we extend that power to words in themselves 
regardless of qualification or explanation, as was done by the ancient 
Hebrews when it was unlawful even to pronounce the sacred Tetra- 
grammaton? Congress gave great power to the Commission, but we 
must remember Congress also gives the power to search your home! 

A police officer may obtain (under certain legal restrictions) the 
right to break into a man’s castle to arrest him. But this power by 
its overwhelming scope presupposes a restraint, which hedges about its 
use all the protection against unwarranted interference with life, 
liberty, and property. The authority to break into the home of a man 
to arrest him does not give carte blanche to smash the piano or tear 
up the rugs. ; 

We, too, should observe this restraint. There should be no relaxing 
of caution just because the Commission deals with intangibles instead 
of pianos. Those intangible things called “good will” and “name 
acceptance” are the commodities whose legality we pass upon here. 
We, too, must go only so far in dealing with them as to prevent or 
remedy a wrong, and no further. 

An unbridled, intemperate wielding of this power to prohibit the 
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use of words makes us grasp at much while we secure little. This case 
is a good example. The order heretofore entered banned the words 
“Canadian Ace” regardless of how they were explained or qualified. » 
In my opinion, this type of authoritarian decree is not just. 

Injustice always has plenty of precedent to maintain its position. 

Take for instance all this stuff about prohibiting words. It is not as 
new as you might think. In the Biblical time of “Josephus,” the 
Tetragrammaton, a Greek compound which designated the divine name 
composed of the four Hebrew letters JHVH, was not allowed to even be 
pronounced. It was considered too sacred for utterance. 

A bill was introduced in Congress in 1806 to incorporate a national 
academy to police our language. Thomas Jefferson refused the 
Presidency of this organization saying, “Judicious neology can alone 
give strength and copiousness to language and enable it to be the 

‘vehicle of new ideas.” 

Which I take to mean: Jefferson thought we ought to be allowed 
to make up fresh words and apply new meanings to old words if 
we expected our language to progress. Daniel Webster also rebelled 
against the effort to police English from above. Today Polynesian 
tribes place taboos on certain words, especially proper names. And 
in this country, there are words which are not uttered in the presence 
of ladies. But these prohibitions are dictated by custom and are 
enforced by good taste, rather than by civil penalties. On the other 
hand, if we were to let the order in this case stand, the brewery would 
be subject to a penalty of $5,000 for each violation in its use of the 
words “Canadian Ace, Made in U.S. A.” 

What is there in these four words and three initials so fraught with 
evil as to warrant such action ? 

It is obvious that this case is important to all businessmen, not 
just to beer labelers. While you are not concerned with the personal 
welfare of a brewer who ran afoul of the Federal Trade Commission, 
you are concerned with the judgments of a quasijudicial body whose 
decisions, proclaimed to be in the public interest, may next fall on 
your head. | 
- All restraints, whether warranted or unwarranted, are taken by 
Government in the name of protecting the public. The line between 
actual protection of the people and just plain “busybodiness” has 
generally been made plain to the courts by examining the impact 
of an injury to the public welfare, such as an injury to competition 
or the fraud upon a customer. These things can be seen as it were 
with the naked eye, but since the Federal Trade Commission has 
been endowed by Congress with the power to protect the public from 
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things which have the “capacity” and “tendency” to injure, the line 
between beneficial restraints and puritanical meddling has become 
hazy. aT 
Congress gave us this power to anticipate wrong before it had the 
opportunity to injure. This is a praiseworthy end. No one can 
complain if we get the first punch in ahead of sin, provided, of 
course, we punch sin and not something else. This desire to get the 
draw on sin has been carried to ridiculous heights in the Orient. 

‘During the last great war the Japanese Emperor prohibited, under 
severe penalty, any person from thinking thoughts against the Em- 
peror. This edict, if properly enforced, could anticipate traitorous 
conduct before it broke out in overt acts against the Son of Heaven. 
- This law (from the Nipponese standpoint) had a praiseworthy end — 
but General MacArthur, with the homely logic of an American, re- 
voked the imperial edict against evil thinking. To us, it is futile 
to pass laws to police thoughts and impressions. 

In the instant case we are not concerned with “evil thoughts” but 
with “false impressions.” To be more specific, the question before 
the bar (and I use this word in its judicial sense) is what impression 
does one get when looking at an ad or a bottle of beer—not just any 
but one which carries a certain legend designating it as “Canadian 
Ace” and proclaiming its birthplace with a red label “Made in 
Uss; AY’ 

At the trial a great amount of testimony was given by people but 
no one said the beer was bad although some competitors expressed the 
opinion theirs was better. No one testified he was cheated into buying 
beer different from that which he thought he was getting, but these 
practical questions were not at issue. The case hung on questions of 
this type: “State what impression you get from that (the label in 
question) as to the origin, the place of manufacture, or the place of 
production described there.” 

Let us look at. the testimony in this case. The Government, to 
fortify its contention that the label was misleading, called witnesses 
to tell what impressions they got when glancing at the labeled bottle. 

Both the Government and defense attorneys lay great stress on their 
_ public witnesses. (A public witness is a person you pull off the street 
or get from the telephone book. They come to court and tell what 
impression they got from a sign, a label, or an advertisement. ‘Theo- 
retically, they are not generally supposed to know what it is all about 
until they are on the stand—to believe this would test the credulity 
of anyman.) ‘The witnesses were honest enough. They thought they 
were giving “impressions,” but for the most part it was predelictions 
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they were revealing. An amusing instance is shown in the case of 


one witness. His first predeliction to help the Government was over- 
come by his desire to help a.friend when he later discovered he knew 
the opposing side. 

Most public witnesses are disposed to stay out of trouble waits Uncle 
Sam. When a Federal officer orders a citizen to appear in court, it’s 
a great relief to discover Uncle Sam only wants you as a public witness 
instead of as a private defendant. This relief, coupled with pride in 
helping Uncle Sam, does funny things to pean It expands their 
virtue out of all proportion. They become parties to a game and they 
are out to have their side win, especially if their side is the all- gis 
Uncle Sam. 

As for the defendant’s public witnesses, a lawyer never ans the 
country for witnesses against his own client. Through the years I 
have become convinced public witness testimony on “impressions” is 
not worth a “continental.” : 

To record an impression of an advertisement through the media of 
subpena—courthouse—judge—Government attorney—defense attor- 
ney and court reporter, is like recording the impression of a butterfly’s 
carcass on a 10-ton trip hammer. Why all the fuss about public wit- 
nesses anyway? It were as though neither side could trust the Federal 
Trade Commissioners to look at the label in question with their own 


_ eyes. I don’t need insurance agents, housewives, or even brewmasters, 


to tell whether a beer label has the tendency to deceive. There is 


_ nothing esoteric or secret about a beer label. Both the brewer’s exhibit 


13 and the label offered by it in its request for modification of the order 
tell me the brand is Manhattan Canadian Ace. They tell me that the 
beer was made in U.S.A. For decoration there is a bird looking like 
an American eagle with the legs and the lower half of its body cut off. 
Beneath the bird is something that looks like a fireman’s badge, sur- 
rounded by stalks of wheat. When I put on my glasses, I discover 
how much beer is in the bottle and am informed that the Internal 


Revenue tax has been paid. There is a printer’s union label and the 


brewing company’s address. All of this information is more than I 
would care to have about a bottle of beer and is certainly more than a 


great majority of purchasers would. 


It is hard to tell exactly what this label does to me. The infinity 
of different impressions I receive when reading this beer label are 
too subtle to be reported. It depends on what o’clock it is when I 
look at it; it depends on whether I am hungry, thirsty, sleepy, cross, or 
happy. poe time I stare at it I get a different emotion but so far 
T have not had the feeling that I was “being put upon.” This might 
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be because I have seen the word Canada applied so often to soft drinks 
‘and bacon made in this country that I never think of it as designating 
a place of manufacture. Perhaps most people’s reactions are the 
same as mine. In all events, though millions of dollars’ worth of this 
beer have been sold under the brand name “Canadian Ace,” there was — 
not a single instance of a purchaser testifying at the trial that he had 
been deceived or defrauded by the label. 

Therefore, it is my opinion that the record in this case does not 
warrant the destruction of the brand or trade name containing the 
word “Canadian” when accompanied in immediate conjunction with. 
suitable statements which clearly and conspicuously inform pros- 
pective buyers that respondent’s products are brewed in the U.S. AS 
nor does the record warrant a finding destroying a label similar in 
import and characteristics to those above-mentioned. The record 
does not sustain the findings and conclusions heretofore entered. 
Consequently, it is in the public interest that the findings and order 
be modified so as to.allow the use of the word “Canadian” qualified 
“1 a manner which will adequately protect the buying public, as above 
delineated. 


DISSENT RY COMMISSIONER AYRES 


The Commission found that the use by respondent of the word 
“Canadian” as a part of the brand or trade name for its beer and ale 
constituted representation that the products were of Canadian origin, 

that is, that they were brewed in the Dominion of Canada and im- 
ported into the United States; that early in 1940 respondent began 
placing on its labels the words “Made in the U.S. A.,” and the words 
“Brewed and Bottled by Manhattan Brewing Co., Chicago, [linois” ; 
and that the qualifying statements were inconsistent with and con- 
tradictory of, the word “Canadian” and were incapable of explaining 
or qualifying the word “Canadian” so as to prevent deception or 
confusion in the mind of a substantial portion of the public. The 
findings were fully supported by evidence, In its order to cease and 
desist the Commission prohibited the respondent from: 

1. Using any brand or trade name containing the word “Canadian,” 
or any simulation thereof, to designate, describe, or refer to any beer 
or ale which is not brewed in Canada; or otherwise representing, 

__ directly or by implication, that beer or ale which is not brewed in 
Canada is brewed in that country. 

The majority of the Commission has now modified the findings as 

to the facts and order to cease and desist so as to permit the word 
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“Canadian” to be qualified or contradicted by statements asserting 
domestic origin. 

Many years ago there were instances in which the Commission per- 
mited contradiction of false geographical designations. The present 
and undoubtedly the proper line of demarcation which has been 
established by the Commission, however, is shown by its decisions 
in recent years. For example, published reports of the Commission’s 
proceedings since January 1, 1943 (vol. 36 and 37, and the page proofs 
of vol. 88), contain 11 orders and 19 stipulations which are in point. 
In these decisions the Commission permitted respondents to use ex- 
planatory statements showing that their domestic products are made 
in part of foreign ingredients or are of a foreign type, but no ex- 
planation was permitted to correct or contradict deceptive geographi- 
cal wording which was untrue as to the entire product. The right of 
the Commission to prohibit an untrue statement and its refusal to 
permit a contradictory qualification have been repeatedly affirmed 
by the various circuit courts of appeal. 

As early as 1928 the Commission refused to permit a respondent 
selling toilet and bath soaps manufactured in this country to quality 
the designation “English Tub Soap” with the words “Made in 
U.S. A.”; and the Commission’s order was affirmed in a per curiam 
decision in 1929 (fF. 7. C. v. James J. Bradley, CCA-2, 31 F. (2d) 569). 

In the case of F. 7. C. v. Army and Navy Trading Company, 
CCADC. 88 F. (2d) 776, 780 (1937), the court stated : 

“But the phrase ‘Army and Navy’ in the name ‘Army and Navy 
Trading Company’ makes the single representation that at least the 
major portion of the merchandise offered for sale is in some sense 
Army and Navy Goods. This single representation being untrue, 
it cannot be qualified; it can only be contradicted.” 

In the case of H. NV. Heusner & Son v. F. T. C., CCA-8, 106 F. 
(2d) 596 (1939), the question involved was the right of the Com- 
mission to prohibit the use of the word “Havana” to designate or 
describe cigars made of tobacco not of Cuban origin and the refusal 
of the Commission to permit any qualifying statement. The re- 
spondent asked that the order of the Commission be modified to permit 
retention of the word “Havana” with a qualifying statement that the 
cigars were made in the United States only only of United States 
tobacco. In rejecting this, the court stated: 

“The difficulty of petitioner’s position lies in the fact that the 
implication of the word ‘Havana’ is totally false. The purchaser can 
be guided by either label or legend, but not by both * * *. We 


244. FEDERAL "TRADE - COMMISSION DECISIONS 


Dissent’ 42° Ri aGe 


doubt if petitioner would accede to a true qualification—Fake 


Havana Smokers.’ ” 


See also El Moro Cigar Co. v. F. T. €., CCA, 107 F. (2d) 429 


y 
1 Ages “fe 
i 


(1939), and F. 7. C. v. Edwan Cigar Co., Inc., and F.. 7. C. v. James — val 


B. Hall, Jr., Inc., CCA-2, 67 F. (2d) 9938 (1933), involving similar — 


misuse of “Havana.” , z 
In 1939 the United States Circuit Court of Appeals for the Third 
Circuit reversed its own position and took away from Bayuk Cigars, 


Inc., permission which had been eranted in 1930 to qualify a false, 
geographical designation (Bayuk Cigars, Inc. v. F. Tf. O37 BAECs 


Stat. Dec. 1939-1943, p. 131). Other court decisions are in point, 


including F. 7. C. v. Walker's New River Mining Co., 79 F. (2d) _ 3 


457, Herefeld, et al. v. F. T. C., 140 F. (2d) 207, and Masland Dura- 
leather Co., et al. v. F. T. O., 84 F. (2d) 788. - 

From a careful study of the Commission’s decisions and of the 
judicial authorities on the question of the qualification or contradic- 
tion of names or terms of geographical significance, I believe that’ we 
have, after much trial and some error, formulated a clear, concise, 
and understandable policy on this unfair trade practice in accordance 
with prevailing law on the subject. I am most reluctant to see the 
force and value of that policy impaired by the action which the 
majority of the Commission has here taken. 

This case has been repeatedly before the Commission and ‘its indi- 
vidual merits require no further discussion. The complaint was 
issued in August 1941, and the findings and present order to cease 


and desist were issued on September 7, 1948. On October 27, 1943,  - 


respondent petitioned the circuit court to review the Commission’s 


order, and on January 16, 1946, pursuant to stipulation of the parties, 


the court dismissed respondent’s petition for review. 


The present action results from one of a series of previously un- a 
successful formal efforts by respondent to obtain the modification. 


During the proceedings before the Commission the contentions of the 
parties were fully developed in all phases by evidence and complete 
briefs and arguments which were ably presented and carefully con- 
sidered. The record shows that under the full force of these previous 
adversary contentions the Commission repeatedly, unanimously, and 
consistently, adhered to the position represented by the order which 
the-majority has now modified. Respondent waived its right to 
judicial review on the merits when on its own initiative its petition 
before the court was dismissed. The order to cease and desist became 
final. The findings as to the facts and order were published in the 
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United States Federal Register and in volume 37, page 376 of ErG 
decisions. 

After an order has become final “the Commission may at any ane 
after notice and opportunity for hearing, reopen and alter, modify, 
or set aside, in whole or in part, any report or order made or issued 
by it under this section, whenever in the opinion of the Commission 
conditions of fact or of law have so changed as to require such action 
or if the public interest shall so require” (sec. 5-b, FTC Act. Ameri- 
can Drug Corp v. F. T. C.,C.C. A. 8, June 8, 1945, is in point). 

On January 28, 1946, respondent requested the Commission to re- 
consider its order, and on the Commission’s own motion to modify it. 
As a basis for this request respondent claimed that its use of the 
“Canadian” labels since May 1942 has fully informed the purchasing 
public that its products are not of Canadian origin, and “That by 
reason of such facts, conditions have so changed that the interests of 
justice and the public interest require a modification of the order.” 
In effect, it is thus claimed that while the prohibited labels were under 
attack, respondent accomplished through their use what the Commis- 
sion found, from contemporaneous evidence could not be accomplished. 
Such claim does not even provide a prima facie basis for believing 
that it has any merit. Beyond this, nothing is offered by respondent 
to persuade us that conditions of fact or of law have so changed as to 


_require the proposed modification or that the public interest requires it. 


After the elaborate proceedings which resulted in the original 
order, the majority now simply accept and endorse without any ad- 
ditional evidence what respondent has done contrary to our findings 
and order. The inconsistency of the majority action becomes even 
more apparent when it is considered that the modified order still 
contains a flat prohibition against the use of the word “Wisconsin” 
for beer or ale not brewed in that State while permitting qualification 
of “Canadian.” ‘There has been nothing to show that conditions of 
fact or of law have so changed as to warrant, or that the public interest 
requires the modification which has been ordered. Such modification, 
is contrary to the previous findings as to the facts and no additional 
evidence has been adduced to justify it. The record which supported 


the previous findings is still the same. 


It is my opinion that there are no considerations of fact, of law, or 
in the public interest which warrant the modification and I respect- 
fully dissent from the majority action in this case. 

Commissioner Davis concurs in the foregoing dissent of Chairman 


_ Ayers. 
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FURTHER STATEMENT OF DISSENT BY COMMISSIONER AYERS 


Much confusion has resulted among lawyers, businessmen, and other 
members of the public from the impression that my dissent in this 
case was addressed to the opinion of Commissioner Mason. Ques- 
tions have been raised as to why certain parts of that opinion went 
unchallenged and as to the significance of my silence on those points. 
Fairness and a respect for the opinions of those who may be con- 
cerned compel me to submit this additional statement in an effort to 
clarify some of this confusion and misunderstanding. 

I dissented only to the action of the majority. My dissent was 
not addressed to the opinion of Commissioner Mason. I was denied 
the privilege of seeing that opinion until I had filed my dissent, and 
T had no knowledge as to what his opinion contained. 

This case is about considerably more than a beer-bottle label. It is 
about a false geographical designation for beer and ale which is used 
not only on labels, but also in connection with the products wherever 
and however they are advertised and sold. There is much adver- 
tising of the beer and ale at point of sale, radio advertising has been 
employed to a limited extent, and other advertising media have been 
and may be employed. A substantial quantity of the beer and ale is — 
sold in restaurants and at bars where the purchaser has no oppor- 
tunity to examine the label and does not have the benefit of any - 
qualifications, contradictory or otherwise. It is ridiculous to suggest 
that the qualification or contradiction can accompany the “Canadian” 
trade name whenever and wherever it is used. 

The Federal Trade Commission is indeed a “Businessman’s Court,” 
and it is entrusted with the obligation of protecting the honest busi- 
nessman from the unfair practices of those who would gain com- 
petitive advantage by false and misleading means. Respondent’s 
beer and ale are not of Canadian origin and are not even of Canadian 
type, and we have seen no reasonable excuse for the adoption of the 
misleading name except the competitive advantages which it offers. 
That the use of the word “Canadian” in connection with these prod- 
ucts 1s of value to respondent cannot be doubted, and the Commis- 
sion found that substantial trade has been diverted unfairly to 
respondent from its competitors. 

Many of the basic rules of fair competition, and particularly those 
which apply to the instant case, developed before the Federal Trade 
Commission was created and did not grow out of a feast of authority 
which my colleague fears has at times been bad for the Commission’s 
digestion. In a decision in 1910, a United States Circuit Court of 
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Appeals, in a case involving litigation between competitive sellers of 
similar products, used the following significant language: 

“It is so easy for the honest businessman, who wishes to sell his 
goods upon their merits, to select from the entire material universe, 
which is before him, symbols, marks, and coverings which by no possi- 
bility can cause confusion between his goods and those of competitors, 
that the courts look with suspicion upon one who, in dressing his goods 
for the market, approaches so near to his successful rival that the 
public may fail to distinguish between them” (/lorence Mfg. Co. v. 
J.C. Dowd & Co., 178 Fed. 73, 75). 

The opinion supporting the modification does much to emphasize 
that the beer and ale were not proved to be bad, and that no witness 
was produced who had been deceived or defrauded by the label. ‘The 
wrong here lies not in the quality of the beer, but in its being sold for 
what it is not. The Supreme Court of the United States said in 
F.T.C.y. Algoma Lumber Co., 291 U.S. 67: 

“The consumer is prejudiced if upon giving an order for one thing, 
he is supplied with something else. * * * In such matters, the 
public is entitled to get what it chooses, though the choice may be dic- 
tated by caprice or by fashion or perhaps by ignorance. Nor is the 
prejudice only to the consumer. Dealers and manufacturers are 
prejudiced when orders that would have come to them if the lumber had 
been rightly named, are diverted to others whose methods are less 
scrupulous.” 

My colleague analyzes the infinity of different impressions which he 
receives when reading the beer label in question and concludes that - 
he did not have the feeling that he was “being put upon.” I have never 
considered that the label or the advertising in question would deceive 
the members of this Commission. We are, or so the courts have told 
us, a body of experts. 

“The law is not made for the protection of experts, but for the 
public—that vast multitude which includes the ignorant, the unthink- 
ing, and the credulous, who, in making purchases, do not stop to 
analyze, but are governed by appearances and general impressions” 
(Florence v. Dowd, supra). 

Commissioner Mason’s suggestion that “citations are cryptic” is truly 
amazing. When they are unfavorable, they are annoying, but cer- 
tainly not “cryptic.” ‘They serve as the guides, the signposts in the 
gradual development of an understandable system of law. Judicial 
and quasijudicial bodies recognize that decisions of the courts must be 
accepted as an indication of the manner in which subsequent cases 
involving similar issues will be decided. ‘This is the basic distinction 

701631—48—vol. 4219 
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between government by law and government by men. The line of 
consistent authority for the action which the Commission originally 
took in this matter has now been disregarded. What had become clear 
has now been confused. The businessman who has been guided by a. 
clear line of decisions must grope again in uncertainty. Does this 
case establish a new policy, or does it stand alone? Will future cases 
involving similar issues be based on this decision, on previous decisions 
of the courts, or “on what o’clock it is”? May businessmen now use 
“Scotch” to designate domestic whiskey, “British” to describe Ameri- 
can shoes, “Sheffield” for American silver, and multitude of similar 
false representations as to origin provided only that they satisfy the 
Commission by adding “Made in U. S. A.”? Businessmen would no 
doubt like to know, and I wish that I could tell them. 

The opinion supporting the modification states that the brewery had 
been told by the Alcohol Tax Unit “that their label was O. K.” There 
should be no misunderstanding on this point. Respondent has indeed 
advised the Commission in various ways that its Canadian label had the 
approval of the Alcohol Tax Unit. In his reply to respondent’s request 
for modification, counsel for the Commission referred to newly dis- 
covered information which provided reason to believe that the Alcohol 
Tax Unit disapproves of respondent’s use of the word “Canadian” on its 
domestic products even with the qualifications now approved by the 
majority of this Commission. In a letter of September 30, 1943, the 
Alcohol Tax Unit advised respondent’s counsel that— 

“A material concession was given your client when the Bureau with- 
held action on this label, at your request, pending the termination of the 
Federal Trade Commission’s case, particularly when it is recalled that 
the Bureau considered the label definitely in violation of its require- 
ments.” 

As recently as February 7, 1946, the same agency advised the Assist- 
ant Chief Counsel of the Commission : 

“It is the Bureau’s opinion that the label is still objection- 
able *% OR * 2) 

Despite these considerations, the Commission, by majority action 
canceled a scheduled hearing and issued its order of modification, thus 
depriving its own counsel of an opportunity to be heard on this point. 

This case presents no “unbridled, intemperate wielding” of power. 

It presents simply an instance in which the Commission acted in the 
‘public interest to terminate a type of misrepresentation fully recog- 
nized by its own and by judicial decisions. I strongly feel that this 
quasijudicial body should recognize that its decisions and decisions of 
the courts must be accepted as an indication of the manner in which 
subsequent cases involving similar issues will be decided. 
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IN THE MartTrer or 
BERNARD SINGERMAN TRADING AS PIXACOL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5329. Complaint, June 4, 1945—Decision, Apr. 15, 1946 


Where an individual engaged in the interstate sale and distribution of a medicinal 
preparation designated ‘Pixacol’— 

(a) Falsely represented through statement in newspaper advertisements “Pixa- 
col had brought results to psoriasis sufferers when everything else has 
failed,’ that said product constituted an effective treatment or cure for 
psoriasis ; when in fact its only value in treatment of said ailment was limited 
to the removal of scales and crusts created thereby; and 

(6) Failed to reveal in its said advertisements facts material in the light of such 
representation and with respect to the consequences which might result from 
the use of the preparation under prescribed or usual conditions in that the 
preparation contained substances which were irritating to the skin and 
particularly irritating to the mucous membranes and eyes, by reason where- 
of care should be exercised in applying it to the skin and its use discontinued 
if irritation resulted, and it should not be allowed to comie in contact with 
the eyes or any mucous membrane; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and that use of said preparation would produce no harmful results, and 
thereby to induce the purchase of substantial quantities thereof: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Ur. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Bernard Singerman, 
an individual, trading as Pixacol Co., hereinafter referred to as re- 
spondent, has violated the provisions of said act, and it appearing to 
the Commission that proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows. 

Paracrary 1.—Respondent Bernard Singerman is an individual, 
trading as Pixacol Co., with his office and principal place of business 
located at Cleveland, Ohio. Respondent’s mailing address is box 3583. 
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Par. 2. The respondent is now and for more than 1 year last past 
has been engaged in the sale and distribution of a medicinal prepara- 
tion designated Pixacol. 

Respondent causes said product when sold to be transported from 
the State of Ohio to purchasers thereof located in various States of 
the United States and in the District of Columbia, and maintains and 
at all times mentioned herein has maintained a course of trade in said 
product in commerce among and between the various States of the 
United States and the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing said product by the United States mails and by various other means 
an commerce as commerce is defined in the Federal Trade Commission 
Act; and respondent has also disseminated and is now disseminating 
and has caused and is now causing the dissemination of, false adver- 
tisements concerning his said product by various means for the pur- 
pose of inducing and which are likely to induce directly or indirectly 
the purchase of said product in commerce as commerce is defined in the 
Iederal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as herein set forth, by the 
United States mails and by advertisements inserted in newspapers 
are the following: 

Pixacol has brought results to psoriasis sufferers when everything else 
fale dae 

Pixacol has brought relief to psoriasis sufferers when everything else has 
failed. 

Par. 4. Through the use of the foregoing statements and representa- 
tions and others of the same import not specifically set out herein, re- 
spondent represents that the product Pixacol constitutes an effective 
treatment or cure for psoriasis, and will prevent its recurrence. 

Par. 5. The foregoing statements and representations are false and 
misleading. In truth and in fact, respondent’s product is not an ef- 
fective treatment or cure for psoriasis. Its use will not correct the 
underlying condition which causes psoriasis and will not prevent its 
recurrence. 

Par. 6. The respondent’s advertisements disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of such representations and ma- 
terial with respect to consequences which may result from the use of 
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the preparation to which the advertisements relate under the condi- 
tions prescribed in such advertisements or under such conditions as are 
customary and usual. In truth and in fact, said preparation contains 
substances which are irritating to the skin. It should not be al- 
lowed to come into contact with the eyes or any mucous membrane 
of the body; and if irritation results, the use of said preparation should 
be acta 

Par. 7. The use by the respondent of the foregoing false and mis- 
leading BriveRaents disseminated as aforesaid has the tendency and- 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations are true and that said preparation is safe for all 
persons to use, and to induce the; ‘purchasing public to purchase sub- 
stantial quantities of respondent’s preparation as a result of such er- 
roneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 4, 1945, issued and subse- 
quently served its complaint in this proceeding upon respondent, 
Bernard Singerman, trading as Pixacol Co., charging him with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondent’s answer thereto, a stipulation was 
entered upon the record at a hearing before an examiner of the Com- 
mission duly designated by it, in Cleveland, Ohio, on November 14, 
1945, whereby it was stipulated and agreed by and between counsel 
for the Federal Trade Commission and counsel for the respondent 
that the statement of facts entered upon the record might be taken 
as the facts in this proceeding and in leu of testimony in support of 
the charges stated in the complaint or in opposition thereto, and that 
the Commission might proceed upon said statement of facts to make 
its report stating its findings as to the facts (including inferences 
which it may draw from said stipulated facts) and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Respondent expressly 
waived the filing of a trial examiner’s report upon the evidence. 
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‘Thereafter this proceeding regularly came on for final hearing before 
the Commission upon said complaint, answer, and stipulation, said 
stipulation having been approved and accepted; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Bernard Singerman, is an individual, 
trading as Pixacol Co., with his office and principal place of business 
located at Cleveland, Ohio. Respondent’s mailing address is box 3588. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of a medicinal prepara- 
tion designated “Pixacol.” 

‘Respondent causes said product, when sold, to be transported from 
the State of Ohio to purchasers thereof located in various States of the 
United States and in the District of Columbia, and maintains, and at 
all times mentioned herein has maintained, a course of trade in said 
product in commerce among and between the various States of the 
United States and the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing said product by the United States mails and by various Means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act; and respondent has also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, false adver- 
tisements concerning bis said product by various means for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of said product in commerce as “commerce” is defined in 
the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said advertisements dissemin- 
ated and caused to be disseminated as herein set forth, by the United 
States mails and by advertisements inserted in newspapers, are the 
following: 

__ Pixacol has brought results to psoriasis sufferers when everything else has 
failed. * * * 

Pixacol has brought relief to psoriasis sufferers when everything else has 

failed. 


Par. 4. Through the use of the foregoing statements and representa- 
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tions, respondent represents that the product Pixacol constitutes an 
effective treatment or cure for psoriasis. 

Par. 5. The foregoing statements and representations are false and 
misleading. In truth and in fact, respondent’s product is not an effec- 
tive treatment or cure for psoriasis and will not correct the underlying 
conditions which cause psoriasis and will not prevent its recurrence; its 
only value in the treatment of psoriasis would be limited to the removal 
of scales and crusts caused by psoriasis. Said preparation contains 
substances which are irritating to the skin unless properly applied and 
are particularly irritating to the mucous membranes of the body and 
to the eyes. 

Par. 6. These advertisements, disseminated by respondent as afore- 
said, constitute false advertisements for the reason that they fail to 
reveal facts material in the light of such representations and material 
with respect to the consequences which may result from the use of the 
preparation to which the advertisements relate under the conditions 
prescribed in said advertisements, or under such conditions as are cus- 
tomary or usual. Because of the irritant qualities of said preparation, 
as set out above, care should be exercised in applying it to the skin and 
its use discontinued if irritation results, and it should not be allowed 
to come in contact with the eyes or any mucous membranes of the body. 

Par. 7. The use by the respondent of the foregoing false and mislead- 
ing advertisements, disseminated as aforesaid, has the tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such statements 
and representations are true, and that the use of said preparation will 
produce no harmful results, and to induce the purchasing public to 
purchase substantial quantities of respondent’s preparation as a result 
of such erroneous and mistaken belief. 


\ 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and a stipulation as to the facts entered into upon the record 
between counsel for the Federal Trade Commission and counsel for 
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respondent, which provides, among other things, that the Commission 
may proceed upon said statement of facts to make its report, stating 
its findings as to the facts (including inferences which it may draw 
from said stipulated facts) and its conclusion based thereon, and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs, and which waives the filing of a 
report upon the evidence by the trial examiner; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That Bernard Singerman, an individual, trading as 
Fixacol Co., or under any other name, and his representatives, agents, 
and employees, directly or through any corporate or other device in 
connection with the offering for sale, sale, or distribution of Pixacol 
or any preparation of substantially similar composition or possessing 
substantially similar properties, whether sold under the same or any 
other name, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

a. That said preparation constitutes a cure or effective treatment 
for psoriasis or will prevent its recurrence. 

b. That said preparation will correct the underlying condition 
which causes psoriasis or has any value in the treatment of psoriasis 
in excess of its action in removing the scales and crusts caused by 
psoriasis. 

2. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal that said preparation should not be allowed to 
come into contact with the eyes or any mucous membranes of the body, 
and that if irritation results from its use on the skin, it should be dis- 
continued; provided, however, that such advertisement need contain 
only the statement “Caution: Use only as Directed” if and when the 
directions for use wherever they appear on the label, in the labeling, 
or both on the label and in the labeling contain warnings to the above 
effect. 

3. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
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defined in the Federal Trade Commission Act of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof and in the respective subparagraphs thereof 
or which fails to comply with the requirements set forth in para- 
graph 2 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has comphed with this order. 

Commissioner Mason not participating. 
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CARROLL E. LINDSEY, GORDON T. ROU, AND LAKELAND 
HIGHLANDS CANNING COMPANY, INC.. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 14, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 5383. Complaint, Sept. 25, 1945.—Decision, Apr. 15, 1946 


Where a corporation and two individuals, its president and secretary-treasurer, 
engaged in canning and in buying, selling, and distributing fruit juices and 
other fruit products (1) through intermediaries or brokers who acted as 
their agents in negotiating the sale of their products at prices and upon terms 
fixed by them and whom they paid commissions or brokerage fees for such 
services; and (2) to “direct buyers,’ who purchased in their own name and 
for their own account for resale, to whom they invoiced and shipped the 
products purchased, and from whom they collected the purchase price 
thereof— 

Paid or granted, directly or indirectly, to such direct buyers, located in other 
States, to whom they sold and distributed a substantial portion of their 
products, commissions, brokerage, or other compensation or allowances or 
discounts in lieu thereof: 

Held, That such paying or granting by them of commissions, brokerage, etc., to 
buyers upon purchases made for such buyers’ own account, was violative of 
subsection (c) of section 2 of the Clayton Act, as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Reeves, Allen & Johnson, of Tampa, Fla., for respondents. 


ComMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C., title 15, sec. 13), as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

ParacrarH 1. Respondent Carroll E. Lindsey is an individual 
residing in Highland City, Fla. He is now president of Lakeland 
Highlands Canning Co., and has been an officer of that company since 
some time after June 19, 1986. After becoming an officer, and at the 
present time and for some time past as president, respondent Lindsey 
has exercised and still exercises a substantial degree of authority and 
control over the business conducted by said company, including the 
direction of its distribution and sales policies. 
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Par. 2. Respondent Gordon T. Rou is an individual residing in 
Highland City, Fla. He is now secretary and treasurer of Lakeland 
Highlands Canning Co., and has been an officer of that company since 
some time after June 19, 1936. After becoming an officer, and at the 
present time and for some time past as secretary and treasurer, re 
spondent Rou has exercised and still exercises a substantial degree of 
authority and control over the business conducted by said company, 
including the direction of its distribution and sales policies. 

Par. 3. Respondent Lakeland Highlands Canning Co., Inc., is a. 
corporation organized and existing under the laws of the State of 
Florida, with its principal office and place of business located at High- 
land City, Fla. 

Par. 4. Respondents Carroll E. Lindsey, as president, and Gordon 
T. Rou, as secretary and treasurer of said corporation, and Lakeland 
Highlands Canning Co., Inc., are now engaged, and for many years 
prior hereto have engaged, in the business of buying, selling, canning, 
and distributing orange juice and grapefruit juice and other fruit 
juices and fruit products for their own account. The respondents’ 
said business is conducted under the name of, and for the account of, 
Lakeland Highlands Canning Co., Inc. 

Par. 5. The respondents sell and distribute their fruit juices and 
fruit products by two separate and distinct methods. The first and 
principal method is by utilizing intermediaries or brokers who act as 
respondents’ agents in negotiating the sale of their fruit juices and 
fruit products at respondents’ prices and on respondents’ terms and for 
which services to respondents such intermediaries or brokers are paid 
commissions or brokerage fees. This method of distributing respond- 
ents’ commodities is not challenged by this complaint. 

The second method, which is challenged by this complaint, is by the 
sale by respondents of their fruit juices and fruit products direct to 
buyers, who are paid by respondents, directly or indirectly, commis- 
sions or brokerage fees on such purchases. All such buyers referred 
to herein are “direct buyers”. In transactions between respondents 
and such buyers respondents do not use intermediaries or brokers. 

Such direct buyers transmit their own purchase orders for such 
commodities directly to the respondents. The respondents thereafter 
invoice and ship such commodities to such buyers from whom re- 
spondents collect the purchase price of the merchandise. 

Some such buyers, upon receipt of such fruit juices and fruit prod- 
ucts from respondents, warehouse such commodities in their own ware- 
houses or in public warehouses, and insure the commodities at their 
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own expense, and in their own names, and for their own account 
against contingent loss or damage. 

Representative of respondents’ direct buyers are: 

W. F. Pendleton Co., Inc., Valdosta, Ga. 

Charles R. Allen, Charleston, S. C. 

Austelle-Flinton Co., Orangeburg, S. C. 

Britt-Pfaff Co., Raleign, N. C. 

The Halfhill Co., Los Angeles, Calif. 

National Canned Food Distributors, Los Angeles, Calif. 
Thomas HB. Perry, Jr., Pittsburgh, Pa. 

Par. 6. The respondents, since June 19, 1936, in the course and con- 
duct of their said business, have sold and distributed a substantial 
portion of their commodities through intermediaries or brokers to buy- 
ers and also directly to buyers located in States other than the State 
in which respondents are located and as a result of said sales and the 
respondents’ instructions, such commodities have been shipped, and 
are now shipped and transported across State lines to such buyers 
so located. 

Par. 7. The respondents, since June 19, 1936, in connection with the 
interstate sale of their commodities have been and are now, paying or 
granting, or have paid or granted, directly or indirectly, commissions, 
brokerage or other compensation or allowances or discounts in leu 
thereof, to buyers on their own purchases of respondents’ commodi- 
ties. Such buyers have purchased respondents’ commodities in their 
own name and for their own respective accounts for resale. 

Par. 8. The acts and practices of the respondents Carroll E. Lind- 
sey, as president and Gordon T. Rou, as secretary and treasurer of 
Lakeland Highlands Canning Co., Inc., and Lakeland Highlands Can- 
ning Co., Inc., a corporation, in promoting the sale of their commodi- 
ties by paying to buyers, directly or indirectly, commissions, broker- 
age or other compensation and allowances or discounts in lieu thereof 
as set forth above, are in violation of subsection (c) of section 2 of 
the Clayton Act, as amended. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1986 (15 U.S. C. sec. 13), the Federal Trade Commission on Septem- 
ber 25, 1945, issued and thereafter served its complaint in this pro- 
ceeding upon the respondents named in the caption hereof charging 
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them with the violation of subsection (c) of section 2 of said Clayton 
Act, as amended. Subsequently, the respondents filed an amended 
answer admitting all of the material allegations of fact set forth in 
the complaint but denying that the acts and practices described in the 
complaint constituted a violation of said act as amended. In their 
answer the respondents waived all intervening procedure, including 
hearings as to the facts, the filing of briefs, the trial examiner’s report, 
and oral argument. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the complaint and answer, and - 
the Commission, having duly considered the matter and being now 
fully advised in the premises, makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent Lakeland Highlands Canning Co., Inc., 
is a corporation ‘organized and existing under the laws of the State of 
Florida, with its principal office and place of business located at High- 
land City, Fla. 

Respondent Carroll E. Lindsey, an individual, is now, and for some 
time last past has been, president of the respondent corporation. 

Respondent Gordon T. Rou, an individual, is now, and for some time 
last past has been, secretary and treasurer of the respondent cor- 
poration. 

Both of the individual respondents reside in Highland City, Fla. 
Each of them exercises, and for some time last past has exercised, a 
substantial degree of authority and control over the business conducted 
by the respondent corporation, including the directing of its distribu- 
tion and sales policies. 

Par. 2. The respondents are now, and for many years last past have 
been, engaged in the business of canning, buying, selling, and dis- 
tributing fruit juices and other fruit products. 

Respondents sell and distribute their products by two separate and 
distinct methods. The first and principal method involves the utiliza- 
tion of intermediaries or brokers, who act as respondents’ agents in 
negotiating the sale of respondents’ products at such prices and upon 
such terms as are fixed by respondents. For their services, such inter- 
mediaries or brokers are paid commissions or brokerage fees by re- 
spondents. This phase of respondents’ business is not involved in the 
present proceeding. 

The second method involves the sale by respondents of their prod- 
ucts directly to buyers and without the use of intermediaries or 
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brokers. Such buyers, who are known as “direct buyers,” purchase 
in their own name and for their own account for resale. They transmit 
their own purchase orders directly to respondents, and respondents 
invoice and ship to such buyers the products purchased and collect 
from such buyers the purchase price of the products. 

Par. 3. In the course and conduct of their business, the respondents 
have, since June 19, 1936, sold and distributed a substantial portion of 
their products to direct buyers located in States of the United States 
other than the State of Florida. Asa result of such sales and respond- 
ents instructions, such products have been shipped and transported 
across State lines to such buyers. 

Par. 4. In connection with such interstate sales to buyers purchasing 
in their own name and for their own account, respondents have, since 
June 19, 1936, paid or granted, directly or indirectly, to such buyers 
commissions, brokerage, or other compensation, or allowances or dis- 
counts in lieu thereof. 

CONCLUSION 


The paying or granting by respondents of commissions, brokerage, 
or other compensation, or allowances or discounts in lieu thereof, to 
buyers upon purchases made for such buyers’ own account, as herein 
found, is violative of subsection (c) of section 2 of the aforesaid Clay- 
ton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the amended answer 
of the respondents, in which answer respondents admit all of the 
material allegations of fact set forth in the complaint and waive all 
intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that the respondents have violated 
the provisions of subsection (c) of section 2 of the act of Congress 
entitled “An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by the Robinson-Patman Act, 
approved June 19, 1936 (15 U.S. C., sec. 18) : 

It is ordered that, The respondents, Lakeland Highlands Canning 
Co., Inc., a corporation, its officers, and Carroll E. Lindsey and Gor- 
don T. Rou as officers of said corporation, and respondents’ agents, . 
representatives, and employees, directly or through any corporate or 
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other device, in connection with the sale and distribution of food 
products in commerce, as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


HUDDERSFIELD WORSTED MILLS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5009. Complaint, July 19, 1943—Decision, Apr. 28, 1946. 


Huddersfield is an area in England where high grades of worsted or woolen cloth 
are manufactured, and for many years it has been the source of some of 
the finest woolens imported to the United States, which fact has been, and is, 
generally known to a substantial portion of purchasers of men’s clothing 
in this country. 

The word “worsted” has long been used in the trade and is understood by a 
substantial portion of the purchasing public to designate, describe, and 
refer to fabric composed entirely of wool, exclusive of ornamentations. 

Where a corporation engaged under the corporate name “Huddersfield Worsted 
Mills Corporation,” as a selling agent for a number of manufacturers in 
the interstate sale and distribution of textile fabrics for making suits, 
slacks, and other men’s wearing apparel— 

(a) Falsely represented through use of the word “Huddersfield” in its corporate 
name and on labels and stationery and otherwise, and through the depiction 
of the lion similar to that of the British royal coat of arms, and through 
of the representations, directly and indirectly, that its said merchandise was 
imported from England; when in truth and in fact its fabrics were made 
in the United States from domestic material ; 

(b) Falsely represented through use of the word “Mills” in its corporate name 
and the words “Manufacturers of Fine, Fancy Worsteds” on its stationery 
and otherwise, that it owned and operated or controlled the manufacturing 
plants or mills where the cloth it sold was manufactured ; and 

(c) Falsely represented through the use of the word “Worsted” in its corporate 
name and on letterheads, invoices, and otherwise, that the cloth sold by it 
was composed entirely of wool; 

When in fact practically none of the fabrics sold by it were composed entirely 
of wood and the great majority were composed of fibers other than wool; 
and it was not a manufacturer, from which a substantial portion of those 
who buy fabrics for making clothing for resale prefer to purchase direct as 
securing them advantages in price and in other respects; 

With result of placing in the hands of dealers and jobbers a means of misleading 
the purchasing public; and of misleading such public into the erroneous 
belief that such representations and designations were true, and thereby of 
inducing the purchase in commerce of said fabrics and clothing made there- 
from: : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. 8. F. Rose for the Commission. 
Mr. Samuel R. Friedman, of New York City, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Huddersfield 
Worsted Mills Corp., hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarpu 1. The respondent Huddersfield Worsted Mills Corp. 
is a corporation, organized, existing, and doing business under and 
by virtue of the laws of the State of New York, with its place of busi- 
ness located at 257 Fourth Avenue, New York, N. Y. 

Par. 2. The respondent is now, and has been for more than 3 
years last past, engaged in the sale and distribution of textile fabrics 
for making suits, slacks, and other men’s wearing apparel. In the 
course and conduct of its business respondent sells said merchandise 
to garment manufacturers as a selling agent for a number of fabric 
manufacturers. The respondent causes its said merchandise, when 
sold, to be transported from its place of business in the State of New 
York to purchasers thereof located in various States of the United 
States other than the State of New York and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said merchandise in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent adopted as and for its corporate name “Huddersfield 
Worsted Mills Corporation,” under which to carry on its business, 
which said name, including the words “Huddersfield,” “Worsted,” 
and “Mills,” respondent at all times mentioned herein has used con- 
tinuously, and now uses in soliciting the sale of, and selling, its 
fabrics as described herein. Respondent also uses the words “Manu- 
facturers of fine, fancy worsteds” on its letterheads distributed in 
commerce among and between the various States in the United States 
and in the District of Columbia. Respondent’s labels attached to 
merchandise sold by it contain the words “Huddersfield Worsted 
Mills Corporation,” and in connection therewith a depiction of 
crowned lion similar to the British coat of arms. Beneath such 
depiction appears the letters, “H. W. M.” and the words “Sales 
Agents.” 

Par. 4. Huddersfield is an area in England where high grades of 
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worsted or woolen cloth are manufactured. For many years Hudders- 
field has been the source of some of the finest woolens imported to 
the United States, which fact has been, and is generally known to 
a substantial portion of purchasers of men’s clothing in this country. 
The word “worsted” has long been used in the trade and is under- 
stood by a substantial portion of the purchasing public to desig- 
nate, describe, and refer to fabric composed entirely of wool exclusive 
of ornamentations. 

Par. 5. Through the use of the word “Huddersfield” in its corpo- 
rate name and on its labels and stationery and otherwise, and through 
the depiction of the lion similar to that of the British coat of arms, 
and through other representations not specifically set out herein, 
the respondent has represented, and now represents, directly or indi- 
rectly, that its said merchandise is imported from England. Through 
the use of the word “Mills” in its corporate name and the words 
“Manufacturers of Fine, Fancy Worsteds” on its stationery and other- 
wise, respondent has represented and now represents, directly or indi- 
rectly, that it owns and operates or controls the manufacturing plants 
or mills where the cloth it sells is manufactured. Through the use 
of the word “Worsted” in its corporate name and on letterheads, 
invoices and otherwise, the respondent likewise has represented, and 
now represents, that the cloth sold by it is composed entirely of wool. 

Par. 6. Such representations on the part of the respondent are 
false and misleading. In truth and in fact, the respondent’s said 
fabrics do not originate in the Huddersfield area in England. On 
the contrary, they are manufactured in the United States from domes- 
tic material. Respondent does not own and operate or control in 
any manner the manufacturing plants or mills in which such fabrics, 
or any of same, are manufactured. Respondent sells, and at all times 
mentioned herein except for a short time after its organization in 
1939, when it held a percentage of stock ownership in a mill manu- 
facturing cloth, has sold, merchandise manufactured exclusively in 
plants or mills in which no interest was owned by it. 

Respondent has never and does not now stock or sell fabrics com- 
posed entirely of wool, but on the contrary has stocked and sold, and 
wy stocks and sells very little, if any, fabrics composed entirely of 
wool, 

Through the use of the words “Huddersfield,” “Mills,” and “Wor- 
sted” in its corporate name and otherwise, the respondent has placed 
in the hands of dealers and jobbers a means and instrumentality 


whereby such dealers are enabled to mislead and deceive members of 
the purchasing public. 
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Par. 7. There is a substantial portion of those who purchase fabrics 
for manufacturing clothing for resale which prefers to purchase direct 
from the manufacturer, believing that through such purchases they 
secure advantages in price and in other respects. 

Par. 8. The use by respondents of said corporate name and the 
designations and representations, as set forth herein, in connection 
with the offering for sale and selling of their said fabrics has had, 
and now has, the tendency and capacity to, and does mislead pur- 
chasers and prospective purchasers into the erroneous and mistaken 
belief that such representations and designations are true, and to 
induce the purchase in said commerce of said fabrics and clothing 
made therefrom on account thereof. 

Par. 9. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FrnDINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 19, 1948, issued, and subse- 
quently served its complaint in this proceeding upon respondent, Hud- 
dersfield Worsted Mills Corp., charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered therein, granted 
respondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening procedure 
and further hearing as to said facts, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and substitute answer, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Huddersfield Worsted Mills Corp., is 
a corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its place of business 
located at 257 Fourth Avenue, New York, N. Y. 
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Par. 2. The respondent is now, and has been for more than 3 years 
last past, engaged in the sale and distribution of textile fabrics for 
making suits, slacks, and other men’s wearing apparel. In the course 
and conduct of its business, respondent sells said merchandise to gar- 
ment manufacturers as a selling agent for a number of fabric manu- 
facturers. The respondent causes its said merchandise, when sold, to be 
transported from its place of business in the State of New York to 
purchasers thereof located in various States of the United States other 
than the State of New York and in the District of Columbia. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in said merchandise in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent adopted as and for its corporate name “Huddersfield 
Worsted Mills Corporation,” under which to carry on its business, 
which said name, including the words “Huddersfield,” “Worsted,” 
and “Mills,” respondent at all times mentioned herein has used con- 
tinuously and now uses in soliciting the sale of, and selling its fabrics 
as described herein. Respondent also uses the words “Manufacturers 
of fine, fancy worsteds” on its letterheads distributed in commerce 
among and between the various States in the United States and in 
the District of Columbia. Respondent’s labels attached to merchan- 
dise sold by it contain the words “Huddersfield Worsted Mills Cor- 
poration” and, in connection therewith, a depiction of crowned lon 
similar to the British coat of arms. Beneath such depiction appear 
the letters “H. W. M.” and the words “Sales Agents.” 

Par. 4. Huddersfield is an area in England where high grades of 
worsted or woolen cloth are manufactured. For many years Hud- 
dersfield has been the source of some of the finest woolens imported 
to the United States, which fact has been, and is, generally known 
to a substantial portion of purchasers of men’s clothing in this coun- 
try. The word “worsted” has long been used in the trade and is 
understood by a substantial portion of the purchasing public to 
designate, describe, and refer to fabric composed entirely of wool 
exclusive of ornamentations. 

Par. 5. Through the use of the word “Huddersfield” in its cor- 
porate name and on its labels and stationery and otherwise, and 
through the depiction of the Lon similar to that of the British royal 
coat of arms, and through other representations not specifically set 
out herein, the respondent has represented, and now represents, di- 
rectly and indirectly, that its said merchandise is imported from 
England. Through the use of the word “Mills” in its corporate name 
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and the words “Manufacturers of Fine, Fancy Worsteds” on its sta- 
tionery and otherwise, respondent has represented, and now repre- 


, 


sents, directly and indirectly, that it owns and operates or controls 


the manufacturing plants or mills where the cloth it sells is manu- 
factured. Through the use of the word “Worsted” in its corporate 
name and on letterheads, invoices, and otherwise, the respondent like- 
wise has represented, and now represents, that the cloth sold by it 
is composed entirely of wool. 

Par. 6. Such representations on the part of the respondent are false 
and misleading. In truth and in fact, the respondent’s said fabrics do 
not originate in the Huddersfield area in England. On the contrary, 
they are manufactured in the United States from domestic material. 
Respondent does not own and operate or control in any manner the 
manufacturing plants or mills in which such fabrics, or any of same, 
are manufactured. Respondent sells, and at all times mentioned 
herein except for a short time after its organization in 1939, when it 
held a percentage of stock ownership in a mill manufacturing cloth, 
has sold, merchandise manufactured exclusively in plants or mills in 
which no interest was owned by it. 

Practically none of the fabrics sold by the respondent are composed 
entirely of wool and the great majority of the fabrics stocked and 
sold, and which respondent now stocks and sells, are composed of 
fibers other than wool. 

Through the use of the words “Huddersfield,” “Mills,” and 
“Worsted” in its corporate name and otherwise, the respondent has 
placed in the hands of dealers and jobbers a means and instrumen- 
tality whereby such dealers are enabled to mislead and deceive mem- 
bers of the purchasing public. 

Par. 7. There is a substantial portion of those who purchase fabrics 
for manufacturing clothing for resale which prefers to purchase 
direct from the manufacturer, believing that through such purchases 
they secure advantages in price and in other respects. 

Par. 8. The use by respondent of said corporate name and the 
designations and representations as set forth herein in connection 
with the offering for sale and selling of its said fabrics has had, and 
now has, the tendency and capacity to, and does, mislead purchasers 
and prospective purchasers into the erroneous and mistaken belief 
that such representations and designations are true, and to induce 
the purchase in said commerce of said fabrics and clothing made 


therefrom on account thereof. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Huddersfield Worsted Mills 
Corp., its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of textile fabrics, in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Using the word “Huddersfield” in or as a part of respondent’s 
trade or corporate name or representing in any other manner that 
fabrics sold and distributed by the respondent are produced in the 
Huddersfield area of England. 

2. Using the word “Huddersfield” alone or in conjunction with the 
word “worsted” or in conjunction with any other word of similar 
import or meaning to designate or describe any fabric not produced 
in the Huddersfield area of England. 

3. Using the word “worsted” or any other word of similar import 
or meaning in or as a part of respondent’s trade or corporate name 
when the fabrics sold and distributed by the respondent are not com- 
posed entirely of wool, exclusive of ornamentation. 

4, Using the word “worsted” or any other word of similar import 
or meaning to designate, describe, or refer to any textile fabric not 
composed entirely of wool, exclusive of ornamentation. 

5. Using the word “Mills” or any other word of similar import or 
meaning in or as a part of respondent’s trade or corporate name or 
representing in any other manner that respondent is the manufacturer 
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of the fabrics sold by it unless and until respondent actually owns and 
operates, or directly and absolutely controls, the manufacturing plant 
wherein said fabrics are woven or made. 

6. Representing that respondent’s fabrics are produced in England 
through the use of the British coat of arms or any simulation thereof 
in advertising or in any other manner. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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REX PRODUCTS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4695. Complaint, Feb. 4, 1942—Decision, Apr. 26, 1946 


“Cloisonne,” or “cloisonne enameling’” has long been known as a method or 
manner of creating an artistic design on a metal base under a process by 
which flat metal strips or ribbons of metal, usually gold, silver, or copper, 
are attached (usually by soldering) to the metal base, forming cells and 
outlining a decorative design; the cells thus formed are filled with an in- 
organic, vitreous, opaque enamel, usually different colors in different cells; 
and the surface, after application of sufficient heat to fuse the enamel on to 
the metal, is ground and polished, so as to expose the cloisons and outline 
the design used. 

Most of the genuine cloisonne jewelry and other articles of that type are made 
in and imported from China and Japan, and are-more expensive and desir- 
able than ordinary enameled products, and while the purchasing public is 
not informed as to the exact method of construction and the material used 
in the manufacture of genuine cloisonne articles, there is a general under- 
standing and knowledge of the value, desirability, and superior qualities of 
such products and a widespread demand therefor. 

Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of toilet compacts constructed of metal, of which certain portions 
were covered with ename] and plastics— 

(a) Represented through use of the descriptive words, “Cloisonne top,” “Cloisonne 
enamel,” and similar words in its catalogs and circulars and in advertise- 
ments in newspapers and other publications, that its products were genuine 
cloisonne, manufactured in all respects in accordance with the long-estab- 
lished process ; 

The facts being they were not “cloisonne” and not similar in design or construc- 
tion to such products; and in many instances they were not even enameled 
but were covered by a colored plastic substance which gave them a glossy 
enameled appearance ; 

(b) Made confusing use of words “cloisonne effect” and “cloisonne colors” to 
designate or describe its said compacts, indicating thereby that they had 
been made in accordance with the method use in the manufacture of genuine 
cloisonne, which has, in fact, no characteristie color or colors, but is usually 
manufactured with different colors in different cells ; 

With effect of misleading a substantial portion of the purchasing publie into the 
erroneous belief that such representations were true and of thereby causing 
it to purchase substantial quantities of its products; and of placing in the 
hands of retail dealers a means whereby they might also mislead purchasers: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Betore Mr. Webster Ballinger, trial examiner. 
Mr. S. F’. Rose for the Commission. 
James & Franklin, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Rex Products 
Corporation, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof, would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows. 

ParacrapH 1. The respondent, Rex Products Corp., 1s a corpora- 
tion organized and existing by virtue of the laws of the State of New 
York, with its principal office and place of business at 111 Cedar 
Street, New Rochelle, N. Y. Respondent is now and has been, for 
more than 2 years last past, engaged in the manufacture and sale of 
toilet compacts, constructed of metal, certain portions thereof being 
covered with enamel and plastics. Respondent causes said product, 
when sold, to be transported from its place of business, in the State 
of New York, to purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein, has maintained a course 
of trade in said product in commerce between and among the several 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its toilet compacts, respondent 
has made many false, misleading and deceptive statements and repre- 
sentations with respect to its said product by means of catalogs and 
circulars distributed generally to the purchasing public and by inser- 
tion of advertisements in newspapers and other publications wherein 
its products are repeatedly designated and described as “cloisonne.” 
Among and typical of such statements and representations are the 
following: 

No, 2984. Cloisonne top. To retail profitably at $1.25 each. 

Compacts 39¢ * * * Damascene, cloisonne enamel, tapestry and alligator 
calf covers. 

No. 2598. Cloisonne effect top. Mirror back. Cloisonne colors. 

No. 2602. Cloisonne effect top. Assorted cloisonne colors. 

No. 2537. Cloisonne effect top and back. 

No. 7001. Cloisonne effect. Assorted cloisonne colors. 

No. 3301. Cloisonne effect top. Assorted cloisonne colors. $7.50 per dozen. 

No. 4818. Cloisonne effect top. Enameled rims. Assorted cloisonne colors. 

No. 402. Cloisonne effect in assorted colors. 


Par. 8. Through the use of the descriptive words “Cloisonne top,” 
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“Cloisonne enamel,” “Cloisonne effect top,” “Assorted cloisonne 
colors,” “Cloisonne effect in assorted colors” and similar words, the 
respondent represents and has represented that its products are gen- 
uine cloisonne products manufactured in all respects in accordance 
with the long established process. 

Par. 4. The above and foregoing descriptive terms and designations 
as used by respondent are false, misleading, and deceptive. “Cloi- 
sonne” is a French word meaning chambered, and is related to the 
French word “cloison,” meaning partition. The words “cloisonne,” 
or “cloisonne enameling” have long been known as a method or man- 
ner of creating an artistic design on a metal base in the following 
manner: Flat metal strips or ribbons of metal are attached (usually 
by soldering) to the metal base, forming cells and outlining a decora- 
tive design. These cells formed by the partitions are filled with an 
inorganic, vitreous opaque enamel, usually different colors in different 
cells. Sufficient heat is applied to fuse the enamel onto the metal. 
The surface is then ground and polished, exposing the cloisons and 
outlining the design used. The metal generally used for the cloisons 
is gold, silver or copper. Most of the jewelry and other articles of 
this type are made in and imported from China and Japan, and are 
more expensive and desirable than ordinary enameled products. 

Par. 5. The toilet compacts manufactured, advertised and sold by 
the respondent and described as aforesaid are not “cloisonne” prod- 
ucts and are not even similar in design or construction to “cloisonne” 
or “cloisonne enamel” products. In many instances the compacts 
made and sold by the respondent are not even enameled but are cov- 
ered by a colored plastic substance which gives a glossy enameled 
appearance to the product. Even when the metal case of respondent’s 
products are covered with enamel, there is no attempt to use flat strips 
of metal or flattened wires to outline the design. The enamel used 
by respondent is in no manner comparable to the vitreous inorganic, 
opaque enamel produced in genuine cloisonne work. Respondent’s 
compacts are not “cloisonne effects,” “assorted cloisonne colors,” or 
“cloisonne colors” since they are not manufactured in any particular 
in accordance with the accepted and well-known standard, as above 
described. 

Par. 6. While the purchasing public is not informed as to the exact 
method of construction and the material used in the manufacture of 
genuine cloisonne articles, there is a general understanding and knowl- 
edge among the purchasing public of the value, desirability and su- 
perior qualities of such products and a widespread demand therefor. 

Par. 7. In the manner and by the means aforesaid, respondent places 
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in the hands of retail dealers of its products a means and instrumen- 
tality whereby such dealers may mislead and deceive purchasers with 
respect to the character and quality of its products. 

Par. 8. The use by respondent of the foregoing false, misleading, 
and deceptive designations, statements and representations, has had 
and now has the tendency and capacity to and does mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such designations, statements, and 
representations are true and causes a substantial portion of the pur- 
chasing public because of such mistaken and erroneous belief, to pur- 
chase substantial quantities of respondent’s products. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce, within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facrs, anp ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 4, 1942, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Rex Products Corp., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and 
the filing of the answer of the respondent thereto a stipulation as 
to the facts was entered into upon the record, subject to the approval 
of the Commission, whereby it was stipulated that the statement of 
facts set out in the record might be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated 
in the complaint or in opposition thereto and that the Commission 
might proceed upon said complaint (the answer of the respondent) 
and said statement of facts to make its report stating its findings as 
to the facts (including inferences which might be drawn from said 
stipulated facts) and its conclusion based thereon and enter its order 
disposing of the proceeding without any intervening procedure. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon said complaint, answer thereto, and stipu- 
lation, said stipulation having been approved, accepted, and filed 
by the Commission; and the Commission, having duly considered 
the matter and being now fully advised in the premises, makes this 
its findings as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Rex Products Corp., is a corporation 
organized and existing by virtue of the laws of the State of New 
York, with its principal office and place of business at 111 Cedar 
Street, New Rochelle, N. Y. Respondent is now, and has been for 
more than 2 years last past, engaged in the manufacture and sale 
of toilet compacts constructed of metal, certain portions thereof being 
covered with enamel and plastics. Respondent causes said product, 
when sold, to be transported from its place of business in the State 
of New York to purchasers thereof located in various other States 
of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said product in commerce between and among the several 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its toilet compacts, respondent 
has made many false, misleading, and deceptive statements and repre- 
sentations with respect to its said product by means of catalogs and 
circulars distributed generally to the purchasing public and by inser- 
tion of advertisements in newspapers and other publications wherein 
its products are repeatedly designated and described as “cloisonne.” 
Among and typical of such statements and representations are the 
following: 

No. 2984. Cloisonne top. ‘To retail profitably at $1.25 each. 

Compacts 89¢ * ~* * Damascene, cloisonne enamel, tapestry and alligator 
calf covers. 

No. 2598. Cloisonne effect top. Mirror back. Cloisonne colors. 

No. 2602. Cloisonne effect top. Assorted cloisonne colors. 

No. 2537. Cloisonne effect top and back. 

No. 7001. Cloisonne effect. Assorted cloisonne colors. 

No. 3301. Cloisonne effect top. Assorted cloisonne colors. $7.50 per dozen. 

No. 4818. Cloisonne effect top. Enameled rims. Assorted cloisonne colors. 

No. 402. Cloisonne effect in assorted colors. 

Par. 3. Through the use of the descriptive words “Cloisonne top,” 
“Cloisonne enamel,” and similar words, the respondent represents and 
has represented that its products are genuine cloisonne products manu- 
factured in all respects in accordance with the long-established process. 

Par. 4. The above and foregoing descriptive terms and designa- 
tions as used by respondent are false, misleading, and deceptive. 
“Cloisonne” is a French word meaning “chambered,” and is related 
to the French word “cloison,” meaning “partition.” The word 
“cloisonne,” or “cloisonne enameling” have long been known as a 
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method or manner of creating an artistic design on a metal base 
in the following manner: Flat metal strips or ribbons of metal are 
attached (usually by soldering) to the metal base, forming cells 
and outlining a decorative design. These cells formed by the parti- 
tions are filled with an inorganic, vitreous, opaque enamel, usually 
different colors in different cells. Sufficient heat is applied to fuse 
the enamel onto the metal. . The surface is then ground and polished, 
exposing the cloisons and outlining the design used. The metal gen- 
erally used for the cloisons is gold, silver, or copper. Most of the 
jewelry and other articles of this type are made in and imported 
from China and Japan, and are more expensive and desirable than 
ordinary enameled products. 

Par. 5. The toilet compacts manufactured, advertised, and sold by 
the respondent and described as aforesaid are not “cloisonne” prod- 
ucts and not even similar in design or construction to “cloisonne” or 
“cloisonne enamel” products. In many instances the compacts made 
and sold by the respondent are not even enameled but are covered by 
a colored plastic substance which gives a glossy enameled appearance 
to the product. Even when the metal case of respondent’s products 
are covered with enamel, there is no attempt to use flat strips of metal 
or flattened wires to outline the design. The enamel used by re- 
spondent is in no manner comparable to the vitreous, inorganic, 
apaque enamel produced in genuine cloisonne work. Respondent’s 
products are not manufactured in any particular in accordance with 
the accepted and well-known standard, as above described. 

Par. 6. While the purchasing public is not informed as to the exact 
method of construction and the material used in the manufacture of 
genuine cloisonne articles, there is a general understanding and knowl- 
edge among the purchasing public of the value, desirability, and su- 
perior qualities of such products and a widespread demand therefor. 

Par. 7. After consideration of the use of the term “cloisonne effect” 
io designate or describe respondent’s compacts and the public under- 
standing with reference to genuine cloisonne, the Commission is of 
the opinion, and so finds, that such use of the term “cloisonne effect” 
has the tendency and capacity to mislead and deceive the purchasing 
public into the belief that the products so designated have been manu- 
factured in accordance with the manner or method used in the manu- 
facture of genuine cloisonne. Since cloisonne is usually manufac- 
tured with different colors in different cells, there is no color or colors 
which are attributed to, or characteristic of, genuine cloisonne. The 
term “cloisonne colors” therefore has no meaning and tends only to 
confuse the purchasing public and to cause it to believe that the prod- 
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ucts so described have been manufactured in accordance with the 
manner or method used in the manufacture of genuine cloisonne. 

Par. 8. The use by respondent of the foregoing false, misleading, 
and deceptive designations, statements, and representations has had, 
and now has, the tendency and capacity to, and does, mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such designations, statements, and represen- 
tations are true and causes a substantial portion of the purchasing 
public, because of such mistaken and erroneous belief, to purchase 
substantial quantities of respondent’s products. Through the use of 
the descriptive terms hereinbefore described, the respondent places 
in the hands of retail dealers of its products a means and instrumen- 
tality whereby such dealers may mislead and deceive purchasers with 
respect to the character and quality of its products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts, in which stipulation the 
respondent waived all intervening procedure and further hearing as 
as to said facts, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Rex Products Corp., a corpora- 
tion, and its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of its toilet compacts in commerce 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the term “cloisonne” or “cloisonne enamel” or any other 
term of similar import or meaning to designate, describe, or refer to 
compacts or other articles of merchandise which are not composed of 
inorganic, vitreous, opaque enamel fused upon a metal base in deco- 
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rative designs outlined by metal strips, in the characteristic manner 
of artistic enamel known as “cloisonne.” 

2. Using the term “cloisonne effect” or “cloisonne colors” or any 
other term of similar import or meaning to designate or describe com- 
pacts or other articles of merchandise which are not manufactured in 
accordance with the manner or method used in the manufacture of 
genuine cloisonne. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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BURGESS SEED & PLANT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5406. Complaint, Nov. 27, 1945—Decision, Apr. 26, 1946 


Where a corporation engaged in packaging and selling seeds, including a species 
of soy or soya beans which it designated as “domestic coffee berry”; by 
means of such statements in its catalogs and other advertising as: “COF- 
FEE one cent per lb.” with drawing of a bush under which appeared to 
be coffee beans, along with a steaming coffee pot; “Grow your own coffee 
at an expense of less than one cent per lb. The domestic coffee berry makes 
a delicious, nourishing drink to take the place of injurious coffee... 
gives health and strength to the young and old. * * * Thousands pro- 
nounce it better than the best coffee. * * * Prepared like any other 
coffee,” “DOMESTIC COFFEE BERRY’’— 

Represented falsely, directly and by implication, that the berries produced 
by the plants or bushes grown from its “domestic coffee berry” were coffee 
and a better variety of coffee than that obtainable through regular mer- 
chandise channels; that a person drinking a beverage made with sucb 
berries would obtain the same effect as that obtained from a beverage made 
with coffee; and that said beverage would give health and strength to the 
user ; 

The facts being that the berries in question were a variety of soybean and were 
not coffee, domestic or otherwise, and a person using a beverage made 
from them would not obtain the same effect as from the berry produced 
by the coffee plant; and such beverage would not give health or strength 
to the user ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public—which has a marked preference for coffee over soybeans 
for beverage purposes—into the erroneous belief that said representations 
were true, and thereby cause such public to purchase substantial quantities 
of its said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Charles S. Cox for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Burgess Seed & 
Plant Co., a corporation, hereinafter referred to as the respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
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interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapn 1. Respondent Burgess Seed & Plant Co. is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Michigan, with offices and a principal place of business located 
at Galesburg, Mich. 

Par. 2. Respondent is now and for more than 4 years last past has 
been, among other things engaged in packaging and selling seeds, 
among them being a species of soy or soya beans which it has desig- 
nated as “domestic coffee berry.” 

Respondent causes the said product, when sold, to be transported 
from its place of business in the State of Michigan to purchasers 
thereof located in the various other States of the United States and 
in the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said product in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements con- 
cerning its said product by the United States mails and by various 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act, and respondent had disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of false advertisements concerning its said product by various means, 


for the purpose of inducing, and which are likely to induce, directly 


or indirectly, the purchase of its said product in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as hereinabove set forth, by 
the United States mails, by advertisements inserted in it catalogs and 
by other advertising literature, are the following: 


COFFEE 
@ one cent 
per lb. 


[Drawing of a bush under which appears to be coffee beans, along with a steaming 
coffee pot on which is printed: Coffee for one cent per Ib. ] 


Grow your own coffee at -an expense of less than one cent per Ib. The domestic 


coffee berry makes a delicious, nourishing drink to take the place of injurious 
coffee. It is a pure food drink that gives health and strength to the young and 
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old: * * -* Thousands pronounce it better than the best coffee. * * * Pre- 


pared like any other coffee. 
Mntire family wants to drink domestic coffee. 
DOMESTIC COFFEE BERRY. 


* * * 


Par. 4. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto, not specifically set out herein, respondent has represented, 
directly and by implication, that the berries produced by the plants or 
bushes grown from its “domestic coffee berry” is coffee and is a better 
variety of coffee than that obtainable through regular merchandise 
channels; that a person drinking a beverage made with berries grown 
by planting respondent’s product will obtain the same effect as that 
obtained from the use of a beverage made with coffee; and that said 
beverage will give health and strength to the user. 

Par. 5. The foregoing representations, statements, and depictions 
are false, misleading, and deceptive and said advertisements constitute ‘ 
false advertisements as such term is defined in the Federal Trade 
Commission Act. In truth and in fact, coffee as generally known and 
accepted by the public is the berry produced by the coffee plant. The 
berries produced by the plant or bush resulting from the planting of 
respondent’s seed is a variety of soybean and is not coffee, domestic or 
otherwise. There is a marked preference on the part of the public 
for coffee over a soybean, for beverage purposes. A person using a 
beverage made from soybeans will not obtain the same effect as that 
obtained from drinking a beverage made with coffee, and such beverage 
will not give health and strength to the user but serves only as a nutri- 
ent. 

Par. 6. The use by respondent of said false advertisements has the 
tendency and capacity to and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the statements, representations, and depictions contained 
therein, as above set forth, are true. Asa result of such erroneous and 
mistaken belief, so engendered, the purchasing public has been induced 
to purchase and has purchased, substantial quantities of respondent’s 
product. ® 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Report, FINDINGS As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 27, 1945, issued and 
thereafter served its complaint in this proceeding upon the respond- . 
ent, Burgess Seed & Plant Co., a corporation, charging it with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. On December 20, 1945, respondent 
filed its answer to the complaint. Thereafter, a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts executed by respondent and Richard P. Whiteley, Assistant 
Chief Counsel for the Commission, subject to the approval of the 
Commission, might be taken as the facts in this proceeding and in 
lieu of testimony in support of the charges stated in the complaint 
or in opposition thereto, and that the Commission might proceed 
upon said statement of facts to make its report, stating its findings 
as to the facts and its conclusion based thereon, and enter its order 
disposing of the proceeding without presentation of argument or 
the filing of briefs. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on said complaint, answer, 
and stipulation, said stipulation having been approved, accepted, 
and filed, and the Commission, having duly considered the same 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapnH 1. The respondent, Burgess Seed & Plant Co., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Michigan, with office and a principal place of business 
located at Galesburg, Mich. 

Par. 2. Respondent is now, and for more than 4 years last past has 
been, engaged in packaging and selling seeds, among them being a 
species of soy or soya beans which it has designated as “domestic 
coffee berry.” 

Respondent causes the said product, when sold, to be transported 
from its place of business in the State of Michigan to purchasers 
thereof located in various other States of the United States. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in said product in commerce among and between 
various States of the United States. 
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Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning its 
said product by the United States mails and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act; and aesouralent has disseminated and is now disseminating, and 
has fee and is now causing the dissemination of, false advertise- 
ments concerning its said product by various means for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said product in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated, as hereinabove set forth, 
by the United States mails, by advertisements inserted in respondent’s 
catalog and by other advertising literature, are the following: 


COFFEE 
one cent 
per lb. 


[Drawing of a bush under which appear to be coffee beans, along with a steaming 
coffee pot on which is printed “Coffee for one cent per lb.” ] 


Grow your own coffee at an expense of less than one cent per lb. The domestic 
coffee berry makes a delicious, nourishing drink to take the place of injurious 
eoffee. It is a pure food drink that gives health and strength to the young and 
old. * * * ‘Thousands pronounce it better than the best coffee * * * 
Prepared like any other coffee. 

Entire family wants to drink domestic coffee. 

DOMESTIC COFFEE BERRY. 


Par. 4. Through the use of advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto, respondent has represented, directly and by implication, that 
the berries produced by the plants or bushes grown from its “domestic 
coffee berry” are coffee and a better variety of coffee than that ob- 
tainable through regular merchandise channels; that a person drink- 
ing a beverage made with berries grown by planting respondent’s 
product will obtain the same effect as that obtained from the use of a 
beverage made with coffee; and that said beverage will give health 
and strength to the user. 

Par. 5. The foregoing representations, statements, and depictions 
are false, misleading, and deceptive and said advertisements constitute 
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false advertisements as such term is defined in the Federal Trade Com- 
mission Act. In truth and in fact, coffee as generally known and ac- 
cepted. by the public is the berry produced by the coffee plant. The 
berries produced by the plant or bush resulting from the planting of 
respondent’s seed are a variety of soybean and are not coffee, domestic 
or otherwise. There is a marked preference on the part of the public 
for coffee over soybeans, for beverage purposes. A person using a 
beverage made from the berries produced by the plants or bushes 
grown by the use of respondent’s seed will not obtain the same effect 
as that obtained from drinking a beverage made with coffee, and such 
beverage will not give health or strength to the user. 

Par. 6. The use by respondent of these advertisements has the tend- 
ency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that the 
statements, representations, and depictions contained therein are true, 
and the tendency and capacity to cause such portion of the public to 
purchase substantial quantities of respondent’s product as a result of 
the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and a stipulation as to the facts entered into between the re- 
spondent herein and Richard P. Whiteley, assistant chief counsel for 
the Commission, which stipulation provided, among other things, 
that without further evidence or other intervening procedure, the 
Commission might issue and serve upon the respondent findings as 
to the facts and conclusion based thereon and an order disposing of 
the proceeding, and the Commission having made its findings as to 
the facts and conclusion that the respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Burgess Seed & Plant Co., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
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the offering for sale, sale, or distribution of soy bean seed, heretofore 
designated by respondent as “domestic coffee berry,” do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

a. That the berries produced by the plants or bushes resulting form 
the planting of respondent’s product are coffee or coffee berries, 
domestic or otherwise. 

b. That the beverage made from said berries will produce the 
same effect upon the user as a beverage brewed from coffee. 

c. That the beverage made from said berries will give health or | 
strength to the user. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said product, which 
advertisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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LEE GOLDSTINE AND LILLIAN GOLDSTINE, TRADING AS 
LILEE PRODUCTS COMPANY, AND PAUL GRANT, TRAD- 
ING AS PAUL GRANT ADVERTISING AGENCY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5281. Complaint, Feb. 14, 1945—Decision, Apr. 29, 1946 


Where two individuals engaged in the interstate sale and distribution of calcium 
pantothenate medicinal products earlier designated “Lilee Brand Calcium 
Pantothenate Tablets,” and later “Hygea Brand Calcium Pantothenate Prod- 
ucts” ; and an individual who was their advertising agent— 

Falsely advertised the above-described calcium pantothenate products in news- 
papers, and by circulars and leaflets and otherwise, as being effective in 
restoring the original color to gray hair and as being an antigray-hair 
vitamin, through such statements as: “Gray Hair Vitamin No dyes—No 
drugs—Hair grew out in Natural Color in almost nine out of ten cases just 
taking one tablet Calcium Pantothenate Vitamin each day.” “GRAY HAIR 
IS YOURS DUE TO LACK OF THIS AMAZING NEW VITAMIN?”, “Ex- 
periments on men and women from 23 to 35 years of age conducted by Na- 
tionally famous women’s magazine showed 22 out of 25 persons exhibited 
positive evidence of return of normal color to hair just taking these 10 Mg. 
Vitamin tablets,’ “CALCIUM PANTOTHENATE “The Anti-Gray Hair 
Vitamin.’ ” 

With tendency and capacity to mislead and deceive a: substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true, and thereby induce it to purchase their said products: 

Held. that such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Welch & Hoffman, of Chicago, Ill., for respondents. 


CoMPLAINT 


‘Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Lee Goldstine and 
Lillian Goldstine, individuals trading as Lilee Products Co. and Paul 
Grant, an individual trading as Paul Grant Advertising Agency, 
hereinafter referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
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in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondents, Lee Goldstine and Lillian Goldstine 
are individuals trading and doing business as Lilee Products Co. with 
their principal place of business located at 2017 South Michigan 
Avenue, Chicago, Ill. 

Par. 2. These respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of a medicinal 
product designated Lilee Brand Calcium Pantothenate Tablets. 

These respondents cause said product, when sold, to be transported 
from the State of Illinois to purchasers thereof located in various other 
States of the United States and in the District of Columbia and main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said product in commerce among and between the various 
States of the United States and the District of Columbia. 

Par. 8. Respondent Paul Grant is an individual trading as Paul ” 
Grant Advertising Agency with his office and principal place of busi- 
ness located at 520 North Michigan Avenue, Chicago, Ill. This re- 
spondent operates an advertising agency and as such is engaged in 
formulating, editing, selling, and distributing advertising matter. 
He is the advertising representative or agent of respondents Lee 
Goldstine and Lillian Goldstine, trading as Lilee Products Co., and 
prepares and assists in the preparation of advertising material used 
by said respondents and aided in the dissemination of such advertising 
material, in connection with the sale and distribution of the medicinal 
product hereinabove designated, including the advertising matter 
hereinafter set forth. 

The said respondent Paul Grant, in addition to being the advertis- 
ing representative of the respondents, Lee Goldstine and Lillian 
Goldstine, trading as Lilee Products Co., acts as agents or sales distrib- 
utor for said respondents, keeps records of all orders received by said 
respondents and fills orders and ships said product to the purchasers 
thereof from his place of business. 

Par. 4. In the course and conduct of their aforesaid businesses, the 
respondent have disseminated, and are now disseminating, and have 
caused and are now causing the dissemination of false and misleading 
advertisements concerning said product by the United States mails and 
various other means in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act. Respondents have also disseminated and 
are now disseminating, rnd have caused and are now causing the dis- 
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semination of, false advertisements concerning said product, by various 
means, for the purpose of inducing, and which are likely to induce. 
directly or indirectly, the purchase of said product in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements disseminated 
and caused to be disseminated as herein set forth, by the United States 
mails, by advertisements inserted in newspapers and periodicals and 
by means of circulars, leaflets, and other advertising material, are the 
following: 

GRAY HAIR VITAMIN. 

No dyes—No drugs—Hair grows out in Natural Color in almost nine out of ten 
test cases just taking one tablet Calcium Pantothenate Vitamin each day. 

GRAY HAIR IS YOURS DUE TO LACK OF THIS AMAZING NEW VITAMIN. 

Experiments on men and women from 23 to 55 years of age conducted by Nation- 
ally famous woman’s magazine showed 22 out of 25 persons exhibited positive 
evidence of return of normal color to hair just taking these 10 Mg. Vitamin 
tablets. 

CALCIUM PANTOTHENATH “The Anti-Gray Hair Vitamin.” 


Par. 5. Through the use of the foregoing statements and representa- 
tions, and others of the same import not specifically set out herein, 
respondents represent that the product Lilee Brand Calcium Panto- 
thenate Tablets is effective in restoring the original color to gray hair, 
and that said preparation is a gray hair vitamin and an anti-gray hair 
vitamin. 

Par. 6. The foregoing statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, respondent’s product will 
not restore the original color or any color resembling the original color 
to gray hair. Said product cannot be properly or truthfully repre- 
sented as a gray hair vitamin or an anti-gray hair vitamin. 

Par. 7. The use by the respondents of the aforesaid false, misleading, 
and deceptive statements and representations has had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and to induce a substantial 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase said product. 

Par. 8. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Report, Frnprncs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 14, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of re- 
spondents’ answer thereto, certain facts were stipulated into the record 
and certain testimony and other evidence in support of and in opposi- 
tion to the allegations of said complaint were introduced before an 
examiner of the Commission theretofore duly designated by it, and 
said stipulated facts, testimony, and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the said 
complaint, answer, stipulated facts, testimony, and other evidence, 
report of the trial examiner, and brief in support of the complaint 
(respondents not having filed brief and oral argument not having been 
requested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
ancl its conclusion drawn therefrom. 


FINDING AS TO THE FACTS 


Paracrary 1. Respondents Lee Goldstine and Lillian Goldstine are 
individuals trading and doing business as Lilee Products Co. and as 
Hygea Vitamin Co., with their office and principal place of business 
located at 2017 South Michigan Avenue, Chicago, Ill. Among other 
things, these respondents were engaged from July 1942 until July 
1944 in the sale and distribution of a medicinal product designated 
“Lilee Brand Calcium Pantothenate Tablets,” and from July 1944 
until April 1945 were engaged in the sale and distribution of a like 
medicinal product designated “Hygea Brand Calcium Pantothenate 
Products.” 

Par. 2. In the course and conduct of the aforesaid business, re- 
spondents Lee Goldstine and Lillian Goldstine caused their said 
calcium pantothenate products, when sold, to be transported from the 
State of Illinois to purchasers located in various other States of the 
United States and in the District of Columbia, and maintained a course 
of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 
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Par. 3. Respondent Paul Grant is an individual trading as Paul 
Grant Advertising Agency, with his office and principal place of 
business located at 520 North Michigan Avenue, Chicago, Ill. Said 
respondent conducts an advertising agency and in the conduct of said 
business is engaged in preparing, editing, selling, and disseminating 
advertising materials. This respondent was the advertising repre- 
sentative or agent of respondents Lee Goldstine and Lilhan Gold- 
stine, trading as Lilee Products Co. and as Hygea Vitamin Co., and 
prepared and aided and assisted in the preparation and dissemina- 
tion of the advertising material used by said respondents in connec- 
tion with the sale and distribution of the aforesaid medicinal products, 
including the advertising matter hereinafter set forth. 

Par. 4. Respondents have disseminated, and have caused the dis- 
semination of, false advertisements concerning the aforesaid medicinal 
products by the United States mails and by various other means In 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. Respondents have also disseminated, and have caused the dis- 
semination of, false advertisements concerning said products by vari- 
ous means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said products in commerce, as 
“ecommerce” is defined in the Federal Trade Commission Act. Among 
and typical of the false, misleading, and deceptive statements and 
representations contained in said false advertisements disseminated 
and caused to be disseminated by the United States mails, by adver- 
tisements inserted in newspapers, by circulars, leaflets, and other 
advertising material are the following: 


GRAY HAIR 
VITAMIN 


No dyes—No drugs—Hair grew out in Natural Color in almost nine out of ten 
cases just taking one tablet Calcium Pantothenate vitamin each day. 


* a * 


GRAY HAIR 


IS YOURS DUE TO LACK OF THIS AMAZING NEW VITAMINS? 
* * * 
Experiments on men and women from 23 to 35 years of age conducted by 
Nationally famous woman’s magazine showed 22 out of 25 persons exhibited 
positive evidence of return of normal color to hair just taking these 10 Mg. 


Vitamin tablets. 
ok 


CALCIUM PATOTHENATE “the Anti-Gray Hair Vitamin.” 
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Par. 5. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import not specifically set out 
herein, respondents have represented the above-described calcium 
pantothenate product as being effective in restoring the original color 
to gray hair and as being an anti-gray-hair vitamin. These state- 
ments and representations are false, misleading, and deceptive. In 
truth and in fact, respondents’ product will not restore the original 
color, or any color resembling the original color, to gray hair, and 
said product cannot be truthfully represented as an anti-gray-hair 
vitamin. 

Par. 6. The use by respondents of the aforesaid false, misleading, 
and deceptive statements and representations has had, and has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken beliefs to purchase respondents’ said product. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the 
prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CHASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
certain stipulated facts, testimony and other evidence taken before an 
examiner of the Commission theretofore duly designated by it, report 
of the trial examiner, and brief in support of the complaint (respond- 
ents not having filed brief and oral argument not having been re- 
quested) , and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That respondents Lee Goldstine and Lillian Gold- 
stine, individuals trading as Lilee Products Co., as Hygea Vitamin 
Co., or under any other name or names, jointly or severally, their rep- 
resentatives, agents, and employees, and respondent Paul Grant, an 
individual trading as Grant Advertising Agency, his representatives, 
agents, and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale, or distribution of 
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the preparation designated “Lilee Brand Calcium Pantothenate Tab- 
lets” or “Hygea Brand Calcium Pantothenate Products,” or any other 
preparation of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or 
under any other name, do forthwith cease and desist from directly or 
indirectly : 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That said. preparation will restore the original natural color 
to gray hair or any color resembling the original natural color. 

(6) That said preparation is an anti-gray-hair vitamin. 

2. Disseminating, or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase of respondents’ products in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, which advertisement contains any of the representations pro- 
hibited in paragraph 1 above. 

Lt is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer oF 


CALIFORNIA LIMA BEAN GROWERS ASSOCIATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS, APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS, APPROVED JUNE 19, 1936 


Docket 4939. Complaint, Apr. 2, 1943—Decision, May 9, 1946 


Where a corporation engaged in sale and distribution of lima beans, a substantial 
portion of which it sold directly to buyers purchasing for their own account, 
and in shipping such products across State lines pursuant to such sales— 

(a) Paid or granted, directly or indirectly, to such buyers, commissions, broker- 
age or other compensation, or allowances or discounts in lieu thereof, upon 
purchases made for such buyers’ own account: 

Held, That the paying or granting by it of commissions, brokerages, etc., to buyers 
upon purchases made for such buyers’ own account, as above set forth, was 
violative of subsection (c) of section 2 of the Clayton Act, as amended. 


Mr. Edward S. Ragsdale for the Commission. 
Redwine & Redwine, of Hollywood, Calif., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
respondent named in the caption hereof, and hereinafter more par- 
ticularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U. S. C. title 15, sec. 18), hereby issues its complaint, stating its 
charged with respect thereto as follows: 

Paracrary 1. Respondent California Lima Bean Growers Associa- 
tion is a corporation organized and existing under the laws of the 
State of California, with its principal office and place of business 
located at 400 South A Street, Oxnard, Calif. The respondent is en- 
gaged in the business of selling and distributing lima beans. 

Par. 2. The respondent California Lima Bean Growers Associa- 
tion is now engaged, and for many years prior hereto has engaged, 
in the business of marketing, selling and distributing lima beans in 
its own name and for its own account for resale. 

Par. 3. The respondent, in the course and conduct of its said busi- 
ness, sells and distributes a substantial portion of its lima beans di- 
rectly to buyers. Many of such buyers are located in States other 
than the State in which respondent is located. Pursuant to said saies 
and the respondent’s instructions, such lima beans are caused to be 
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shipped and transported across State lines to buyers who are located 
in various States of the United States. 

Par. 4. The respondent, since June 19, 1936, in connection with 
the distribution and sale of said lima beans in interstate commerce, 
in its own name and in its own behalf and account, for resale to 
numerous buyers located in various States of the United States other 
than the State where the respondent is located, has been and is now 
paying or granting, or has paid or granted, commissions, brokerage, 
or other compensation and allowances or discounts in lieu thereof to 
numerous buyers of said lima beans. 

Par. 5. The paying and granting by respondent of commissions, 
brokerage or other compensation and allowances or discounts in liew 
thereof to the buyers of said lima beans and the acts and practices of 
the respondent California Lima Bean Growers Association in pro- 
moting such sales of lima beans by the payment to buyers, directly 
or indirectly, of commissions, brokerage or other compensation and 
allowances or discounts in lieu thereof as set forth above, is in vioia- 
tion of subsection (c) of section 2 of the Clayton Act as amended. 


Report, Frnprnes as to THE Facrs, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C. sec. 13), the Federal Trade Commission on April 2, 
1943, issued and thereafter served its complaint in this proceeding 
upon the respondent, California Lima Bean Growers Association, a 
corporation, charging it with the violation of subsection (c) of sec- 
tion 2 of said Clayton Act, as amended. Subsequently the respondent 
filed an amended answer admitting all of the material allegations of 
fact set forth in the complaint but denying that the acts and practices 
described in the complaint constituted a violation of said act as_ 
amended. In its answer the respondent waived all intervening pro- 
cedure, including hearings as to the facts, the filing of briefs, the trial 
examiner’s report, and oral argument. Thereafter the proceeding 
regularly came on for final hearing before the Commission on the 
complaint and amended answer, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 
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FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, California Lima Bean Growers Asso- 
ciation, is a corporation organized and existing under the laws of the 
State of California, with its office and place of business located at 
400 South A Street, Oxnard, Calif. Respondent is engaged in the 
business of selling and distributing lima beans. 

Par. 2. In the course and conduct of its business respondent sells 
and distributes a substantial portion of its products directly to buyers 
purchasing for their own account, many of whom are located in States 
of the United States other than the State of California. Pursuant to 
such sales and respondent’s instructions, such products are caused to 
be shipped and transported across State lines to such buyers located 
in various States of the United States. 

Par. 8. In connection with the sale and distribution of its products 
in interstate commerce as aforesaid, respondent, since June 19, 1936, 
has paid or granted, directly or indirectly, to such buyers, commis- 
sions, brokerage, or other compensation, or allowances or discounts 
in leu thereof, upon purchases made for such buyers’ own arcount. 


CONCLUSION 


The paying or granting by respondent of commissions, brokerage, 
or other compensation, or allowances or discounts in lieu thereof, to 
buyers upon purchases made for such buyers’ own account, as herein 
found, is violative of subsection (c) of section 2 of the aforesaid 
Clayton Act as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the amended answer 
of the respondent, in which answer respondent admits all of the ma- 
terial allegations of fact set forth in the complaint and waives all 
intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that the respondent has violated 
the provisions of subsection (c) of section 2 of the act of Congress 
entitled “An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by the Robinson-Patman Gu 
approved June 19, 1936 (15 U.S. C., sec. 13) : 

Lt is ordered, That the respondent California Lima Bean Growers 
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Association, a corporation, and its officers, agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the sale and distribution of lima beans and other 
food products in commerce, as “commerce” is defined in the afore- 
said Clayton Act, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in heu thereof, upon purchases made for such buyer’s 
own account. 

Lt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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CONSUMERS HOME EQUIPMENT COMPANY, AND AVERY 
B. CHERETON, HARRY H. CHERETON, H. H. GORDON, 
AND E. MALLISON, AND MRS. HANNAH CHERETON, IN- 
DIVIDUALLY AND AS A DIRECTOR OF CONSUMERS 
HOME EQUIPMENT COMPANY 


COMPLAINT, FINDINGS, ORDER, AND OPINION IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5174. Complaint, June 3, 1944—Decision, May 10, 1946 


In a proceeding involving the alleged use of unlawful practices, in which the 
supporting evidence for the most part had to do with jntrastate sales in the 
Detroit area by the concern’s Detroit office; in which very little direct evi- 
dence was elicited from its various officers bearing on its over-all plan of 
operations, with its branch offices in several States; but in which there was 
evidence of several interstate transactions consisting of sales made out of 
its Detroit office to purchasers in Toledo, Ohio, sustaining some of the charges 
of misrepresentation sustained in the complaint; findings and order to cease 
and desist were limited to those practices which the evidence showed were 
performed in interstate as well as in intrastate commerce, Since such evi- 
dence of the intrastate practices is competent to indicate the concern’s gen- 
eral method of doing business, it should not, uncorroborated by evidence of 
use of similar practices in interstate commerce, supply the sole basis for a 
finding and order; it being noted that should later developments indicat 
that respondents are continuing to engage generally in those acts and prac- 
tices which the evidence was limited to showing had been followed in the 
Detroit area, further proceedings in the public interest may be instituted. 

Where a corporation, with 14 branch offices in 7 States; and 4 officers and direc- 
tors thereof, who controlled and managed its affairs; engaged in interstate 
sale and distribution of silverware, mattresses, blankets, radios, towels, and 
other merchandise direct to the purchasing public, usually upon an install- 
ment basis, by and through house-to-house canvassers or agents, making use 
of a sales plan consisting of false representations and fraudulent schemes— 
Exhibited to prospective purchasers samples of merchandise of a kind and 
quality different from that which they actually delivered; for example, 
representing that they were engaged in the sale and distribution of ‘‘Inter- 
national] Silver” or “Community Silver,’ and making use of a set of the 
former as a sample; when in fact the silver actually delivered to the pur- 
chasers was “National Silver” ; 

(6) Represented falsely that their merchandise was limited in quantity or was 
being offered at a special sales price; 

(c) Represented that said merchandise was offered by them at a saving from 

; prices charged by local retail stores; when in fact their prices were com- 
parable to or higher than the usual and customary retail prices; and 

(d) Attempted to force the purchaser to accept and pay for the merchandise 
delivered, when the iatter objected to it or notified them that it was not of 


— 


(@ 
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the kind or quality ordered ; and did not make an immediate adjustment of 
said controversy ; 

With the result that they thereby fraudulently induced a substantial portion of 
the purchasing public to place orders with them for merchandise of a kind 
and quality different from that which they actually delivered or the pur- 
chaser expected to receive; and failed to make delivery in accordance with 
the contract or the sample submitted at time of purchase; 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Miles J. Furnas and Mr. John W. Addison, trial 
examiners. 

Mr. Joseph Callaway for the Commission. 

Semmes, Goodrich & McEvoy, of Detroit, Mich., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Consumers Home 
Equipment Co., a corporation, Avery B. Chereton, Harry H. Chereton, 
H. H. Gordon, and E. Mallison, individually and as officers and direc- 
tors of Consumers Home Equipment Co., and Mrs. Hannah Chereton, 
individually and as a director of Consumers Home Equipment Co., 
hereinafter referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrarn 1. The respondent Consumers Home Equipment Co. is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Michigan, and has its principal office 
and place of business at 4805 Woodward Avenue, Detroit, Mich. Said 
respondent also operates branch offices in various other States of the 
United States. 

Par. 2. The individual respondents, Avery B. Chereton, Harry H. 
Chereton, H. H. Gordon, and E, Mallison, are officers and directors of 
the respondent Consumers Home Equipment Co. and Mrs. Hannah 
Chereton is a director of said company, and, as such, formulate, direct, 
and control the policies, practices, and acts hereinafter described and 
referred to. Their address is 4805 Woodward Avenue, Detroit, Mich. 

Par. 3. The respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of silverware, mattresses, 
blankets, radios, towels, and various other household articles. 
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Respondents’ said articles, when sold, are shipped by respondents ~ 
from their aforesaid place of business in Detroit, Mich., or from the 
plants where said articles are manufactured, to purchasers thereof 
located in various States of the United States and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 4. Respondents employ salesmen or house-to-house canvassers 
to sell their said products. Respondents supply said salesmen with 
samples of their said products and customarily give them some instruc- 
tion in the art of salesmanship. The salesmen then call at homes and 
offer respondents’ products for sale. In some instances the salesmen 
carry products with them and make outright sales while in the home 
of the purchaser. The usual method of selling respondents’ products, 
however, is to show the prospective purchaser a sample of the product. 
and obtain from the prospect a purchase contract and a deposit or 
down payment on the article sold, if possible. Said contract is then 
submitted to the branch or home office. If the contract is approved, 
the merchandise is then delivered to the purchaser and the next pay- 
ment or first installment is collected. Collectors thereafter call upon 
the purchasers periodically until the full purchase price of the mer- 
chandise is collected. 

Par. 5. In the course and conduct of their business as aforesaid, 
the respondents directly or through their said salesmen have. made 
many oral statements and representations in connection with the sale 
of their products. Among and typical of said statements and repre- 
sentations are the following: 

(1) That they were selling Rogers 1847 silverware at a price sub- 
stantially less than the usual price at which said silverware cus- 
tomarily sold at retail. 

(2) That respondents were putting on a special advertising 
campaign in an effort to acquaint the public with respondents’ mer- 
chandise, and during such campaign said merchandise was sold at 
reduced prices or at prices substantially less than the regular or usual 
prices at which said articles were customarily sold. 

(3) That they were selling articles of merchandise at prices which 
were less than the usual prices at which articles of equivalent value 
were customarily and regularly sold by others. 
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(4) That respondents were representatives of local and well-known 
business houses. 

(5) That the silverware sold by them was earried in stock by re- 
spondents and by all large department stores, and that the patterns 
sold by respondents could be supplemented. 

(6) That their silverware was superior in quality to the silverware 
offered by local stores at comparable prices. 

(7) That respondents were offering for sale and selling well-known 
and nationally advertised products. 

(8) That additional merchandise was given free with the purchase 
of a set of respondents’ silverware. 

(9) That only a limited number of sets of silverware would be sold 
in a given locality. 

(10) That certain silverware advertised in The Saturday Evening 
Post and over the radio was respondents’ silverware. 

Par. 6. The representations set forth and referred to above and 
others of similar import and effect but not specifically set out herein 
were false and misleading. In truth and in fact, the silverware which 
respondents represented as being Rogers 1847 silverware at a reduced 
price was not Rogers 1847 silverware but was an inferior grade of 
silverware which respondents regularly sold at a price which was 
substantially less than the regular and customary retail price of Rogers 
1847 silverware. The respondents were not putting on any special 
advertising campaign to acquaint the public with their merchandise 
but the articles of merchandise which respondents claimed they were 
selling at reduced prices were regularly and customarily offered for 
sale and sold by respondents at the prices asked. The prices respond- 
ents charged for their merchandise were not less than the prices 
charged by others for articles of equivalent value. In fact, respond- 
ents’ prices were higher generally than were the prices charged by 
local stores for merchandise of equivalent value. Respondents did 
not represent local stores or other concerns. ‘The patterns of silver- 
ware offered for sale and sold by respondents were not carried in 
stock by respondents or local department stores, as a rule. In fact, 
most of respondents’ silverware was of obsolete patterns. Respond- 
ents’ silverware was inferior to silverware offered by local stores at 
comparable prices. Respondents’ products are not well-known or 
nationally advertised products. Free goods were not given purchasers 
of respondents’ sets of silverware but the purchase price of said sets 
of silverware includes the purchase price of the so-called free goods 
also. Respondents do not limit the number of sets of silverware that 
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are sold in a given community but attempt to sell as many sets as pos- 
sible. Respondents’ said silverware is not advertised in the Saturday 
Evening Post or over the radio. 

Par. 7. Among the further unfair and deceptive acts and practices 
engaged in by respondents are the following: 

(1) Refused to return payments or deposits made by purchasers on 
merchandise which was unsatisfactory or not as represented by re- 
spondents’ salesmen, after having agreed to do so. 

(2) Refused to return payment or deposits made by purchasers on 
merchandise in cases where respondents did not desire to complete the 
sale. 

(3) Delivered to purchasers goods other than and in some instances 
inferior in quality to the goods ordered by the purchaser thereof. 

(4) Delivered goods in addition to those ordered by purchasers and 
then threatened to sue said purchasers if the unordered merchandise 
was not paid. for. 

(5) Failed to deliver the number of articles of merchandise promised 
on a given order. 

(6) Delivered defective merchandise when merchandise in first class 
condition and free from defects had been ordered. 

(7) Failed to repair or replace unsatisfactory or defective 
merchandise. 

(8) Failed to return defective merchandise which had been taken 
up for repair. 

Par. 8. The use by respondents of the false and misleading repre- 
sentations set forth and referred to above and other representations of 
similar import and effect but not specifically set out herein has had 
the tendency and capacity to mislead and deceive and has misled and 
deceived a substantial portion of the purchasing public and, as a re- 
sult of the deception engendered by said false and misleading repre- 
sentations, substantial quantities of respondent’s said products have 
been purchased by said public. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. | 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 3, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
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Consumers Home Equipment Co., a corporation, and Avery B. Chere- 
ton, Harry H. Chereton, H. H. Gordon, and E. Mallison, individually 
and as officers and directors of Consumers Home Equipment Co., and 


Mrs. Hannah Chereton, individually and as a director of Consumers 


Home Equipment Co., charging them with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of the 
answer of the respondents thereto, testimony and other evidence in 
support of, and in opposition to, the allegations of said complaint were. 
taken before a trial examiner of the Commission theretofore duly des- 
ignated by it, and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon said complaint, answer thereto, testimony and other evidence, 
report of the trial examiner upon the evidence and exceptions filed 
thereto, and briefs filed in support of the complaint and in opposition 
thereto (oral argument not having been requested); and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent Consumers Home Equipment Co. is 
a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Michigan and has its principal office 
and place of business at 4805 Woodward Avenue, Detroit, Mich. The 
individual respondents Avery B. Chereton, Harry H. Chereton, H. H. 
Gordon, and E. Mallison are officers and directors of the respondent 
Consumers Home Equipment Co. and, as such, formulate, direct, and 
control the policies, practices, and acts hereinafter described. The 
address of said individual respondents is 4805 Woodward Avenue, 
Detroit, Mich. The respondent Mrs. Hannah Chereton is a director 
of said corporate respondent but is not actively engaged in the con- 
duct of said business. 
Par. 2. For several years last past the corporate respondent, Con- 
sumers Home Equipment Co., and the individual respondents Avery 
B. Chereton, Harry H. Chereton, H. H. Gordon, and E. Mallison have 
been engaged in the sale and distribution of silverware, mattresses, 
blankets, radios, towels, and other articles of merchandise direct to 
the purchasing public, usually upon an installment basis, by and 
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through house-to-house canvassers or agents. Respondents cause said 
merchandise, when sold, to be transported from their place of business 
in the State of Michigan or from the place of business of their various 
branch offices to purchasers thereof located in States other than the 
State of Michigan or the States in which such branch offices are 
located. 

The respondents have established and operate 14 branch offices in 7 
States of the United States. Each branch office is under the control of 
a branch manager who is employed by the respondents upon a salary 
basis. Such branch managers from time to time requisition merchan- 
dise from the respondents at Detroit, Mich. Such requisitions of mer- 
chandise are based either upon requirements to fill orders or upon 
estimates of sales. The respondents purchase all merchandise sold 
by the branch offices and fill the requisitions of the branch managers 
from the stock of merchandise held by the respondents in their ware- 
house in Detroit, although occasionally respondents may direct the 
manufacturer or distributor of merchandise purchased by them to 
make delivery of such merchandise direct to the branch office. 

In employing sales agents, a contract or agreement is entered into 
between the corporate respondent and the agent which authorizes the 
sales agent to solicit orders for merchandise in any territory where 
the corporate respondent may do business. From time to time agents 
have taken orders for merchandise from purchasers in States other 
than the State in which the branch office out of which they are working 
is located. In such instances the merchandise was forwarded by such 
branch office to such agent for delivery to the purchaser. A specific 
example of this practice was the sale and delivery of merchandise out 
of the Detroit branch office to purchasers located in the city of Toledo, 
Ohio. 

Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their merchandise, the respond- 
ents, through their agents, have made use of a sales plan consisting 
of false representations and fraudulent schemes. As a part of, and 
as typical of, the practices followed in furtherance of such sales plan, 
the agents of the respondents exhibited to purchasers and prospective 
purchasers samples of merchandise of a kind and quality different 
from that which the respondents would actually deliver to such pur- 
chasers. ‘Typical of this practice was the use by agents of the respond- 
ents-of a set of International silver as a sample of the merchandise 
which they were selling and representations that the respondents were 
engaged in the sale and distribution of International silver or Com- 
munity silver when in fact the silver actually delivered to the pur- 
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chasers was National silver. In connection with such sales the re- 
spondents, through their salesmen, have represented to purchasers and 
prospective purchasers that the merchandise so offered for sale was 
limited in quantity or was being offered at a special sales price when 
in fact such merchandise was not limited in quantity and was sold 
at the regular price at which such merchandise was customarily sold 
by the respondents. In addition, representations have been made to 
purchasers and prospective purchasers that the merchandise offered 
for sale by the respondents was at prices which represented a saving 
from those charged by local retail stores when in fact the prices 
charged by the respondents were comparable to or higher than the 
usual and customary prices charged for such merchandise by other 
retailers thereof. When purchasers objected to the merchandise re- 
ceived or notified the respondents that the merchandise delivered was 
not of the kind or quality ordered, the respondents did not make an 
immediate adjustment of said controversy but, instead, attempted to 
force the purchaser to accept and pay for the merchandise delivered. 

Par. 4. By means of the acts and practices herein described, the 
respondents have fraudulently induced a substantial portion of the 
purchasing public to place orders with the respondents for merchan- 
dise of a kind and quality different from that which the respondents 
actually deliver or the purchaser expects to receive. Asa result, many 
members of the public have entered into contracts to purchase respond- 
ents’ merchandise, and the respondents have failed to make delivery 
of the merchandise in accordance with the contract or the sample 
submitted at the time such purchases were made. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respond- 
ents, testimony and other evidence in support of the complaint and 
in opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon 
the evidence and exceptions filed thereto, and briefs filed in support 
of the complaint and in opposition thereto; and the Commission 
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having made its findings as to the facts and its conclusion that the 
respondents have violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondent, Consumers Home Equipment Co., 
a corporation, and its officers, and the respondents, Avery B. Chereton, 
Harry H. Chereton, H. H. Gordon, and E. Mallison, individuals, 
and their respective representatives, agents, and employees, directly 
or through any corporate or other device in connection with the of- 
fering for sale, sale, and distribution of silverware, mattresses, blan- 
kets, radios, towels, and other articles of merchandise in commerce as 
“eommerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. The use of any sales plan or method which involves the use or 
display of samples of merchandise of a kind or quality different from 
that which the respondents actually deliver. 

2, Representing, directly or by implication, that respondents are 
offering for sale merchandise of a kind or quality different from that 
which the respondents actually deliver. 

3. Representing, directly or by implication, that merchandise which 
is offered for sale at the usual and customary prices therefor are being 
sold at special or reduced prices; or in any other manner representing 
that a purchaser is receiving an advantage in price or other considera- 
tion not ordinarily available. 

4. Representing, directly or by implication, that respondents are 
making a special offer of a limited quantity of any particular merchan- 
dise when such offer is made available to purchasers generally and 
orders received are filled without limitation. 

5. Representing, directly or by implication, that the prices charged 
by respondents for their merchandise represent a savings from the 
usual and customary retail price when in fact such prices are equal 
to, or higher than, the usual or customary price charged for merchan- 
dise of like grade and quality by other retailers thereof. 

6. Coercing, or attempting to coerce, purchasers to accept merchan- 
dise of a kind or quality different from the ordered by refusing or 
delaying to make adjustment of complaints, or in any other manner. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondent Mrs. Hannah Chereton. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have comphed with this order. 
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The respondents have their principal office at Detroit, Mich., and 
have established and maintained 14 branch offices in 7 States. They 
are engaged in the sale and distribution of various articles of mer- 
chandise, usually on an installment basis, through and by means of 
house-to-house canvassers, who report to the branch office in the terri- 
tory in which they are employed. 

The charges of the complaint are directed to various acts and prac- 
tices alleged to constitute the general plan or method of operation 
followed by the respondents. This plan consisted of exhibiting to 
prospective purchasers samples of merchandise of a kind and quality 
different from that actually delivered by respondents and of making 
various false and misleading statements concerning the quality and 
value of the merchandise being sold. As a part of this plan the re- 
spondents would endeavor to force the acceptance of merchandise 
different from that ordered by refusing to return down payments and 
by threatening suit. 

While the testimony and other evidence disclose the foregoing 
method of operations, the witnesses called were, for the most part, 
located in the city of Detroit and sales to them constituted intrastate 
commerce (Bunte Bros. v. F. T. C., 312 U.S. 349). An attempt was 
made to definitely establish the over-all plan of operation through the 
testimony of the various officers of respondent corporation. The 
record indicates that the testimony of these witnesses was vague and 
that very little direct evidence was produced from them. There was, 
however, evidence of several transactions consisting of sales made 
out of the Detroit office to purchasers located in Toledo, Ohio, in 
which some of the charges of misrepresentation contained in the com- 
plaint were sustained. 

The Commission is of the opinion that evidence of practices in the 
city of Detroit, though, competent to indicate respondents’ general 
method of doing business (Hill’s Bros. v. F. T. C., 9 F. (2d) 481), 
should not supply the sole basis for a finding and order in the absence 
of corroborative evidence of use of similar practices in interstate 
transactions (Bunte Bros. v. F. 7. C. supra). Consequently, the find- 
ings and the order to cease and desist are limited to those practices 
which the evidence shows were performed in interstate as well as in 
intrastate commerce. Further proceedings in the public interest may 
be instituted if later developments indicate that the respondents are 
continuing to engage generally in those acts and practices which the 
evidence was limited to showing had been followed in the Detroit area. 

Adopted by the Commission: May 3, 1946, 
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ATHENSON & PASSIN, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5334. Complaint, June 16, 1945—Decision, May 10, 1946 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of fur products— 

Represented through the depiction of a native African and a treed leopard 
on the tags or labels attached to such products, and through the use of 
designations “Leopard Cat,” “Leopard Cat Tails,” and “Leopard Cat Paws” 
to refer thereto in newspaper and periodical advertisements and in invoices 
and sales promotion material, that said products were made from the 
peltries of the leopard; 

When in fact they were not made of leopard peltries, for the products of which 
there is a demand on the part of a substantial portion of the retail mer- 
chants and of the purchasing public throughout the United States, but 
were made of the peltries of the South American spotted cat, or ocelot, or 
some animal other than leopard; 

With effect of misleading and deceiving wholesaler and retailer purchasers 
and of placing in their hands a means whereby they might and did mislead 
and deceive the purchasing public as to the actual peltries used in the 
manufacture of the aforesaid products, whereby substantial quantities 
of its fur products were purchased in the belief that they were made wholly 
or in part of the peltries of the leopard: 

Held, That such acts, practices and methods, under the circumstances set forth, 
were all to the prejudice and injury of the public and constituted unfair 
and deceptive acts and practices in commerce. 


Before Mr. Clyde M. Hadley, trial examiner. 


Mr, DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 
Mr. Isidore Meyer, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Athenson & Passin, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. The respondent Athenson & Passin, Inc., is a‘ cor- 
poration organized, existing, and doing business under and by virtue 
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of the laws of the State of New York and has its principal office and 
place of business at 330 Seventh Avenue, New York, N.Y. Respond- 
ent is now and for more than 1 year last past has been engaged in the 
manufacture, sale, and distribution of fur products. 

Respondent causes and has caused said fur products during all the 
time mentioned herein, when sold by it, to be transported from the 
State of New York to various purchasers thereof at their respective 
points of location in the various States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said fur products 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of certain of its said fur products, 
the respondent has represented and now represents by means of a 
depiction or picturization of a native African and a treed leopard 
on the tags or labels attached to such fur products, and in advertise- 
ments in newspapers and magazines of Nation-wide circulation and 
on its invoices and sales promotion material wherein certain of these 
said garments were designated or described as “Leopard,” “Leopard 
Cat,” “Leopard Cat Tails,” and “Leopard Cat Paws,” that these fur 
garments were made of the peltries of the leopard. 

Par. 3. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
herein, the respondent has represented and now represents that said 
fur products are made from the peltries of the leopard. In truth 
and in fact said products are not made of leopard peltries but are 
made of the peltries of the South American Spotted Cat, or Ocelots, 
or some animal other than leopard. 

Par. 4. There is a demand on the part of a substantial portion of 
the retail merchants and of the purchasing public throughout the 
United States for fur products made from the peltries of the leopard. 

Par. 5. The use by the respondent of the acts and practices herein- 
above described has the capacity and tendency tc mislead and deceive 
and does mislead and deceive wholesalers and retailers who purchase 
respondent’s said fur products as to the true peltries used in the manu- 
facture of said products. By said acts and practices respondent also 
places in the hands of the purchasers of its said fur garments for resale 
a means and instrumentality whereby they may and do mislead and 
deceive the purchasing public as to the actual peltries used in the 
manufacture of the aforesaid products. Asa result of this deception, 
substantial quantities of respondent’s fur products are purchased in 
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the belief that they are made wholly or in part of the peltries of the 
leopard. 

Par. 6. The aforesaid acts, practices, and methods of respondent, 
as herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frxpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 16, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Athenson & Passin, Inc., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce, in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion upon said complaint and substitute answer, and the Commission 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Athenson & Passin, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York and has its principal office and place 
of business at 330 Seventh Avenue, New York, N. Y. Respondent is 
now and, for more than 1 year last past has been engaged in the manu- 
facture, sale, and distribution of fur products. 

Respondent causes and has caused said fur products, during all the 
time mentioned herein, when sold by it, to be transported from the 
State of New York to various purchasers thereof at their respective 
points of location in the various States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said fur products 
among and between the various States of the United States and in the 
District of Columbia. 
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Par. 2. In the course and conduct of its aforesaid business and. for 
the purpose of inducing the purchase of certain of its said fur prod- 
ucts, the respondent has used and now uses a depiction or picturiza- 
tion of a native African and a treed leopard on the tags or labels at- 
tached to such fur products, and in advertisements in newspapers and 
magazines of Nation-wide circulation, and on its invoices and sales 
promotion material, has referred to and designated such fur products 
as “Leopard Cat,” “Leopard Cat Tails,” and “Leopard Cat Paws.” 

Par. 3. Through the use of said depiction or picturization and the 
use of the statements and representations hereinabove set forth, the 
respondent has represented and now represents that said fur products 
are made from the peltries of the leopard. In truth and in fact, said 
products are not made of leopard peltries but are made of the peltries 
of the South American Spotted Cat, or Ocelots, or some animal other 
than leopard. 

Par. 4. There is a demand on the part of a substantial portion of 
the retail merchants and of the purchasing public throughout the 
United States for fur products made from the peltries of the leopard. 

Par. 5. The use by the respondent of the acts and practices herein- 
above described has the capacity and tendency to mislead and deceive 
and does mislead and deceive wholesalers and retailers who purchase 
respondent’s said fur products as to the true peltries used in the manu- 
facture of said products. By said acts and practices, respondent also 
places in the hands of the purchasers of its said fur garments for resale 
a means and instrumentality whereby they may and do mislead and 
deceive the purchasing public as to the actual peltries used in the 
manufacture of the aforesaid products. As a result of this deception, 
substantial quantities of respondent’s fur products are purchased in 
the belief that they are made wholly or in part of the peltries of the 
leopard. 

CONCLUSION 


The aforesaid acts, practices, and methods of respondent, as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that it 
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waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondent, Athenson & Passin, Inc., a cor- 
poration, and its officers, representatives, agents and sinplovens: di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of an products in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

Using the word “leopard,” either alone or in conjunction with other 
words, to designate, describe, or refer to any product not made of 
leopard peltries; or otherwise representing, either through words or 
pictorial representations, that any product is made of leopard peltries 
when such is not the fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 


| 
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ISADORE PUKEL TRADING AS I. PUKEL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5399. Complaint, Nov. 2, 1945—Decision, May 10, 1946 


Where an individual engaged in competitive interstate sale and distribution 


(a) 


of musical vanity chests, toiletries, fountain pens, and other articles— 
Furnished yarious plans of merchandising which involved the operation 
of games of chance, gift enterprises, or lottery schemes for the, sale of 
said merchandise, and the distribution to operators and to members of 
the public of push cards, order blanks, designations of said merchandise, 
and a circular letter explaining a plan of selling it and allotting it as 
premiums or prizes to the operators of said push cards and to the pur- 
chasing and consuming public, under which, as typical, a customer who 
succeeded in selecting from 79 feminine names displayed on card, the name 
corresponding to that concealed under card’s master seal, received for the 
chance determined sum paid by him in accordance with number punched, 
a musical vanity chest; and thereby— 


Supplied to and placed in the hands of operators, who made use of such push 


cards in selling said merchandise in accordance with the aforesaid sales 
plan, involving sale of a chance to produce the articles involved at much 
less than their normal retail price, and under which whether a purchaser 
received an article or nothing for his money, and amount he paid for the 
merchandise or chance was determined purely by chance—the means of 
conducting lotteries in the sale of his merchandise; contrary to an estab- 
lished public policy of the United States Government and in competition 
with many who are unwilling to use methods involving chance or contrary 
to public policy, and refrain therefrom ; 


With result that many persons were attracted by said sales plan and the element 


(0) 


of chance involved therein, and were thereby induced to buy and sell 
his merchandise in preference to that of his said competitors, and with 
tendency and capacity to unfairly divert substantial trade in commerce 
to him from them ; 

Falsely represented through statement in advertising literature ‘“addi- 
tional surprise gift,” “free surprise gift,’ that the article referred to was 
given free or without cost to the recipient; notwithstanding the fact that 
he gave no merchandise free or unconditionally and the so-called “free 
surprise gift” was given only as compensation to the operators of his sales 
plan ; 

Falsely represented through statement “This prize $15,” in circulars dis- 
tributed to the purchasing public, that chests referred to had a retail 
value of said amount; when in fact said amount was a fictitious and exag- 


gerated price ; 


With effect of misleading and deceiving a substantial portion of the purchasing 


public into the erroneous belief that said representations were true, and 
inducing its purchase of said merchandise: 


Held, That such acts and practices, under the circumstances set forth, were 
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all to the prejudice of the public and his competitors, and constituted unfair 
methods of competition in commerce and unfair acts and practices therein. 


Before Mr. James A. Purcell, trial examiner. 
Ur. J. W. Brookfield, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Isadore Pukel, an 
individual trading as I. Pukel, hereinafter referred to as the respond- 
ent, has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapu 1. Respondent Isadore Pukel is an individual, trading 
and doing business under the name I. Pukel, with his office and prin- 
cipal place of business located at 919 Forty-seventh Street, in the city 
of Brooklyn, N. Y. Respondent is now, and for more than 6 months 
last past has been, engaged in the sale and distribution of musical 
vanity chests, toiletries, fountain pens, and other articles of mer- 
chandise, and has caused said merchandise, when sold, to be trans- 
ported from his said place of business in the city of Brooklyn, Ni YS 
to purchasers thereof at their respective points of location in the 
various States of the United States other than New York, and in the 
District of Columbia. There is now, and has been for more than 6 
months last past, a course of trade by respondent in such merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of his business, respondent is, and has 
been, in substantial competition with other individuals and with cor- 
porations and partnerships engaged in the sale and distribution of 
like or similar articles of merchandise in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of, and in sell- 
ing and distributing his said merchandise, furnishes and has fur- 
nished various plans of merchandising which involve the operation of 
games ofechance, gift enterprises, or lottery schemes when said mer- 
chandise is offered for sale, sold, and distributed to the purchasing 
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public. The method or sales plan adopted and used by respondent is 
substantially as follows: 

Respondent distributes, and has distributed, to operators and to 
members of the public, certain literature and instructions including 
among other things, push cards, order blanks, illustrations of his said 
merchandise, and a circular letter explaining respondent’s plan of 
selling merchandise and of allotting it as premiums or prizes to the 
operators of said push cards and to the purchasing and consuming 
public. 

One of respondent’s said push cards bears 76 feminine names with 
the same names printed on the back thereof for writing in the name 
of the customer opposite the feminine name selected. Said push 
card has 76 partially perforated disks; each of said disks bear the 
word “Push” and each disk also is printed in an individual frame 
labeled with one of the feminine names appearing on the list on 
the back of said cards. Concealed within each disk is a number which 
is disclosed only when the disk is pushed or separated from said card. 
The push card also has a large master seal, and concealed within said 
master seal is one of the feminine names appearing in the frames 
with the individual small disks. The person selecting the feminine 
name corresponding to the one under the master seal received one of 
the musical vanity boxes asa prize. The push card bears the following 
legend or instructions: 


MUSICAL VANITY CHEST 
Lift the Lid and Hear it Play 


Name under Seal receives 
MUSICAL Vanity CHEST 
Attractively Packed with Toiletries 


1¢ to 35¢—NO HIGHER 
Nos. 1 to 35, Pay What you Draw 
Nos. Over 35, Pay only 35¢ 


Sales of respondent’s merchandise by means of said push cards 
are made in accordance with the above-described legend or instruc- 
tions. Said prizes or premiums are allotted to the customers or 
purchasers in accordance with the above-described legend or in- 
structions. Whether a purchaser receives an article of merchandise 
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or nothing for the amount of money paid, and the amount to be paid 
for the merchandise or the chance to receive the merchandise, are thus 
determined wholly by lot or chance. 

Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions and other printed matter 
for use in the sale and distribution of his merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in the sale of all of said merchandise by means 
of said other push cards is the same as that hereinabove described, 
varying only in detail. . 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards used the same in purchasing, selling, and 
distributing respondent’s merchandise in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the hands 
of, others the means of conducting lotteries in the sale of his mer- 
chandise in accordance with the sales plan hereinabove set forth. 
The use by respondent of said sales plan or method in the sale of 
his merchandise and the sale of said merchandise by and through the 
use thereof and by the aid of said sales plan or method is a practice 
of a sort which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much tess 
than the normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above alleged, are unwilling to adopt and use 
said method or any method involving a game of chance or the sale 
of a chance to win something by chance, or any other method that is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondent in the sale and distribution of his merchandise and the 
element of chance involved therein, and thereby are induced to buy 
and sell respondent’s merchandise in preference to merchandise 
offered for sale and sold by competitors of respondent who do not 
use the same or an equivalent method. The use of said method by 
respondent, because of said game of chance, has a tendency and capa- 
city to unfairly divert substantial trade in commerce between and 
—ainong the various States of the United States and in the District of 
Columbia to respondent from his said competitors who do not use 
the same or an equivalent method. 

Par. 5. In literature distributed to the purchasing public by means 
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of the United States mails, respondent makes the following repre- 
sentations : 

Additional surprise gift. 

Free surprise gift. 
thereby representing that the article referred to is given free or 
without cost to the recipient thereof. In truth and in fact, respond- 
ent gives no merchandise free or unconditional and the so-called “free 
surprise gift” is given only as compensation to the operators of re- 
spondent’s sales plan and is not given without cost or without the - 
rendering of service. Respondent also caused to be published in its 
circulars distributed to the purchasing public and statement: “List 
price $15”, referring to its musical vanity chests, thereby represent- 
ing that these chests have a retail value of $15. In truth and in fact, 
the chests do not have a normal retail value of $15 and the so-called 
list price of $15 is a fictitious and exaggerated price. 

Par. 6. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements has a tendency and capacity to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations are true and that said articles of merchandise are 
given without cost or free, and to induce a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, 
to purchase said merchandise. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 2, 1945, issued and there- 
after served its complaint in this proceeding upon the respondent, 
Isadore Pukel, an individual trading as I. Pukel, charging him with 
the use of unfair methods of competition and unfair acts and practices 
in commerce in violating of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondent’s answer, the Com- 
mission, by order entered herein, granted respondent’s request for per- 
mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as 


‘ 
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to said facts, which substitute answer was duly filed in the office of 
the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Isadore Pukel is an individual, trading 
and doing business under the name of I. Pukel, with his office and prin- 
cipal place of business located at 919 Forty-seventh Street, in the city 
of Brooklyn, N. Y. Respondent is now, and for more than 6 months 
last past has been, engaged in the sale and distribution of musical 
vanity chests, toiletries, fountain pens and other articles of merchan- 
dise, and has caused said merchandise, when sold, to be transported 
from his said place of business in the city of Brooklyn, N. Y., to pur- 
chasers thereof at their respective points of location in the various 
States of the United States other than New York, and in the District 
of Columbia. There is now, and has been for more than 6 months 
last past a course of trade by respondent in such merchandise in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

In the course and conduct of his business, respondent is, and has 
been, in substantial competition with other individuals and with cor- 
porations and partnerships engaged in the sale and distribution of 
like or similar articles of merchandise in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of, and in sell- 
ing and distributing his said merchandise, furnishes and has furnished 
various plans of merchandising which involve the operation of games 
of chance, gift enterprises or lottery schemes when said merchandise 
is offered for sale, sold, and distributed to the purchasing public. The 
method or sales plan adopted and used by respondent is substantially 
as follows: 

_Respondent distributes, and has distributed, to operators and to 
~ members of the public, certain literature and instructions, including, 
among other things, push cards, order blanks, illustrations of his 


said merchandise, and a circular letter explaining respondent’s plan | 


of selling merchandise and of allotting it as premiums or prizes to | 


‘ 
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the operators of said push cards and to the purchasing and consum- 
ing public. 

One of the respondent’s said push cards bears 76 feminine names 
with the same names printed on the back thereof for writing in the 
name of the customer opposite the feminine name selected. .Said 
push card has 76 partially perforated disks; each of said disks bears 
the word “Push” and each disk also is printed in an individual frame 
labeled with one of the feminine names appearing on the list on the 
back of said cards. Concealed within each disk is a number which is 
disclosed only when the disk is pushed or separated from said card. 
The push card also has a large master seal, and concealed within said 
master seal is one of the feminine names appearing in the frames with 
the individual small disks. The person selecting the feminine name 
corresponding to the one under the master seal received one of the 
musical vanity boxes as a prize. The push card bears the following 
legend or instructions: 


MUSICAL Vanity CHEST 
Lift the Lid and Hear it Play 


Name under Seal receives 
MUSICAL VANITY CHEST 
Attractively Packed with Toiletries 


1c to 35ec—NO HIGHER 
Nos. 1 to 35, Pay What You Draw 
Nos. Over 35, Pay Only 35c. 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above-described legend or instructions. 
Whether a purchaser receives an article of merchandise or nothing 
for the amount of money paid, and the amount to be paid for the 
merchandise or the chance to receive the merchandise, are thus de- 
termined wholly by lot or chance. 

Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in the sale of all of said merchandise by means 
of said other push cards is the same as that hereinabove described, 
varying only in detail. 

» Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards used the same in purchasing, selling, and 
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distributing respondent’s merchandise in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the hands 
of, others the means of conducting lotteries in the sale of his mer- 
chandise in accordance with the sales plan hereinabove set forth. The 
use by respondent of said sales plan or method in the sale of his mer- 
chandise and the sale of said merchandise by and through the use 
thereof and by the aid of said sales plan or method is a practice of a 
sort which is contrary to an established public policy of the Govern- 
ment of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sales of a chance 
to procure one of the said articles of merchandise at a price much less 

‘than the normal retail price thereof. Many persons, firms, and cor- 
porations who sell or distribute merchandise in competition with the 
respondent, as above found, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is con- 
trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the ele- 
ment of chance involved therein, and thereby are induced to buy and 
sell respondent’s merchandise in preference to merchandise offered for 
sale and sold by competitors of respondent who do not use the same 
or an equivalent method. The use of said method by respondent, be- 
cause of said game of chance, has a tendency and capacity to unfairly 
divert substantial trade in commerce between and among the various 
States of the United States and in the District of Columbia to respond- 
ent from his said competitors who do not use the same or an equivalent 
method. 

Par. 5. In literature distributed to the purchasing public by means 
of the United States mails, respondent makes the following representa- 
tions: 

Additional surprise gift. 

Free surprise gift. 
thereby representing that the article referred to is given free or with- 
out cost to the recipient thereof. In truth and in fact, respondent gives 
no merchandise free or unconditionally and the so-called free surprise 

_gift is given only as compensation to the operators of respondent’s 
sales plan and is not given without cost or without the rendering of 
service. Respondent also caused to be published in its circulars dis- 
tributed to the purchasing public the statement: “List price $15,” 
referring to its musical vanity chests, thereby representing that these 
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chests have a retail value of $15. In truth and in fact, the chests do not 
have a normal retail value of $15 and the so-called list price of $15 
is a fictitious and exaggerated price. 

Par. 6. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements has a tendency and capacity to, and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and rep- 
resentations are true and that said articles of merchandise are given 
without cost or free, and to induce a substantial portion of the pur-. 
chasing public, because of such erroneous and mistaken belief, to 
purchase said merchandise. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 

sion upon the complaint of the Commission and the substitute answer 
of respondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act: 
It is ordered, That the respondent, Isadore Pukel, an individual, 
trading as I. Pukel or under any other trade name, and his representa- 
tives, agents, and employees, directly or through any corporate or 
other device in connection with the offering for sale, sale, and distri- 
bution of vanity chests, toiletries, novelties, or any other articles of 
merchandise in commerce as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Supplying to, or placing in the hands of, others, push cards, or 
other devices which are to be used or may be used in the sale and dis- 
tribution of said merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

2. Shipping, mailing, or transporting to agents or to distributors 
or to members of the purchasing public, push cards or other devices 
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which are to be used or may be used in the sale and distribution of 
said merchandise to the public by means of a game of chance, gift 
enterprise, or lottery scheme. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

4, Using the term “free” or “gift” or any other term of similar 
import and meaning to describe, designate, or refer to any merchandise 
which is furnished as compensation for services rendered or the price 
of which is included in the price of other merchandise. 

5. Representing as the customary or regular price or value of re- 
spondent’s merchandise, any price or value which is in excess of the 
price at which said merchandise is customarily offered for sale and 
sold in the normal and usual course of business. 

It is further ordered, That the respondent shall within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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EDWARD LEVENTHAL, AND JACOB HURWITZ, COPART- 
NERS, TRADING AND DOING BUSINESS AS LEVENTHAL 
& HURWITZ, AND HARRY HABER, TRADING AND 
DOING BUSINESS AS HABER & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5125. Complaint, Feb. 3, 1944—Decision, May 14, 1946 


Where an individual engaged in the sale and distribution to the public from three 
retail stores in the District of Columbia of women’s coats and suits, many of 
which were composed in whole or in part of wool and were wool products 
within the intent and meaning of the Wool Products Labeling Act of 1939 
and the Rules and Regulations promulgated thereunder— 

Sold and distributed products which were misbranded in that they did not have 
affixed thereto a stamp, tag, label, or other means of identification containing 
the information required by said act and said Rules in that the coat of a two- 
piece suit labeled “100% all wool,” and otherwise represented composed 
entirely of wool, was in fact composed of about 50% wool and 50% rayon; 
in that tags failed to give any information at all as to the fiber content of 
the product involved, were affixed only to the coat or skirt of two-piece suits 
and not to both; and gave either no information at all or insufficient infor- 
mation as to the identity of the seller of the product or the person introducing 
the same into commerce or engaged in the sale, transportation, or distribution 
thereof in commerce: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the Wool Products Labeling Act of 1939 and the Rules and 
Regulations promulgated thereunder, and were to the prejudice of the public 
and constituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Before Mr. Miles J. Furnas and Mr. Arthur F. Thomas, trial 
examiners. 

Mr. De Witt T. Puckett and Mr. G. M. Martin, for the Commisison. 

Mr. Milton J. Levy, of New York City, for Edward Leventhal and 
Jacob Hurwitz. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., for Harry Haber. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the au- 
thority vested in it by said acts, the Federal 'Trade Commission, hav- 
ing reason to believe that Edward Leventhal and Jacob Hurwitz, in- 
dividually and as copartners, trading and doing business as Leventhal 
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& Hurwitz, and Harry Haber, an individual trading and doing busi- 
ness as Haber & Co., hereinafter referred to as respondents, have vio- 
lated the provisions of said acts and the rules and regulations promul- 
gated under the Wool Products Labeling Act of 1939, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapu 1. Respondents Edward Leventhal and Jacob Hurwitz 
are copartners, trading and doing business as Leventhal & Hurwitz, 
and have their principal office and place of business at 500 Seventh 
Avenue, New York, N. Y. 

Par. 2. Respondent Harry Haber is an individual, trading and doing 
business as Haber & Co. His principal office and place of business is 
at 1205 G Street NW., Washington, D. C. He also operates stores 
at 3046 Fourteenth Street NW., and at 3038 Fourteenth Street NAY 
Washington, D. C. The last-mentioned store is operated under the 
trade name, “Bradley’s.” The wool products referred to in paragraphs 
3 and 4 hereof are manufactured by respondents Leventhal and Hur- 
witz, and sold to respondent Haber who sells said products at retail 
in said stores. 

Par. 38. Respondents Leventhal & Hurwitz are engaged in the manu- 
facture for introduction into commerce and all of said respondents 
are engaged in the introduction into commerce and in the sale, dis- 
tribution and transportation of wool products, as such products are de- 
fined m the Wool Products Labeling Act of 1939, in commerce, as 
“commerce” is defined in said act and in the Federal Trade Commis- 
sion Act. Many of respondents’ said products are composed in whole 
or in part of wool, reprocessed wool, and reused wool, as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. Since J uly 15, 1941, respondents 
have violated the provisions of said wool act and said rules and regula- 
tions in the introduction and manufacture for introduction into com- 
merce, and in the sale, transportation, and distribution of said wool 
products in said commerce, by causing said wool products to be mis- 
branded within the intent and meaning of said wool act and the said 
rules and regulations. 

Par. 4. Among the wool products manufactured for introduction 

into commerce by respondents Leventhal and Hurwitz, and among 
the wool products introduced into commerce and sold, transported, 
and distributed in said commerce by all of said respondents, are ladies’ 
coats, suits, and other garments. Exemplifying respondents? practice 
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of violating said Wool Products Labeling Act of 1939 and the rules 
and regulations promulgated thereunder is their misbranding of the 
aforesaid products in violation of the provisions of said wool act and 
said rules and regulations by failing to affix to said products a stamp, 


‘tag, label, or other means of identification, or a substitute in lieu 


thereof, as provided by said act, showing (a) the percentage of the 
total fiber weight of the wool product, exclusive of ornamentation 
not exceeding 5 per centum of said total fiber weight of (1) wool, (2) 
reprocessed wool, (3) reused wool, (4) each fiber other than wool 
where said percentage by weight of such fiber was 5 per centum or 
more, and (5) the aggregate of all other fibers; (6) the maximum 
percentage of the total weight of the wool product of nonfibrous load- 
ing, filling, or adulterating matter; (c) the percentages in words and 
figures plainly legible by weight of the wool contents of such wool 
product where said wool product contains a fiber other than wool; 
(d) the name of the manufacturer of the wool product, or the man- 
ufacturer’s registered identification number and the name of a seller 
or reseller of the product as provided for in the rules and regulations 
promulgated under such act, or the name of one or more persons sub- 
ject to section 3 of said act with respect to such wool product. 

Par. 5. The aforesaid acts, practices, and methods of the respond- 
ents as alleged were and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frxprnes as ro THE Facts, anp OrpEer 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission on February 3, 1944, issued and subsequently served its 
complaint in this proceeding upon the respondents named in the cap- 
tion hereof, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of those acts. 
After the filing by the respondents of their answers to the complaint, 


evidence in support of and in opposition to the complaint was intro- 


duced before a trial examiner of the Commission theretofore duly 
designated by it. Subsequently, the original trial examiner being 
unable by reason of other duties to continue in the proceeding, another 
trial examiner was duly designated by the Commission, with the con- 
sent of the respondents, and additional evidence was introduced before 
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such examiner. All of the evidence introduced before both of the 
examiners was duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 


the Commission on the complaint, answers, evidence, report of the 


second trial examiner upon all of the evidence (respondent Haber 
having agreed that said examiner might take all action which might 
be necessary in the disposition of the proceeding), and briefs in sup- 
port of and in opposition to the complaint (oral argument not having 
been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 


proceeding is in the interest of the public and makes this its findings | 


as to the facts and its conclusions drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents Edward Leventhal and Jacob Hurwitz 
are copartners trading and doing business under the name Leventhal 
& Hurwitz, with their principal office and place of business located at 
500 Seventh Avenue, New York, N.Y. These respondents are engaged 
in the manufacture of women’s coats and suits and in the sale and 
distribution of such products throughout the United States. 

Par. 2. Respondent Harry Haber is an individual trading and 
doing business under the name Haber & Co., with his principal office 
and place of business located at 1205 G Street NW., in the city of 
Washington, D.C. He is engaged in the sale and distribution, in com- 
merce in the District of Columbia, of various articles of women’s ap- 
parel, including coats and suits. He owns and operates in said Dis- 
trict three retail stores in and from which his merchandise is sold to 
the public. 

Par 8. The Commission having concluded that the allegations of 
the complaint have not been sustained as to respondents Edward Lev- 
enthal and Jacob Hurwitz, and that the complaint should be dis- 
missed as to these respondents, the term “respondent” as used herein- 
after has reference only to respondent Harry Haber. 

Par, 4. Among the products sold and distributed by respondent in 
commerce as aforesaid are many which are composed in whole or in 
part of wool, as that term is defined in the Wool Products Labeling 
Act of 1939, and which are “wool products” within the intent and 
meaning of said act and the rules and regulations promulgated there- 
under. Certain of such products sold and distributed by respondent 
since July 15, 1941, have been misbranded in that they did not have 

affixed thereto a stamp, tag, label, or other means of identification con- 
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taining the information required by said act and said rules and regula- 
tions. In one instance the coat of a two-piece suit was labeled “100% 
All Wool,” and was otherwise represented by respondent as being com- 
posed entirely of wool, when it was in fact composed of approximately 
50 percent wool and 5C percent rayon. In another instance the tag af- 
fixed to the product failed to give any information at all as to the 
fiber content of the product. In other instances tags were affixed only 
to the coat or skirt of two-piece suits and not to both garments as re- 
quired by the rules and regulations. In still other instances the tags 
gave either no information at all or insufficient information as to the 
identity of the manufacturer or seller of the product or the person 
introducing the product into commerce or engaged in the sale, trans- 
portation, or distribution of the product in commerce. 


CONCLUSION 


The acts and practices of the respondent as herein found are in viola- 
tion of the Wool Products Labeling Act of 1939 and the rules and 
regulations promulgated thereunder and are to the prejudice of the 
public and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents, evidence in support of and in opposition to the compiaint, 
report of the trial examiner upon the evidence, and briefs in support 
of and in opposition to the complaint (oral argument not having been 
requested) ; and the Commission having made its findings as to the 
facts and its conclusion that respondent Harry Haber has violated 
the provisions of the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939: 

It is ordered, That respondent Harry Haber, individually and trad- 
ing as Haber & Co., or trading under any other name, and his agents, 
representatives, and employees, directly or through any corporate or 
other device, do forthwith cease and desist from selling and distribut- 
ing in commerce, as “commerce” is defined in the aforesaid acts, 
women’s coats and suits, or other “wool products” as defined in and 
subject to the Wool Products Labeling Act of 1939, which contain, 
purport to contain, or are represented as containing “wool,” “reproc- 
essed wool,” or “reused wool,” as those terms are defined in said act, 
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and which products are misbranded in that they do not have affixed 
thereto a stamp, tag, label, or other means of identification showing 
in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool products, 
exclusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber is five percentum or more, and (5) the aggregate of all other 
fibers. 

(0) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name of the manufacturer of such wool product; or the 
manufacturer’s registered identification number and the name of a 
seller of such wool product; or the name of one or more persons intro- 
ducing such wool product into commerce, or engaged in the sale, trans- 
portation, or distribution thereof in commerce, as “commerce” is 
defined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939. . 

Provided, That nothing contained in this order shall be construed 
as limiting any applicable provisions of the Wool Products Labeling 
Act of 1939 or the rules and regulations promulgated thereunder. 

[tis further ordered, That said respondent shall within 60 days after 
service upon him of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 

Lt is further ordered, That the complaint in this proceeding be, and 
it hereby is, dismissed as to respondents Edward Leventhal and Jacob 
Hurwitz. 
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SIMON ACKERMAN MANUFACTURERS & TAILORS, INC., 
: SIMON ACKERMAN, MAY ACKERMAN, MYRON ACKER- 
MAN, AND RAYMOND ACKERMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5109. Complaint, Dec. 381, 1943—Decision, May 15, 1946 


The purchasing public believes that merchants retiring from or going out of 
business make price concessions in the sale of their merchandise which are 
not obtainable from merchants in the usual and customary course of busi- 
ness, and, as a result of such belief, purchases merchandise sold by merchants 
representing that they are going out of business in preference to merchan- 
dise offered by those who do not make such representations. 

Where a corporation and four officers and directors thereof, who managed and 
controlled its affairs, engaged in the interstate sale and distribution of 
men’s suits, top coats, overcoats, and other clothing to and through retail 
dealers and also through their own retail stores in various States— 

Falsely represented, directly or indirectly, that they were going out of business 
and that for this reason their merchandise was being offered at specially 
reduced prices, and that they were custom tailors, through such statements 
in radio broadcasts and in advertisements in newspapers, magazines, and 
trade journals and on placards and other advertising material as, ‘Here 
is the clothing news of the decade. The Simon Ackerman Company, makers 
of men’s fine clothing, is going out of business,” “After 45 years Simon 
Ackerman retires from business. Entire stock must be disposed of imme- 
diately,’ ‘Manufacturers, tailors discontinuing retail business, closing its 
retail stores.” ‘We have decided to * * * quickly liquidate this busi- 
ness finally and forever” ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby to cause it to purchase substantial quantities 
of their merchandise; whereby substantial trade was diverted unfairly to 
them from their competitors: 

Held, That such acts and practices, under the circumstances set forth herein, 
were all to the prejudice of the public and their competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Before Mr. Webster Ballinger, trial examiner. 

Mr. R. A. McOuat and Mr. D. C. Daniel for the Commission. 

Stroock & Stroock & Lavan, of New York City, and Watters, Cowan 
& Baldridge, of Washington, D. C., for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Simon Ackerman 
Clothes, Inc., a corporation; Simon Ackerman Manufacturers & 
Tailors, Inc., a corporation; Simon Ackerman; May Ackerman; 
Myron Ackerman; and Raymond Ackerman, individually and as offi- 
cers and directors of said corporations and trading as Chester Barrie, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect: thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: . 

Paracrapu 1. Respondent Simon Ackerman Clothes, Inc., is a cor- 
poration organized and doing business under and by virtue of the laws 
of the State of New York, in 1924, with its principal office and place 
of business located 53 West Twenty-third Street, New York City, 
N. Y.; respondent Simon Ackerman Manufacturers & Tailors, Inc., 
is a corporation organized and existing under the laws of the State of 
New York, in 1941, with its office and principal place of business 
located at 53 West Twenty-third Street, New York City, N. Y.; 
respondent Simon Ackerman is an individual and is president and 
director of the respective respondent corporations; respondent May 
Ackerman is an individual and is vice president and director of the 
respective respondent corporations; respondent Raymond Ackerman 
is an individual and is secretary and a director of respondent corpora- 
tion Simon Ackerman Manufacturers & Tailors, Inc.; Myron Acker- 
man is an individual and is secretary and a director of respondent 
corporation Simon Ackerman Clothes, Inc. 

Said respondent individuals, individually and as officers, agents, and 
representatives of respondent corporations, and during all the times 
herein stated, managed, controlled, and dominated the affairs and bus- 
iness activities of said corporations with respect to the acts and prac- 
tices hereinafter set forth. Said individuals and officers have their 
offices and place of business at 53 West Twenty-third Street, New 
York City. 

Par. 2. Respondents are now and for more than 5 years last past 
have been engaged in the sale and distribution of men’s suits and cloth- 
ing. Respondents now cause and have caused said products, when 
sold, to be transported from their place of business in the State of New 
York to stores operated by them and to other dealers in various States 
of the United States and to purchasers thereof at their respective 
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points of location in various States of the United States other than the 
State of New York, and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a sub- 
stantial course of trade in said products among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business in connection 
with the offering for sale, sale, and distribution of their products in 
commerce and for the purpose of inducing the purchase thereof by the 
public, respondents, during all the time from 1934 to date, have caused 
and have placed in the hands of others the means whereby various 
false, misleading, and deceptive statements and representations de- 
scriptive of their merchandise and the prices thereof*and of their busi- 
ness and business status to be broadcast through radio continuities and 
printed in newspapers, sales magazines, price lists, trade journals, 
advertising placards and on letterheads, and otherwise, which they dis- 
tributed among department and retail stores and to prospective cus- 
tomers located in various States of the United States and in the District 
of Columbia. Among and typical of such false and misleading state- 
ments and representations so made and circulated are the following: 

We are going out of business * * * Simon Ackerman Clothes, Ine. (1934). 

Here is the clothing news of the decade. The Simon Ackerman Company, 
makers of men’s fine clothing, is going out of business. 

Suits, topcoats, and overcoats. 

After 45 years Simon Ackerman retires from business. Entire stock must 
be disposed of immediately. 

Manufacturers, tailors discontinuing retail business, closing its retail stores. 

Suits, topcoats, overcoats * * * at approximately 50% reductions from 
original prices * * * reductions of our needlecraft custom shops. 

We have decided to * * * quickly liquidate this business finally and for- 
ever. 

We are able to place on sale several thousand garments consisting of suits, 
overcoats, and topcoats * * * we cannot impress upon the men * * * 
too much that this is a once in a lifetime opportunity that is to be taken advantage 
of NOW as it will never come again. 

* * * youcan buy Simon Ackerman Clothes for just about half their former 
retail prices * * * prices are virtually wholesale. 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations and other statements and representations similar thereto, 
not set out herein, made by respondents and others at respondents’ 
instance or suggestion, all of which purport to be descriptive of re- 
spondents’ business and status and the prices of respondents’ said 
merchandise, respondents represent directly and indirectly that they 
are manufacturers and tailors and that they are manufacturers or 
tailors and make the coats, suits, and wearing apparel sold by them; 
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that they are going out of business and that their merchandise is being 
sold at wholesale prices or half price. 

Par. 5. In truth and in fact, the foregoing statements and repre- 
sentations made by respondents are false, deceptive, and misleading. 
The prices at which respondents offer to sell, and sell said merchandise, 
are not wholesale prices and said prices are not reduced 50 percent ; 
respondents have not retired or discontinued business; respondents 
are not manufacturers or tailors and do not manufacture or make the 
coats, suits, and apparel which they sell, and do not own or control a 
factory or plant in which said garments are made. 

Par. 6. The purchasing public believe that merchants retiring from 
or going out vf Business sell their merchandise on hand at wholesale 
prices or reduced or half price, and buy merchandise at such sales, 
in preference to merchandise sold by retail dealers in the usual and 
customary course of business, in the belief that the merchandise is 
sold for less than the usual or regular retail price. 

Par. 7. The use by the respondents of the aforesaid acts and prac- 
tices has had and now has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that all of said representations are true and 
that respondents were wholesale dealers or tailors; that respondents 
were going out of business and were selling their said merchandise 
at wholesale prices or half price and on account of this erroneous and 
mistaken belief, so induced by respondents’ said false and mislead- 
ing statements and representations, have purchased a substantial 
volume of respondents’ merchandise. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the injury and prejudice of the public and 
of respondents’ competitors, and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnprnes as ro Tun Facts, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 31, 1943, issued and sub- 
sequently served its complaint in this proceeding upon the respondents, 
Simon Ackerman, Manufacturers & Tailors, Inc., a corporation, and 
Simon Ackerman, May Ackerman, Myron Ackerman, and Raymond 
Ackerman, individually and as officers and directors of said corpora- 
tion charging them with the use of unfair methods of competition in 
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commerce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After the filing by the re- 
spondents of their answer to the complaint, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
executed by counsel for the respondents and Richard P. Whiteley, 
assistant chief counsel for the Commission, subject to the approval of 
the Commission, might be taken as the facts in this proceeding and in 
lieu of evidence in support of the charges stated in the complaint or in 
oppositions thereto, and that the Commission might proceed upon such 
statement of facts and the answer of the respondents to make its report 
stating its findings as to the facts (including inferences which it might © 
draw from the stipulated facts) and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on the com- 
plaint, answer, and stipulation, the stipulation having been approved, 
accepted, and filed; and the Commission, having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: — 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Simon Ackerman Manufacturers & 
Tailors, Inc., is a corporation organized under the laws of the State 
of New York, with its principal office and place of business located at 
200 Fifth Avenue, New York, N. Y. The original name of the cor- 
poration was Simon Ackerman Clothes, Inc., but in September 1941 
the corporation, by an amendment of its charter, changed its name 
to Simon Ackerman Manufacturers & Tailors, Inc. 

Respondent Simon Ackerman, an individual, is president and a 
director of the corporation. Respondent May Ackerman, an indi- 
vidual, is vice president and a director of the corporation. Respond- 
ent Raymond Ackerman, an individual, is secretary and a director of 
the corporation. Respondent Myron Ackerman, an individual, has 
in the past also acted as secretary of the corporation. The individual 
respondents have managed, controlled, and dominated the affairs and 
business activities of the corporate respondent in respect of the acts 
and practices hereinafter set forth. 

Reference was made in the complaint herein to another corporate 
respondent—Simon Ackerman Clothes, Inc. This respondent, how- 
ever, is in fact the same corporation as Simon Ackerman Manufac- 
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turers & Tailors, Inc., there being but one corporate respondent in the 
proceeding. While an entirely new corporation known as Simon 
Ackerman Clothes, Inc., was organized in 1941, this new corporation 
is not involved in the present proceeding. 

Par. 2. The respondents are now, and for many years last past have 
been, engaged in the sale and distribution of men’s suits, topcoats. 
overcoats, and other clothing. They cause and have caused their 
merchandise, when sold, to be transported from their place of business 
in the State of New York to purchasers located in various other States 
of the United States and in the District of Columbia. Respondents 
maintain and have maintained a substantial course of trade in their 
merchandise in commerce among and between the various States of 
the United States and in the District of Columbia. Respondents sell 
to retail dealers, and they also maintain retail stores in various States 
of the United States through which their merchandise is sold directly 
to the purchasing public. 

Par. 3. In the course and conduct of their business, and for the pur- 
pose of inducing the purchase of their merchandise, respondents have 
made, and have caused to be made, various representations concerning 
their business status and their merchandise. These representations 
were broadcast in radio continuities and were also printed in news- 
papers, magazines, and trade journals of general circulation and on 
placards and other advertising material distributed among prospective 
purchasers located in various States of the United States and in the 
District of Columbia. Among and typical of such representations are 
the following: 


We are going out of business * * * Simon Ackerman Clothes, Inc. 

Here is the clothing news of the decade. The Simon Ackerman Company, 
makers of men’s fine clothing, is going out of business. 

After 45 years Simon Ackerman retires from business. Entire stock must 
be disposed of immediately. 

Manufacturers, tailors discontinuing retail business, closing its retail stores. 

We have decided to * * * quickly liquidate this business finally and 
forever. 

We are able to place on sale several thousand garments consisting of suits, 
overcoats and topcoats * * * we cannot impress upon the men * * # 
too much that this is a once in a lifetime opportunity that is to be taken ad- 
vantage of NOW as it will never come again. 


Par. 4. Through the use of these representations and others similar 
thereto, respondents represented, directly or indirectly, that they were 
going out of business and that for this reason their merchandise was 


being offered at specially reduced prices, and that they were custom 
tailors. 
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Par. 5. These representations were false, misleading, and deceptive. 
Respondents were not in fact going out of business. Some of the 
prices in question did not represent reduced prices but were the regular 
and customary prices charged by respondents for their merchandise. 
Respondents are not custom tailors at the present time nor were they 
custom tailors at the time the above representation was made. 

Par. 6. The purchasing public believes that merchants retiring from 
or going out of business make price concessions in the sale of their 
merchandise which are not obtainable from merchants in the usual 
and customary course of business. Asa result of such belief, the pub- 
lic purchases merchandise sold by merchants representing that they 
are going out of business in preference to merchandise offered by those 
who do not make such representation. 

Par. 7. The use by the respondents of these false, misleading, and 
deceptive representations has the tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public with re- 
spect to respondents’ business status and the prices and values of re- 
spondents’ merchandise, and the tendency and capacity to cause such 
portion of the public to purchase substantial quantities of such mer- 
chandise as a result of the erroneous and mistaken belief so engendered. 
In consequence thereof, substantial trade has been diverted unfairly to 
respondents from their competitors. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and of respondents’ competitors and con- 
stitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, and a stipulation as to the facts entered into between 

counsel for respondents and Richard P. Whiteley, assistant chief 
counsel for the Commission, which provided, among other things, that 
without further evidence or other intervening procedure the Commis- 
sion might issue and serve upon the respondents findings as to the 
facts and conclusion based thereon and an order disposing of the 
proceeding; and the Commission having made its findings as to the 
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facts and conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act: 

[tis ordered, That the respondents, Simon Ackerman Manufacturers 
& Tailors, Inc., a corporation (formerly doing business under the name 
Simon Ackerman Clothes, Inc.) and its officers, and Simon Ackerman, 
May Ackerman, Myron Ackerman, and Raymond Ackerman, individ- 
ually and as officers and directors of said corporation, and respondents’ 
representatives, agents and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale 
and distribution of clothing in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from representing directly or indirectly : 

(1) That respondents or any of them are discontinuing, retiring 
from, or going out of, the clothing business, unless the respondents 
referred to are in fact, withdrawing from and severing all connection 
with such business. 

(2) That the prices at which respondents’ merchandise is offered 
for sale and sold at retail are special or reduced prices, when such 
prices are in fact the usual and customary retail prices of such mer- 
chandise. 

(3) That respondents are custom tailors, unless and until their 


garments are actually cut and made to the individual measurements of. 


the purchasers thereof. 

Lt is further ordered, That the respondents shall within 60 days from 
the date of service upon them of this order, file with the Commission a 
report in writing setting forth the manner and form in which they 
have complied with this order. 
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In THE Marrer OF 


BEN LEVY, AND FRANCES LEVY, TRADING AS 
GOLDWYN COMPANY AND JOHN BAKER COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5417. Complaint, Jan. 24, 1946—Decision, May 15, 1946 


Where two partners engaged in competitive interstate sale and distribution of 
candy and novelty merchandise so packed and assembled as to involve the 
use of games of chance, gift enterprises, or lottery schemes when sold and 
distributed to the consuming public, a typical assortment consisting of 18 
boxes of candy in a cedar chest, along with a 6-section punch board for use 
in their sale and distribution under a plan by which chance selection of cer- 
tain numbers entitled customers to a box of candy, as did last sale in each 
of the first 5 sections, and maker of last punch received the chest— 

Sold such assortments to wholesalers, jobbers, and retailers, by whom they were 
exposed and sold to the purchasing public in accordance with the aforesaid 
sales plan, involving a game of chance or sale of a chance to procure candy 
and merchandise assortments at much less than their normal retail price; 
and thereby 

Supplied to and placed in the hands of others the means of conducting lotteries 
in sale thereof, contrary to an established public policy of the United States 
Government and in competition with many who do not use a sales method 
contrary to public policy; 

With the result that many persons were attracted by said sales plan and the 
element of chance involved therein, and were thereby induced to buy and 
-gell their candy and merchandise assortments in preference to those of said 
competitors, and with tendency and capacity thereby to unfairly divert trade 
in commerce to them from said competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and their competitors and consti- 
tuted unfair methods of competition in commerce and unfair acts and 


practices therein. 


Mr. J. W. Brookfield, Jr., for the Commission. 
Smith, Bundeson, White & Raynor, of Chicago, IIL, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 


and by virtue of the authority vested in it by said act, the Federal 


Trade Commisssion, having reason to believe that Ben Levy and 
Frances Levy, individuals and copartners trading as Goldwyn Co. and 
John Baker Co., hereinafter referred to as respondents, have violated 
the provisions of said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest of the 
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public, hereby issues its complaint, stating its charges in that respect 
as follows: . 

ParacrapH 1. Respondents Ben Levy and Frances Levy are in- 
dividuals and partners, trading and doing business as Goldwyn Co. 
and John Baker Co., with their office and principal place of business 
located at 731 Plymouth Court, Chicago, Ill. Respondents are now, 
and for more than 1 year last past, have been engaged in the sale 
and distribution of candy and novelty merchandise to wholesale deal- 
ers, jobbers, and retail dealers located at points in the various States 
of the United States and in the District of Columbia. Respondents 
caused, and have caused, said merchandise when sold, to be trans- 
ported from their place of business in the city of Chicago, II1., to pur- 
chasers thereof at their respective points of location in various States 
of the United States other than Illinois, and in the District of Colum- 
bia. There is now, and has been for more than 1 year last past, a 
course of trade by respondents in said merchandise in commerce, 
between and among the various States of the United States and in the 
District of Columbia. 

In the course and conduct of their said business, respondents are 
and have been in competition with corporations and with partnerships 
and individuals engaged in the sale and distribution of similar mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale deal- 
ers, jobbers and retail dealers certain assortments of candy and mer- 
chandise so packed and assembled as to involve the use of games of 
chance, gift enterprises or lottery schemes when sold and distributed 
to the purchasing and consuming public. One of said assortments 
is hereinafter described for the purpose of showing the method used 
by respondents, and is as follows: 

This assortment includes 18 boxes of candy, a cedar chest filled 
with candy and a punch board. Appearing on the face of the punch 
board is the following legend: 


5¢ Per Sale GIFT PACKAGE CHOCOLATES d¢ Per Sale 
AND CEDAR CHEST ASSORTMENT 


NUMBERS 125, 185, 145, 155, 175, 185, 195, 225, 255, 275, 295, 325, 345. 

EACH RECEIVE ONE-POUND GIFT PACKAGE DELICIOUS CHOCOLATES, 

LAST SALE IN EACH OF FIRST FIVE SECTIONS FINISHED RECEIVES 
BEAUTIFUL ONE-POUND FLORAL PACKAGE DELICIOUS CHOCOLATES. 


LAST SALE ON BOARD RECEIVES BEAUTIFUL 2-LB. FILLED CEDAR 
CHEST. 
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Said candy is distributed to the purchasing public in accordance 
with the foregoing legend in the following manner: Sales of punches 
are 5 cents each and when a punch is made a number is disclosed. 
The numbers begin with 1 and continue to the number of punches 
there are on said board but the numbers are not arranged in numer- 
ical sequence. Said punches and numbers are arranged in six’sec- 
tions. The board bears a statement informing the purchasers and 
prospective purchasers that certain specified numbers entitle the 
purchaser thereof to receive a box of candy and the last sale in each 
of the first five sections completely sold entitled the purchaser of 
that punch to receive a box of candy and the purchaser of the punch 
on the board receives a cedar chest filled with candy. The customer 
who does not qualify by obtaining one of the specified numbers or 
the last punch in a section or the last punch on the board, receives 
nothing for his money. The boxes of candy are worth more than 
5 cents each and the purchaser who punches a number calling for one 
of the boxes of candy, receives the same for 5 cents. The numbers 
are evidently concealed from purchasers and prospective purchasers 
until a punch or selection has been made, and the particular punch 
separated from the board. The candy is thus distributed to pur- 
chasers of punches from the board wholly by lot or chance. 

Respondents furnish and have furnished various punch board 
candy and merchandise assortments for use in the sale and distribu- 
tion of their merchandise by means of a game of chance, gift enter- 
prise or lottery scheme. Such punch board candy and merchandise 
assortments are similar to the one herein described and vary only in 
detail. 

3. Retail dealers who purchase respondent’s candy and merchandise 
assortments, directly or indirectly, expose and sell the same to the 
purchasing public in accordance with the sales plan aforesaid. Re- 
spondents thus supply to and place in the hands of others the means 
of conducting lotteries in the sale of their products in accordance 
with the sales plan hereinabove set forth. The use by respondents 
of said sales plan or method in the sale of their candy and mer- 
chandise assortments and the sales of said candy and merchandise 
assortments by and through the use thereof and by the aid of said 
sales plan or method, is a practice which is contrary to an established 
public policy of the Government of the United States. 

Par. 4. The sale of candy and merchandise assortments to the pur- 
chasing public by the method or plan hereinabove set forth involves a 
game of chance or the sale of a chance to procure candy and merchan- 
dise assortments at prices much less than the normal retail price 
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thereof. Many persons, firms, and corporations who sell and dis- 
tribute candy and merchandise assortments in competition with 
respondents, as above alleged, do not use any method or methods 
involving a game of chance or the sale of a chance to win something by 
chance, or any other method contrary to public policy. Many persons 
are attracted by said sales plan or method employed by respondents in 
the sale and distribution of their candy and merchandise assortments 
and in the element of chance involved therein and are thereby induced 
to buy and sell respondent’s candy and merchandise assortments in 
preference to the candy and merchandise assortments of said competi- 
tors who do not use the same or equivalent methods. The use of said 
method by respondents because of said game of chance has a tendency 
and capacity to unfairly divert trade in commerce between and among 
the various States of the United States and in the District of Columbia 
to respondents from their said competitors who do not use the same or 
equivalent methods. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frypines as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 24, 1946, issued and there- 
after served its complaint in this proceeding upon respondents, Ben 
Levy and Frances Levy, individuals and copartners trading as Gold- 
wyn Co. and John Baker Co., charging them with the use of unfair 
methods of competition in commerce and unfair acts and practices in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondents’ answer the Com- 
mission by order entered herein granted respondents’ motion for per- 
mission to withdraw said answer and to substitute therefor an answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as to 
said facts, which substitute answer was duly filed in the office of said 
Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and substitute 
answer, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 
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Paracrapy 1. Respondents, Ben Levy and Frances Levy, are indi- 
viduals and partners, trading and doing business as Goldwyn Co. and 
John Baker Co., with their office and principal place of business 
located at 731 Plymouth Court, Chicago, Ill. Respondents are now, 
and for more than 1 year last past, have been engaged in the sale and 
distribution of candy and novelty merchandise to wholesale dealers, 
jobbers, and retail dealers located at points in the various States of the 
United States and in the District of Columbia. Respondents caused, 
and have caused, said merchandise when sold, to be transported from 
their place of business in the city of Chicago, II1., to purchasers thereof 
at their respective points of location in various States of the United 
States other than Illinois, and in the District of Columbia. There is 
now, and has been for more than 1 year last past, a course of trade by 
respondents in said merchandise in commerce, between and among the 
various States of the United States and in the District of Columbia. 

In the course and conduct of their said business, respondents are 
and have been in competition with corporations and with partner- 
ships and individuals engaged in the sale and distribution of similar 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy and 
merchandise so packed and assembled as to involve the use of games 
of chance, gift enterprises, or lottery schemes when sold and dis- 
tributed to the purchasing and consuming public. One of said as- 
sortments is hereinafter described for the purpose of showing the 
method used by respondents, and is as follows: 

This assortment includes 18 boxes of candy, a cedar chest filled with 
candy and a punchboard. Appearing on the face of the punchboard 
is the following legend: 


5¢ Per Sale GIFT PACKAGE CHOCOLATES AND 5¢ Per Sale 
CEDAR CHEST ASSORTMENT 


NUMBERS 125, 135, 145, 155, 175, 185, 195, 225, 255, 275, 295, 325, 345. 

EACH RECEIVE ONE POUND GIFT PACKAGE DELICIOUS CHOCOLATES. 

LAST SALE IN EACH OF FIRST FIVE SECTIONS FINISHED RECHIVES 
BHAUTIFUL ONE-POUND FLORAL PACKAGE DELICIOUS CHOCOLATES. 

LAST SALE ON BOARD RECEIVES BEAUTIFUL 2-LB. FILLED CEDAR 


CHEST. 
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Said candy is distributed to the purchasing public in accordance 
with the foregoing legend in the following manner: Sales of punches 
are 5 cents each and when a punch is made a number is disclosed. The 
numbers begin with 1 and continue to the number of punches there 
are on said board but the numbers are not arranged in numerical 
sequence. Said punches and numbers are arranged in six sections. 
The board bears a statement informing the purchasers and prospec- 
tive purchasers that certain specified numbers entitle the purchaser 
thereof to receive a box of candy and the last sale in each of the first 
five sections completely sold entitled the purchaser of that punch to 
receive a box of candy and the purchaser of the punch on the board 
receives a cedar chest filled with candy. The customer who does not 
qualify by obtaining one of the specified numbers or the last punch 
in a section or the last punch on the board, receives nothing for his 
money. The boxes of candy are worth more than 5 cents each, and 
the purchaser who punches a number calling for one of the boxes of 
candy receives the same for 5 cents. The numbers are evidently con- 
cealed from purchasers and prospective purchasers until a punch or 
selection has been made, and the particular punch separated from 
the board. The candy is thus distributed to purchasers of punches 
from the board wholly by lot or chance. 

Respondents furnish and have furnished various punchboard candy 
and merchandise assortments for use in the sale and distribution of 
their merchandise by means of a game of chance, gift enterprise, or 
lottery scheme. Such punchboard candy and merchandise assortments 
are similar to the one herein described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent's candy and mer- 
chandise assortments, directly or indirectly, expose and sell the same to 
the purchasing public in accordance with the sales plan aforesaid. 
Respondents thus supply to and place in the hands of others the means 
of conducting lotteries in the sale of their products in accordance with 
the sales plan hereinabove set forth. The use by respondents of said 
sales plan or method in the sale of their candy and merchandise assort- 
ments and the sales of said candy and merchandise assortments by and 
through the use thereof and by the aid of said sales plan or method is 
a practice which is contrary to an established public policy of the Gov- 
ernment of the United States. 

Pax. 4. The sale of candy and merchandise assortments to the pur- 
chasing public by the method or plan hereinabove set forth involves 
a game of chance or the sale of a chance to procure candy and mer- 
chandise assortments at prices much less than the normal retail price 
thereof. Many persons, firms, and corporations who sell and distribute 
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eandy and merchandise assortments in competition with respondents, 
as above found, do not use any method or methods involving a game of 
chance or the sale of a chance to win something by chance, or any other 
method contrary to public policy. Many persons are attracted by said 
sales plan or method employed by respondents in the sale and distri- 
bution of their candy and merchandise assortments and in the element 
of chance involved therein and are thereby induced to buy and sell re- 
spondents’ candy and merchandise assortments in preference to the 
candy and merchandise assortments of:said competitors who do not use 
the same or equivalent methods. The use of said method by respond- 
ents because of said game of chance has a tendency and capacity to un- 
fairly divert trade in commerce between and among the various States 
of the United States and in the District of Columbia to respondents 
from their said competitors who do not use the same or equivalent 
methods. 
CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
and unfair acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondents, in which answer respondents admit all the mate- 
rial allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondents, Ben Levy and Frances Levy, in- 
dividuals and copartners, trading as Goldwyn Co. and John Baker Co. 
or any other trade name or names, and their representatives, agents, 

and employees, directly or through any corporate or other device in 
connection with the offering for sale, sale, and distribution of candy, 
novelties or any other merchandise in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Selling and distributing any candy, novelties, or any other mer- 
chandise so packed and assembled that sales of such merchandise to 


342 FEDERAL TRADE COMMISSION DECISIONS 
Order 42 Paes 


the public are to be made, or due to the manner in which such mer- 
chandise is packed and assembled at the time it is sold by respondents 
may be made by means of a game of chance, gift enterprise or lottery 
scheme. 

2. Supplying to, or placing in the hands of, others push or pull 
cards, punch boards or other lottery devices either with assortments of 
candy or other merchandise or separately, which said push or pull 
cards, punch boards or other lottery devices are to be used or may be 
used in selling or distributing said candy or other merchandise to the 
public. 

3. Selling, or otherwise disposing of, any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 

Lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THe Marrer or 


EDWARD H. HAMLIN DOING BUSINESS AS E. H. HAMLIN 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSHC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15. 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNBE 19, 1936 


Docket 5189. Complaint, July 15, 1944—Decision, May 16, 1946 


Where an individual engaged through his corporation in interstate sale and dis- 
tribution of canned salmon and other seafood products to certain buyers who, 
though they purchased in their own names and for their own accounts, and 
were in some cases large scale buyers and sellers under their own private 
brands, shopped the market, filed claims in their own names and collected 
damages from carriers for their own accounts, and warehoused their goods 
and borrowed thereon, customarily designated themselves as “brokers,” 
“merchandise brokers,” or “primary distributors,’ solely to color their opera- 
tions in order to collect commission fees from sellers, and operated by placing 
orders with those sellers only who would grant and pay them commissions 
or brokerage fees on their own purchases; 

Paid and granted commissions, brokerage, or other compensation or allowances 
or discounts in lieu thereof to such buyers on purchases made in their own 
names and for their own accounts for resale: 

Held, That such paying and granting by said individual, directly or indirectly, 
of commissions, brokerage, etc., to buyers who purchased his products in 
their own names and for their own accounts for resale, were in violation of 
subsection (c) of section 2 of the Clayton Act as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Padden & Moriarty, of Seattle, Wash., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsection (c) of section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U. S. ©. title 15, sec. 18), hereby issues its complaint 
stating its charges with respect thereto as follows: 

Paracrapi 1. Respondent Edward H. Hamlin, is an individual en- 

gaged in the business of distributing and selling canned salmon and 
other sea-food products under the name and style of E. H. Hamlin Co., 
a corporation organized by the respondent Edward H. Hamlin and 
existing under the laws of the State of Washington, with his principal 
office and place of business located in the Mutual Life Building, in 
Seattle, Wash. The respondent Edward H. Hamlin is the sole owner 
701631—48—vol. 42 25 
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of each share of capital stock in said corporation, with the exception of 
one qualifying share and he actively manages and exercises full and 
complete control of the business. 

Par. 2. The respondent in the course and conduct of his said busi- 
ness, since June 19, 1936, has sold and distributed a substantial portion 
of his canned salmon and other sea-food products in the name of E. H. 
Hamlin Co., for respondent’s own account for resale directly to buyers 
located in States other than the State in which the respondent is estab- 
lished, and as a result of said sales and the respondent’s instructions, 
such canned salmon and other sea-food products are shipped and trans- 
ported across State lines to such buyers who are located in various 
States of the United States, other than the State where the respondent 
is established, and the respondent has been and is now paying or grant- 
ing or has paid or granted, directly or indirectly, commissions, broker- 
age or other compensations or allowances or discounts in lieu thereof 
to such buyers of said canned salmon and other sea-food products. 

Par. 8. The respondent, since June 19, 1936, has distributed and sold 
and distributes and sells canned salmon and other sea-food products 
directly to certain buyers in interstate transactions as aforesaid and 
has paid to such buyers commissions or brokerage fees on purchases 
made by them in their respective names and for their respective ac- 
counts. The respondent’s method of distribution and sale, as herein- 
after illustrated, is representative of the sales methods of a number of 
west coast distributors. 

Such buyers customarily designate themselves as “brokers,” “mer- 
chandise brokers,” or as “primary distributors,” although they are 
known to the trade as “buying brokers” or “speculative brokers.” 
Such “buying brokers” or “speculative brokers” customarily operate 
by placing orders for merchandise with those sellers, and only with 
those sellers, who will grant and pay them commissions or brokerage 
fees on their own purchases. Some such buyers are large-scale buyers 
and sellers of merchandise distributed under their own private brands, 
which brands usually show the name and address of the buyer but not 
of the packer, and identify the merchandise as being the product of 
the particular buyer who owns the label. 

Some such buyers customarily purchase their private brand salmon 
and other sea-food products from respondent and many other sellers 
and allowances or discounts in lieu thereof, as set forth above, are in 
chase such commodities under the same private brands from several 
competing sellers, placing their orders where they are able to secure 
the most favorable prices and terms. 

Such buyers place their orders for merchandise with respondent 
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and other sellers, who, on receiving and accepting such orders, deliver 
the merchandise to a common carrier for delivery, but require that the 
buyer pay the purchase price as a condition precedent to the delivery 
of the merchandise. If such merchandise is lost or damaged in transit, 
such buyers file claims in their own names and collect damages from 
the carrier for their own account. 

On receipt of the merchandise, such buyers insure such merchandise 
and warehouse it in their own warehouses or in public warehouses, 
and thereafter generally utilize the warehouse receipts covering the 
merchandise, together with the insurance contract, as collateral or se- 
curity to obtain bank loans. 

Such buyers mask these operations under the fictionalized desig- 
nation of “brokers,” “merchandise brokers,” or “primary distributors,” 
for the sole purpose of coloring the name and method of their opera- 
tion in order to collect commissions or brokerage fees from respondent 
and from other sellers who will pay such buyers commissions or broker- 
age fees on their own purchases, notwithstanding the fact that it is 
well known to be the custom of such buyers to invoice and sell such 
merchandise in their own names, for their own accounts at their own 
prices, and on their own terms, and to assume full and complete credit 
risks. 

Par. 4. The acts and practices of the respondent in promoting sales 
of canned salmon and other sea-food products by paying to buyers, 
directly or indirectly, commissions, brokerage or other compensation 
and allowances or discounts in lieu thereof, as set forth above, are in 
violation of subsection (c) of section 2 of the Clayton Act, as amended. 


Report, FrnpinGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (Clayton Act), 
as amended by an act of Congress approved June 19, 1986 (Robinson- 
-Patman Act), and by virtue of the authority vested in the Federal 
Trade Commission by the aforesaid act, the Federal Trade Commis- 
sion on July 15, 1944, issued and subsequently served its complaint in 
this proceeding upon the respondent, Edward H. Hamlin, doing busi- 
ness as E. H. Hamlin Co., a corporation, charging him with the viola- 
tion of subsection (c) of section 2 of the Clayton Act as amended by 
the Robinson-Patman Act. After the issuance of said complaint, the 
respondent filed a supplemental answer thereto admitting all the 
material allegations of fact set forth in said complaint and waiving 
intervening proceedings and further hearings as to said facts. There- 
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after, this proceeding regularly came on for final hearing before the 
Commission upon said complaint and supplemental answer thereto, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Edward H. Hamlin, is an individual 
engaged in the business of distributing and selling canned salmon 
and other sea food products under the name and style of E. H. Ham- 
lin Co., a corporation organized, by the respondent, Edward H. Ham- 
_ hin, ‘uid existing under the laws of the State of Washington, with his 
pr el office and place of business located in the Mutual Life Build- 
ing, in Seattle, Wash. The respondent, Edward H. Hamlin, is the sole 
owner of each share of capital stock in said corporation, with the ex- 
ception of one qualifying share, and he actively manages and exercises 
full and complete control of the business. 

Par. 2. The respondent is now, and for several years prior hereto 
has been engaged in the sale and distribution of canned salmon and 
other sea-food products in the name of E. H. Hamlin Co. Respondent 
causes said canned salmon and other sea-food products, when sold by 
him, to be transported from his aforesaid place of business in the 
State of Washington to purchasers thereof located in various other 
States of the United States. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said canned 
salmon and other sea-food products in commerce among and between 
the various States of the United States. 

Par. 8. The respondent, since June 19, 1936, in connection with the 
sale of his canned salmon and other sea-food products in interstate 
commerce, has sold sea-food products to certain buyers who purchase 
respondent’s food products in their own names and for their own 
accounts for resale. During the time mentioned herein, respondent 
has paid or granted to such buyers, directly or indirectly, commis- 
sions, brokerage, or other compensation, or allowances or discounts 
in leu thereof, on purchases made in their own names and for their 
own accounts for resale. 

Such buyers customary designate themselves as “brokers,” “mer- 
chandise brokers,” or as “primary distributors,” although hey are 
known to the fale as nee brokers” or caseanRhes brokers.” 
Such “buying brokers” or “speculative brokers” customarily operate 
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by placing orders for merchandise with those sellers, and only with 
those sellers, who will grant and pay them commissions or brokerage 
fees on their own purchases. Some such buyers are large-scale buyers 
and sellers of merchandise distributed under their own private brands, 
which brands usually show the name and address of the buyer but not 
of the packer, and identify the merchandise as being the product of 
the particular buyer who owns the label. 

Some such buyers customarily purchase their private brand salmon 
and other sea-food products from respondent and many other sellers, 
and often during a given season, after shopping the market, will. 
purchase such commodities under the same private brands from sev- 
eral competing sellers, placing their orders where they are able to 
secure the most favorable prices and terms. 

Such buyers place their orders for merchandise with respondent 
and other sellers, who, on receiving and accepting such orders, deliver 
the merchandise to a common carrier for delivery, but require that 
the buyer pay the purchase price as a condition precedent to the 
delivery of the merchandise. If such merchandise is lost or damaged 
in transit, such buyers file claims in their own names and collect dam- 
ages from the carrier for their own accounts. 

On receipt of the merchandise, such buyers insure such merchandise 
and warehouse it in their own warehouses or in public warehouses, 
and thereafter generally utilize the warehouse receipts covering the 
merchandise, together with the insurance contract, as collateral or 
security to obtain bank loans. 

Such buyers mask these operations under the fictionalized designa- 
tion of “brokers,” “merchandise brokers,” or “primary distributors,” 
for the sole purpose of coloring the name and method of their opera- 
tion in order to collect commissions or brokerage fees from respondent 
and from other sellers who will pay such buyers commissions or 
brokerage fees on their own purchases, notwithstanding the fact that 
it is well known to be the custom of such buyers to invoice and sell 
such merchandise in their own names, for their own accounts, at their 
own prices, and on their own terms, and to assume full and complete 
credit risks. 

CONCLUSION 


The paying and granting by the respondent, directly or indirectly, 
of commissions, brokerage, or other compensation, and allowances or 
discounts in lieu thereof, to buyers of his canned salmon and other 
sea-food products who purchase such food products in their own names 
and for their own accounts for resale as hereinabove found, are in 
violation of subsection (c) of section 2 of the Clayton Act as amended. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and supplemental 
answer of the respondent, which supplemental answer admits all the 
material allegations of fact set forth in said complaint and waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of sub- 
section (c) of section 2 of the act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 
(Robinson-Patman Act) : 

[t is ordered, That the respondent, Edward H. Hamlin, an indi- 
vidual trading as E. H. Hamlin Co., a corporation, and his agents, 
representatives, and employees, directly or through any corporate or 
other device in connection with the sale and distribution of canned 
salmon and other sea-food products in commerce as “commerce” is 
defined in the aforesaid Clayton Act, do forthwith cease and desist 
from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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PERMA-RID, INC. 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5244. Complaint, Nov. 2, 1944—Decision, May 16, 1946 


Where a corporation engaged in the interstate sale and distribution of a cosmetic 
preparation which it designated “Perma-Rid”’— 

(a) Falsely represented, through advertisements in newspapers and other ad- 
vertising literature, that its said preparation permanently removed super- 
fluous hair from the body, destroyed such hair thereby terminating its re- 
growth, and rejuvenated and beautified the skin, aided in the removal of 
blackheads, and reduced enlarged pores; when in fact its only action was 
that of a bleach and astringent; and 

(b) Falsely represented, through use of term ‘“Perma-Rid” in its corporate name 
and a trade name for its said preparation, that the preparation would rid 
one of superfluous hair and that its effects were permanent ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and of 
thereby inducing its purchase of substantial quantities of the preparation : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. James I. Rooney and Mr. Charles 8. Cox for the Commission. 
Matot & Seelig, of Los Angeles, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Perma-Rid, Inc., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent, Perma-Rid, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Wisconsin, with its office and principal place of business located at 
9947 North Forty-fifth Street, Milwaukee, Wis. The respondent is 
now, and for more than 2 years last past has been, engaged in the 
offering for sale, sale, and distribution of a certain cosmetic prepa- 
ration designated as “Perma-Rid.” 
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Par. 2. Respondent causes said preparation, when sold, to be trans- 
ported from its place of business in the State of Wisconsin, to pur- 
chasers located in various States of the United States and the Dis. 
trict of Columbia. Respondent maintains, and at all times mentioned 
herein had maintained, a course of trade in its said preparation, in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing said preparation, by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission A.ct; and the respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of false advertising concerning said preparation by various means, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of said preparation in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. 

Among, and typical of the false, misleading, and deceptive state- 
ments and representations contained in said advertisements dissemi- 
nated. and caused to be disseminated as above set forth, by the United 
States mails, by advertisements inserted in newspapers, and other ad- 
vertising literature, are the following: 

BANISH UGLY HAIR FOREVER, by using PERMA-RID. Lifetime Results 
* * =  PERMA-RID is Simple, Safe, Painless and Permanent. Start now with 
these treatments, and have a hair-free face, arms, and legs for the summer. 

DESTROY Superfiuous Hair, Scientifically, Harmlessly, so that it absolutely 
disappears. PHRMA-RID has an 8-year record of satisfactory service. 

After years of experimentation and research, a chemical formula has been 
discovered which can and does destroy the growth of unwanted hair. 

REMOVE Ugly Unwanted Hair from face, arms, and legs. You definitely 
can * * * Safely, Painlessly, and Permanently, by PERMA-RID. 

PERMA-RID is a HAIR DESTROYER—not a hair remover. Hair will dimin- 
ish after each treatment * * *, PHRMA-RID aids greatly in beautifying and 
rejuvenating the skin. PERMA-RID also aids in the removal of blackheads, 
and reduces enlarged pores. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others similar thereto but not specifically set out herein, 
respondent represents and has represented that its preparation Perma- 
Rid permanently removes superfluous hair from the body; that appli- 
catton of said preparation destroys such hair, thereby terminating its 
regrowth, and that the use of said preparation rejuvenates and beau- 
tifies the skin, aids in the removal of blackheads, and reduces enlarged 
pores. 
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Par. 5. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, respondent’s said prepa- 
ration will not remove hair, either permanently or temporarily, its 
only action being that of a bleach and astringent. It will not destroy 
hair in any sense and will not prevent or terminate the regrowth of 
hair. It will not rejuvenate or beautify the skin, nor will its use be 
effective in removing blackheads or reducing enlarged pores. 

Par. 6. The use by the respondent of the corporate name Perma- 
Rid, Inc., in connection with said preparation and the trade name 
Perma-Rid for said preparation is false, misleading, and deceptive in 
that said corporate name and said trade name serve as representations 
that said preparation will rid one of superfluous hair and that its 
effects are permanent, which is not in accordance with the facts. 

Par. 7. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements and representations has had, and now 
has, the tendency and capacity to, and does mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true, and 
to induce a substantial portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase said preparation. 

Par. 8. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frxprnes As To THE Facrs, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 2, 1944, issued and 
thereafter served its complaint in this proceeding upon the respondent, 
Perma-Rid, Inc., a corporation, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondent’s answer, the Commission, by order entered herein, 
granted respondent’s motion for permission to withdraw said answer 
- and to substitute therefor an answer admitting all of the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearings as to the facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on the complaint and substitute answer, and the Commission, 
having duly considered the matter and being now fully advised in the 
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premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Perma-Rid, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Wisconsin, with its office and principal place of business located at 
2947 North Forty-fifth Street, Milwaukee, Wis. Respondent is now, 
and for more than 2 years last past has been, engaged in the offering 
for sale, sale, and distribution of a certain cosmetic preparation desig- 
nated “Perma-Rid.” 

Par. 2. Respondent causes said preparation, when sold, to be trans- 
ported from its place of business in the State of Wisconsin to pur- 
chasers located in various other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in its said prepara- 
tion in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, respondent has 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning said: 
preparation by the United States mails and by various other means 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act; and respondent has also disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination, of, false 
advertisements concerning said preparation by various means for 
the purpose of inducing and which are likely to induce, directly) or 
indirectly, the purchase of said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements disseminated and caused to be disseminated, as 
above set forth, by the United States mails, by advertisements in- 
serted in newspapers, and other advertising literature, are the fol- 
lowing: 


BANISH UGLY HAIR FOREVER, by using PERMA-RID. Lifetime Re 
sults * * * PRHRMA-RID is Simple, Safe, Painless, and Permanent. Start 
now with these treatments, and have a hair-free face, arms, and legs for the 
summer. 

DESTROY Superfiuous Hair, Scientifically, Harmlessly, so that it absolutely 
disappears. PERMA-RID has an 8-year record of satisfactory service. 

After years of experimentation and research, a chemical formula has been 
discovered which can and does destroy the growth of unwanted hair. 
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REMOVE Ugly Unwanted Hair from face, arms, and legs. You definitely 
can * * * Safely, Painlessly, and Permanently, by PERMA-RID. 

PERMA-RID is a HAIR DESTROYHR—not a hair remover. Hair will 
diminish after each treatment * * *. PERMA-RID aids greatly in beauti- 
fying and rejuvenating the skin. PERMA-RID also aids in the removal of 
blackheads, and reduces enlarged pores. 

Par. 4. Through the use of the foregoing statements and represen- 
tations and others similar thereto, respondent represents and has 
represented that its preparation Perma-Rid permanently removes 
superfluous hair from the body; that application of said preparation 
destroys such hair, thereby terminating its regrowth, and that the use 
of said preparation rejuvenates and beautifies the skin, aids in the 
removal of blackheads, and reduces enlarged pores. 

Par. 5. These statements and representations are false, misleading, 
and deceptive. In truth and in fact, respondent’s preparation will 
not remove hair either permanently or temporarily, its only action 
being that of a bleach and astringent. It will not destroy hair in any 
sense and will not prevent or terminate the regrowth of hair. It will 
not rejuvenate or beautify the skin, nor will its use be effective in re- 
moving blackheads or reducing enlarged pores. 

Par. 6. The term “Perma-Rid” used by respondent as the trade 
name for its preparation, and in respondent’s corporate name in con- 
nection with the preparation, is false, misleading, and deceptive in 
that it represents that the preparation will rid one of superfluous hair 
and that its effects are permanent. 

Par. 7. The use by respondent of the foregoing false, misleading, 
and deceptive statements and representations has had, and now has, 
the tendency and capacity to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true. In 
consequence, such portion of the public has been induced to purchase, 
and has purchased, substantial quantities of said preparation. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
_ deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all of the material 
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allegations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to the facts, and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

lt is ordered, That the respondent, Perma-Rid, Inc., a corporation, 
and its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of respondent’s cosmetic preparation 
heretofore designated as “Perma-Rid,” or any other preparation of 
substantially similar composition or possessing substantially similar 
properties, do forthwith cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication : 

(2) That said preparation destroys superfluous hair or prevents or 
terminates the regrowth of such hair, or that said preparation removes 
superfluous hair either temporarily or permanently. . 

(6) ‘That said preparation will rejuvenate or beautify the skin, or 
that it is effective in removing blackheads or reducing enlarged pores. 

2. Disseminating or causing to be disseminated by any means any 
advertisement for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

It ts further ordered, That said respondent, and its officers, repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, 
and distribution of said preparation, or any other preparation 
of substantially similar composition or possessing substantially simi- 
lar properties, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from using the 
term “Perma-Rid,” or any term of similar import, as a part of re- 
spondent’s corporate name or as the trade name for said preparation. 

lt is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 


report in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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THE PIONEER MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914, AND OF AN 
ACT OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5344. Complaint, June 28, 1945—Decision, May 16, 1946 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution, among other things, of floor mops— 

(a) Falsely represented through use of trade name “Woolvet” in catalogs and_ 
on container labels and tags, and through such statements as “Chemically 
Treated,” “Wool-Rayon Cotton,” and “Texture Yarn” and “The Yarn in this 
Mop is manufactured from WOOL-RAYON SILK AND COTTON,” that its 
mops were composed of wool or of a combination of wool and other fibers ; 

When in fact they were not made entirely of wool, some contained no wool, 
and some were entirely cotton; 

With tendency and capacity to mislead prospective purchasers into the erroneous 
belief that such representations were true, and thereby to induce them to 
purchase substantial quantities of said mops; and 

Where said corporation, in connection with the introduction or manufacture for 
introduction into commerce, or sale, transportation, or distribution in com- 
merce of certain of said mops, which were composed in part of wool, re- 
processed wool or reused wool— 

(b) Misbranded them in violation of the Wool Products Labeling Act and Rules 
and Regulations promulgated thereunder, in that they did not have on or 
affixed thereto the required stamp, tag, label, or other means of identifica- 
tion showing the percentage of the total fiber weight of wool, reprocessed 
wool, reused wool, nonwool fiber and aggregate thereof, including filler or 
adulterating matter, and proper identification of the manufacturer or seller: 


‘Held, That acts, practices, and methods last referred to constituted violation of 


said Wool Products Act and Rules, ete., and that all acts, practices, and 
methods aforesaid were to the prejudice and injury of the public and con- 
stituted unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 
Mr. J. W. Brookfield, Jr., and Mr. G. M. Martin for the Commission. 
Burgess, Fulton & Fullmer, of Cleveland, Ohio, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that the Pioneer Manufacturing Co., a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 


356 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 42 F.T.C. 


in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent, the Pioneer Manufacturing Co., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio, and has its principal office 
and place of business at 3053 East Eighty-seventh Street, Cleveland, 
Ohio. The respondent is now, and for more than 1 year last past, 
has been engaged in the manufacture and sale of household cleaning 
accessories, among which are floor mops. 

Respondent causes, and for more than one year last past has caused, 
certain of said mops when sold by it to be transported from its place 
of business in the State of Ohio to various purchasers thereof at their 
respective points of location in various States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a substantial course of trade 
in said mops in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business and for the pur- 


pose of inducing the purchase of its said floor mops, the respondent — 


adopted and has used and now uses the term “Woolvet” as a trade 
name to designate and describe the said mops. This term appears 
in prominent type in the catalogs distributed among customers and 
prospective customers located in the various States of the United 
States and in the District of Columbia, on labels attached to the 
containers in which the mops are displayed for sale and are sold to 
the public and on certain of the tags attached to the said mops. 

Respondent also makes and has made various statements and repre- 
sentations purportedly descriptive of the nature of the constituent 
fibers of its said mops. Such statements and representations appear 
in the catalog distributed as aforesaid and on the tags which were 
and are attached to the mops. 

Among and typical of the aforesaid statements and representations 
are the following: 

Chemically Treated 


Wool-Rayon Cotton 
Texture Yarn. 


Ideal Mop for Waxed 
or Polished Floors 
The Yarn in this Mop is manufactured 
from WOOL-RAYON SILK AND COTTON 
Through the use of the aforesaid trade name “Woolvet” and the 
statements and representations disseminated as aforesaid, the re- 
spondent represents and has represented that the said mops are com- 


THE PIONEER MANUFACTURING CO. By 
355 Complaint 


posed of wool or are composed of a combination of wool, rayon, silk, 
and cotton, or a combination of wool, rayon, and cotton. 

The aforesaid statements and representations are false, misleading, 
and deceptive. In truth and in fact said mops are not made of wool, 
and many of said mops are not composed of a combination of wool, 
rayon, silk, and cotton but are made entirely of cotton. 

Par. 3. The use by the respondent of the designations and repre- 
sentations as set forth herein in connection with the offering for sale, 
sale, and distribution of its said mops has had and now has the tend- 
ency and capacity to confuse and mislead purchasers and prospective 
purchsers thereof into the erroneous and mistaken belief that such 
representations and designations are true and correct and to induce 
.them to purchase substantial quantities of said mops on account 
thereof. Furthermore, the aforesaid acts and practices of respondent 
have the effect of placing in the hands of retail dealers who purchase 
said mops and resell the same to the purchasing public means and 
instrumentalities whereby they may mislead and deceive the purchas- 
ing public in the particulars aforesaid. 

Par. 4. Respondent is also engaged in the introduction and manu- 
facture for introduction into commerce and in the sale, transporta- 
tion, and distribution of wool products, as such products are defined 
in the Wool Products Labeling Act of 1939, in commerce, as “com- 
merce” is defined in said act and in the Federal Trade Commission 
Act. Many of respondent’s said products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said act and the rules and 
regulations promulgated thereunder. Since July 15, 1941, respondent 
has violated the provisions of said act and said rules and regulations 
in the introduction and manufacture for introduction into commerce, 
and in the sale, transportation, and distribution of said wool products 
in commerce by causing said wool products to be misbranded within 
the intent and meaning of said act and the rules and regulations. 

Par. 5. Among the wool products introduced and manufactured for 
introduction into commerce and sold, transported, and distributed in 
commerce as aforesaid, were the “Woolvet” mops. Exemplifying re- 
spondent’s practice of violating said act and the rules and regulations 
promulgated thereunder is his misbranding of the aforesaid mops in 
violation of the provisions of said act and the said rules and regula- 
tions by failing to affix to said mops a stamp, tag, label, or other 
means of identification, or a substitute in lieu thereof, as provided by 
said act, showing (a) the percentage of the total fiber weight of the 
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wool product, exclusive of ornamentation not exceeding 5 per centum 
of said total fiber weight, of (1) wool, (2) reprocessed wool, (3) re- 
used wool, (4) each fiber other than wool where said per centum by 
weight of such fiber was 5 per centum or more, and (5) the aggregate 
of all other fibers; (>) the maximum percentage of the total weight of 
the wool product of nonfibrous loading, filling, or adulterating mat- 
ter; (c) the percentages in words and figures plainly legible by weight 
of the wool contents of such wool product where said wool product 
contains a fiber other than wool; (d) the name of the manufacturer 
of the wool product, or the manufacturer’s registered identification 
number and the name of a seller or reseller of the product as provided 
for in the rules and regulations promulgated under such act, or the 
name of one or more persons subject to section 3 of the said act with 
respect to such wool product. 

Par. 6. The acts, practices, and methods of respondent, as alleged 
in paragraphs 4 and 5 hereof, constitute misbranding of wool products 
and are in violation of the Wool Products Labeling Act of 1939, and 
the rules and regulations promulgated thereunder, and all of the afore- 
said acts, practices, and methods as alleged herein are to the prejudice 
and injury of the public and constitute unfair or deceptive acts or 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Rerorr, Finpincs as ro THE Facrs, and Orper 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission, on June 28, 1945, issued and thereafter served its com- 
plaint in this proceeding upon respondent the Pioneer Manufacturing 
Co., a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
acts and of the rules and regulations promulgated under the said 


Wool Products Labeling Act of 1939. After the filing of respond-— 


ent’s answer in this proceeding, a stipulation as to the facts was entered 
into between Richard P. Whiteley, assistant chief counsel of the 
Federal Trade Commission, and counsel for the respondent whereby 
it was agreed that, subject to the approval of the Commission, said 
statement of facts may be taken as the facts in this proceeding and 
in lieu of testimony in support of the charges stated in the complaint, 
or in opposition thereto, and that the said Commission may proceed 
upon said statement of facts to make its report, stating its findings as 
to the facts and its conclusion based thereon and enter its order dispos- 
ing of the proceeding without the presentation of argument or the 
filing of briefs. Respondent expressly waived the filing of a report 
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upon the evidence by the trial examiner. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
complaint, answer, and stipulation, said stipulation having been ap- 
proved, accepted, and filed; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the public interest and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarPy 1. Respondent the Pioneer Manufacturing Co. is a 
corporation organized, existing, and doing business under and by 
‘virtue of the laws of the State of Ohio, with its principal office and 
place of business located at 3053 East Eight-seventh Street, Cleveland, 
Ohio. The respondent is now, and for more than 1 year last past 
has been, engaged in the manufacture and sale of household cleaning 
accessories, among which are floor mops, and it causes, and has caused, 
certain of said mops, when sold to be transported from its place of 
business in the State of Ohio to purchasers thereof at their respective 
points of location in various States of the United States and in the 
District of Columbia. Respondent thus maintains, and at all times 
mentioned herein has maintained, a substantial course of trade in said 
mops In commerce among and between the various States of the United 
States and in the District-of Columbia. 

Par. 2. In the course and conduct of said business the respondent 
adopted, and has used and now uses, the term “Woolvet” as a trade 
name to designate and describe such mops. This term appears in the 
catalogs distributed among customers and prospective customers lo- 
cated in the various States of the United States and in the District 
of Columbia, on labels attached to the containers in which the mops 
are displayed for sale and are sold to the public, and on certain of the 
tags attached to the said mops. Respondent also makes, and has made, 
various statements and representations purportedly descriptive of the 
nature of the constituent fibers of its said mops. Such statements and 
representations appear in its aforesaid catalog. Among and typical 
of the statements and representations made are the following: 

Chemically Treated 
Wool-Rayon Cotton 


Texture Yarn 
%- Aer ok 


Ideal Mop for Waxed 
or Polished Floors 
The Yarn in this Mop is manufactured 
from WOOL-RAYON SILK AND COTTON 
701631—48—-vol. 42 26 
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Par. 3. By means of the trade name “Woolvet” as a designation for 
its said mops, and by means of the aforesaid statements and represen- 
tations concerning its said mops, respondent represents, and has 
represented, that its mops are composed of wool or of a combination of 
wool, rayon, silk, and cotton, or of a combination of wool, rayon, and 
cotton. In truth and in fact, however, said mops are not made entirely 
of wool, and some contain no wool. Some of said mops are not com- 
posed of a combination of wool, rayon, silk, and cotton but are made 
entirely of cotton. 

Par. 4. The use by respondent of the designations and representa- 


tions-as hereinabove set forth in connection with the offering for sale, | 


sale, and distribution of said mops has had, and now has, the tendency 
and capacity to confuse and mislead purchasers and prospective pur- 
chasers thereof into the erroneous and mistaken belief that such 
representations and designations are true and correct, and to induce 
them as a result thereof to purchase substantial quantities of said 
mops. 

Par. 5. The “Woolvet” mops manufactured and sold by respondent 
are represented in the aforesaid manner as wool or as containing wool, 
and some of said mops are in fact composed in part of wool, reprocessed 
wool, or reused wool, as those terms are defined in the Wool Products 
Labeling Act of 1939, and such products are subject to the provisions 
of said act and the rules and regulations promulgated thereunder. 
Since July 15, 1941, respondent has violated the provisions of said act 
and said rules and regulations through the introduction and manufac- 
ture for introduction into commerce, and in the sale, transportation, 
and distribution of its misbranded mops in commerce, as “commerce” 
is defined in the Wool Products Labeling Act of 1939 and in the Federal 
Trade Commission Act. Exemplifying respondent’s misbranding 
practice is its failure to affix to said mops a stamp, tag, label, or other 
means of identification, or a substitute in lieu thereof, as provided by 
said act, showing (a) the percentage of the total fiber weight of the 
‘wool product, exclusive of ornamentation not exceeding 5 percentum 
of said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentum by weight 
of such fiber is five percentum or more, and (5) the aggregate of all 
other fibers; (6) the maximum percentage of the total weight of the 
wool product of nonfibrous loading, filling, or adulterating matter; 
(¢) the percentages in words and figures plainly legible by weight of 
the wool contents of such wool product where said wool product con- 
‘tains a fiber other than wool; (d) the name of the manufacturer of the 
wool product, or the manufacturer’s registered identification number 
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and the name of a seller or reseller of the product as provided for in 
the rules and regulations promulgated under such act, or the name of 
one or more persons subject to section 3 of the said act with respect to 
such wool product. 

CONCLUSION 


The acts, practices, and methods of respondent, as found in para- 
graph 5 hereof, constitute misbranding of wool products in violation 
of the Wool Products Labeling Act of 1939 and the rules and regula- 
tions promulgated thereunder, and all of the aforesaid acts, practices, 
and methods are to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and Richard P. Whiteley, assistant chief counsel 
for the Commission, which provides, among other things, that with- 
out further evidence or other intervening procedure the Commission 
may issue and serve upon the respondent herein findings as to the 
facts and conclusion based thereon and an order disposing of the pro- 
ceeding, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act and of the Wool Products Labeling 
Act of 1939: . 

I. lt is ordered, That the respondent, the Pioneer Manufacturing 
Co., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of floor mops in commerce 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from : 

(a) Using the word “Woolvet,” or any other word or words of 
similar import or meaning, to designate, describe, or refer to mops 
which are not made or composed of wool. 

(6) Representing that its mops are composed of or contain wool, 
rayon, silk, cotton, or any other fibers or combinations thereof which 
such mops do not in fact contain. 

Il. Lt is further ordered, That the respondent, the Pioneer Manu- 
facturing Co., a corporation, its officers, representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
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nection with the introduction or manufacture for introduction into 
commerce, or the sale, transportation, or distribution of such prod- 
ucts in commerce, as “commerce” is defined in the aforesaid acts, do 
forthwith cease and desist from misbranding mops or other “wool 
products” as defined in and subject to the Wool Products Labeling 
Act of 1939 which contain, purport to contain, or in any way are 
represented as containing “wool,” “reprocessed wool,” or “reused 
wool,” as those terms are defined.in said Act, by failing to securely 
affix to or place on such products a stamp, tag, label, or other means 
of identification showing in a clear and conspicuous manner: 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (8) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(ce) The name of the manufacturer of such wool product; or the 
manufacturer’s registered identification number and the name of a 
seller of such wool product; or the name of one or more persons 
introducing such wool product into commerce, or engaged in the sale, 
transportation, or distribution thereof in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939: And 
provided further, That nothing contained in this order shall be con- 
strued as limiting any applicable provisions of said act or the rules 
and regulations promulgated thereunder. 

It is further ordered, That respondent shall, within 60 ate after 
service of this order, at with the Commission a report in writing set- 
ting forth in detail the manner and form in which it has complied 
with this order. 
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ELIZABETH SCHERER AND SHERRY MOORE SCHERER, 
TRADING AS SHERRY-MOORE GIFTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5400. Complaint, Nov. 5, 1945—Decision, May 20, 1946 


Where two individuals engaged in the competitive interstate sale and distribution 
of luggage, vanity chests, toiletries, novelties, and other articles of mer- 
chandise— 

{a) Furnished various plans of merchandising which involved the operation of 
games of chance, gift enterprises, or lottery schemes in the sale and distribu- 
tion of said merchandise to the consuming public, and the distribution to 
operators and to members of the public of push cards, order blanks, and cir- 
culars describing and depicting the merchandise and explaining their plan 
of selling the same and of allotting it as premiums or prizes to the operators 
of the push cards and the public, under which plan, as typical, a customer 
who selected by chance from the 76 feminine names displayed on the push 
card, the name corresponding to that concealed under the card’s master seal, 
received for the amount paid by him—determined by the chance number 
punched—at his option, a utility case or a musical vanity chest ; and thereby— 

Supplied to and placed in the hands of the operators—who made uSe of such 
push cards in accordance with the aforesaid plan, involving a game of chance 
or sale of a chance to procure an article at much less than its normal retail 
price—the means of conducting lotteries, contrary to an established public 
policy of the United States Government, and in competition with many who 
are unwilling to use a method contrary to public policy and refrain there- 
from ; 

With the result that many purchasers were attracted by said sales plan and were 
thereby induced to buy and sell said individuals’ merchandise in preference 
to that of said competitors, and with tendency and capacity thereby to unfair- 
ly divert substantial trade in commerce to them from such competitors ; and 

(b) Faisely represented through statements in their advertising literature “a gift 
to remember you by,” ‘“‘this item is definitely our proudest gift offer” and ‘“‘ad- 
ditional surprise gift,” that the articles of merchandise sold and distributed 
by them were free or a gift, when in fact they gave no merchandise away and 
the so-called gifts were compensation for selling their merchandise; and 

(c) Falsely represented that the retail price of their musical chest was $15, 
through statements “List price $15” in their circulars; when in fact such so- 
called list price was fictitious ; ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and with 
capacity and tenedency thereby to induce its purchase of said merchandise: 

Held, That such acts and practices, under the circumstances set forth were all to 
the prejudice and injury of the public and their competitors and constituted 
unfair methods of competition in commerce and unfair acts and practices 
therein. 


Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Louis Lindauer, of Brooklyn, N. Y., for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Elizabeth Scherer 
and Sherry Moore Scherer, individuals trading as Sherry-Moore Gifts, 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondents Elizabeth Scherer and Sherry Moore 
Scherer are individuals trading under the name of Sherry-Moore Gifts,. 
with their office and principal place of business located at Suite 702, 
100 West Forty-second Street, New York, N. Y. Respondents are 
now, and for more than 6 months last past have been, engaged in the 
sale and distribution of luggage, vanity chests, toiletries, novelties,, 
and other articles of merchandise, and have caused said merchandise 
when sold to be transported from their place of business in New York,. 
N. Y., to purchasers thereof at their respective points of location in 
the various States of the United States other than New York, and in 
the District of Columbia. There is now and has been for more than 
6 months last past a course of trade by respondents in such merchan- 
dise in commerce between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of their business respondents are and have 
been in substantial competition with other individuals, and with part- 
nerships and corporations engaged in the sale and distribution of like 
or similar articles of merchandise, in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents, in soliciting the sale of, and in 
selling and distributing their merchandise, furnish and have furnished, 
various plans of merchandising which involve the operation of games 
of chance, gift enterprises, or lottery schemes when said merchandise 
is sold and distributed to the consuming public. The method or sales 
plan adopted and used by respondents is substantially as follows: 

Respondents distribute and have distributed to operators and to 
members of the public, certain literature and instructions, including 
among other things, push cards, order blanks, circulars, including 
thereon illustrations and descriptions of their said merchandise, and 
a circular explaining respondents’ plan of selling their merchandise 
and of allotting it as premiums or prizes to the operators of said push 
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cards and to the purchasing and consuming public. One of respond- 
ents’ said push cards bears 76 feminine names with ruled columns 
on back of said card for writing in the name of the purchaser oppo- 
site the name selected. Said push card has 76 small partially perfo- 
rated disks on the face of which is printed the word “Push.” Each 
of said disks is set under the aforesaid feminine names. Concealed 
within each disk is a number which is disclosed only when the disk 
is pushed or separated from the card. The push card also has a large 
master seal and concealed under the master seal is one of the feminine 
names appearing on the face of said card. The person selecting the 
feminine name corresponding to the number under the master seal 
receives his choice of a utility case or a musical vanity chest. The 
push card bears a legend as follow: 

Name Under Seal Receives Choice of Offer No. 1—AN ATTRACTIVE UTILITY 

CASE 6’’ Wide, 11’’ Long, 734’’ High—The Newest Thing in Luggage, or Offer 
No. 2—MUSICAL VANITY CHEST Fitted With Toiletries 1¢ to 35¢—No Higher— 
Nos. 1 to 35, Pay What You Draw—Nos. over 35 Pay Only 35¢. 
Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Said prizes of utility cases or vanity chests are alloted to the customers 
or purchasers of pushes from the cards in accordance with the above 
legend or instructions. The amount of money paid by the purchaser 
amd the fact as to whether the purchaser receives one of the chests or 
cases or nothing for the amount of money paid are thus determined 
wholly by lot or chance. 

Respondents furnish, and have furnished, various other push car fe 
accompanied by order bias instructions, “Ge other printed matter 
for use in the sale and distribution of their merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. The sales 
plan or method involved in the sale of all said merchandise by means 
of said other push cards is the same as that hereinabove described, 
varying only in detail. 

Par. 3. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondents’ merchandise in accordance with the afore- 
said sales plan. Respondents thus supply to, and place in the hands 
of, others the means of conducting lotteries in the sale of their mer- 
chandise in accordance with the sales plan hereinabove set forth. The 
use by respondents of said sales plan or method in the sale of their 
merchandise and the sale of said merchandise by and through the use 
thereof and by the aid of said sales plan or method is a practice of a 
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sort which is contrary to an established public palep of the Govern- 
ment of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure one of the said articles of merchandise at a price 
much less than the normal retail price thereof. Many persons, firms, 
and corporations who sell or distribute merchandise in competition 
with the respondents, as above alleged, are unwilling to adopt and 
use said method or any method involving a game of chance or the 
sale of a chance to win something by chance, or any other method 
that is contrary to public policy, and such competitors refrain there- 
from. Many persons are attracted by said sales plan or method 
employed by respondents in the sale and distribution of their mer- 
chandise and the element of chance involved therein, and thereby 
are induced to buy and sell respondents’ merchandise in preference 
to merchandise offered for sale and sold by competitors of respondents 
who do not use the same or an equivalent method. The use of said 
method by respondents, because of said game of chance, has a tend- 
ency and capacity to unfairly divert substantial trade in commerce 
between and among the various States of the United States and in the 
District of Columbia to respondents from their said competitors 
who do not use the same or an equivalent method. 

Par. 5. In literature distributed to the purchasing public by means 
of United States mails, respondent has published the following rep- 
resentations: 

A gift to remember you by. 

This item is definitely our proudest gift offer. 

Additional surprise gift. 
thereby representing that the articles of merchandise sold and dis- 
tributed by respondents are free or a gift.. In truth and in fact re- 
spondents give no merchandise away and the so-called gifts are 
given only as compensation for selling respondents’ merchandise. 

Respondents, in the circulars advertising their musical chests, have 
caused to be printed the following statements: “List price, $16,” there- 
by representating that the retail price of their musical chest is $15. 
In truth and in fact, these articles do not have a retail value of $15, 
and the so-called list price of $15 is fictitious. 

Par. 6. The use by the respondents of the foregoing false, mis- 
leading, and deceptive statements has a tendency and capacity to, 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements 
and representations are true and that said articles of merchandise 
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are given without cost or free, and to induce a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase said merchandise. 

Par. 7. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 5, 1945, issued and there- 
after served its complant im this proceeding upon the respondents, 
Elizabeth Scherer and Sherry Moore Scherer, individuals trading as 
Sherry-Moore Gifts, charging them with the use of unfair methods 
of competition and unfair acts and practices In commerce in viola- 
tion of the provisions of said act. On February 21, 1946, the re- 
spondents filed their answer in which they admitted all of the ma- 
terial allegations of fact set forth in said complaint and waived all 
intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the ‘answer thereto, and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrari 1. Respondents Elizabeth Scherer and Sherry Moore 
Scherer are individuals trading under the name of Sherry-Moore 
Gifts, with their office and principal place of business located at Suite 
702, 100 West Forty-second Street, New York, N. Y. Respondents 
are now, and for more than 6 months last past have been, engaged 
in the sale and distribution of luggage, vanity chests, toiletries, novel- 
ties, and other articles of merchandise, and have caused said merchan- 


‘dise when sold to be transported from their place of business in New 


York, N. Y., to purchasers thereof at their respective points of loca- 
tion in the various States of the United States other than New York, 
and in the District of Columbia. There is now and has been for more 
than 6 months last past a course of trade by respondents in such mer- 


368 FEDERAL TRADE COMMISSION DECISIONS 
Findings 42 F.T. 0, 


chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of their business respondents are and 
have been in substantial competition with other individuals, and with 
partnerships and corporations engaged in the sale and distribution 
of like or similar articles of merchandise, in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof, respondents, in soliciting the sale of, and in 
selling and distributing their merchandise, furnish and have fur- 
nished, various plans of merchandising which involve the operation 
of games of chance, gift enterprises, or lottery schemes when said 
merchandise is sold and distributed to the consuming public. The 
method or sales plan adopted and used by respondents is substantially 
as follows: 

Respondents distribute and have distributed to operators and to 
members of the public, certain literature and instructions, including 
among other things, push cards, order blanks, circulars, including 
thereon illustrations and descriptions of their said merchandise, and 
a circular explaining respondents’ plan of selling their merchandise 
and of allotting it as premiums or prizes to the operators of said 
push cards and to the purchasing and consuming public. One of 
respondents’ said push cards bears 76 feminine names with ruled 
columns on back of said card for writing in the name of the pur- 
chaser opposite the name selected. Said push card has 76 small 
partially perforated disks on the face of which is printed the word 
“Push.” Each of said disks is set under the aforesaid feminine 
names. Concealed within each disk is a number which is disclosed 
only when the disk is pushed or separated from the card. The push 
card also has a large master seal and concealed under the master seal 
is one of the feminine names appearing on the face of said card. 
The person selecting the feminine name corresponding to the num- 
ber under the master seal receives his choice of a utility case or a 
musical vanity chest. The push card bears a legend as follows: 


Name Under Seal Receives Choice of Offer No. 1 AN ATTRACTIVE 
UTILITY CASE 6’ Wide, 11’’ Long, 734’’ High—The Newest Thing in Lug- 
gage, or Offer No. 2—MUSICAL VANITY CHEST fitted With Toiletries 1¢ 
to 35¢—No Higher—Nos. 1 to 35, Pay What You Draw—Nos. over 35 Pay 
Only 35¢. 


Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
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Said prizes of utility cases or vanity chests are allotted to the cus- 
tomers or purchasers of pushes from the cards in accordance with 
the above legend or instructions. The amount of money paid by 
the purchaser and the fact as to whether the purchaser receives one 
of the chests or cases or nothing for the amount of money paid are 
thus determined wholly by lot or chance. 

Respondents furnish, and have furnished, various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of their merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. The sales 
plan or method involved in the sale of all said merchandise by means 
of said other push cards is the same as that hereinabove described, 
varying only in detail. 

Par. 3. The persons to whom respondents furnish, and have fur- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondents’ merchandise in accordance with the afore- 
said sales plan. Respondents thus supply to, and place in the hands 
of, others the means of conducting lotteries in the sale of their mer- 
chandise in accordance with the sales plan hereinabove set forth. 
The use by respondents of said sales plan or method in the sale of 
their merchandise and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plan or method is a prac- 
tice of a sort which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found, involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations who sell or distribute merchandise in competition with the 
respondents, as above found, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance, or any other method that is con- 
trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondents in the sale and distribution of their merchandise and the 


element of chance involved therein, and thereby are induced to buy 


and sell respondents’ merchandise in preference to merchandise of- 
fered for sale and sold by competitors of respondents who do not use 
the same or an equivalent method: The use of said method by re- 
spondents, because of said game of chance, has a tendency and capacity 
to unfairly divert substantial trade in commerce between and among 
the various States of the United States and in the District of Co- 
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lumbia to respondents from their, said competitors who do not use 
the same or an equivalent method. 

Par. 5. In literature distributed to the purchasing public by means 
of United States mails, respondent has published the following repre- 
sentations: 

A gift to remember you by. 

This item is definitely our proudest gift offer. 

Additional surprise gift. 
thereby representing that the articles of merchandise sold and dis- 
tributed by respondents are free or a gift. In truth and in fact re- 
spondents give no merchandise away and the so-called “gifts” are 
given only as compensation for selling respondents’ merchandise. 

Respondents, in the circulars advertising their musical chests, have 
caused to be printed the following statements: “List price $15,” thereby 
representing that the retail price of their musical chest is $15. In 
truth and in fact, these articles do not have a retail value of $15, and 
the so-called list price of $15 is fictitious. 

Par. 6. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements has a tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and represen- 
tations are true, and to induce a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase said 
merchandise. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 


all to the prejudice and injury of the public and respondents’ com- 
petitors and constitute unfair methods of competition in commerce 


and unfair acts and practices in commerce within the intent and mean- ~ 


ing of the Federal Trade Commission Act. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ents, in which answer respondents admit all of the materia] allegations 
of fact set forth in said complaint and state that they waive all inter- 
vening procedure and further hearing as to said facts, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondents have violated the provisions of the Federal Trade Commis- 
sion Act. 
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It is ordered, That the respondents Elizabeth Scherer and Sherry 
Moore Scherer, individuals trading as Sherry-Moore Gifts, or under 
any other trade name, their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of luggage, vanity chests, 
toiletries, novelties, or any other articles of merchandise in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

(1) Supplying to, or placing in the hands of, others, push cards 
or other devices which are to be used or may be used in the sale and 
distribution of said merchandise to the public by means of a game of 
chance, gift enterprise, or lottery scheme. 

(2) Shipping, mailing, or transporting to agents or to distributors 
or to members of the purchasing public, push cards or other devices 
which are to be used or may be used in the sale and distribution of said 
_ merchandise to the public by means of a game of chance, gift enterprise, 
or lottery scheme. 

(3) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

(4) Using the term “free” or “gift” or any other term of similar 
import or meaning to describe, designate, or refer to any merchandise 
which is furnished as compensation for services rendered or the price 
of which is included in the price of other merchandise. 

(5) Representing as the customary, regular, or list price of respond- 
ents’ merchandise, any price which is in excess of the price at which 
said merchandise has been regularly sold by respondents in the usual 
course of their business. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 
R. B. SEMLER, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AND SEC. 5 OF 
AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4773.—Complaint, June 16, 1942—Decision, May 21, 1946 


Where a corporation which was engaged in the manufacture and competitive in- 
terstate sale and distribution of a two-bodied or floating-oil type hair tonic, 
sold under the trade name ‘“‘Kreml,” to users such as barber shops and beauty 
parlors and their suppliers, and to distributors and jobbers who resold to. 
barber shops and retailers, and which occupied a dominating position in the 
industry, and, due to national advertising in magazines and over the radio, 
enjoyed so great a public demand for said product that barber shops, dealers, 
and jobbers were required to stock it or sustain a substantial loss of 
business— ’ a 

(a) Sold and delivered its said product on the condition, agreement, and under- 
standing (1) that the direct purchasers or jobbers and distributors thereof 
would not use, sell, or in any way distribute similar products of any of its 
competitors, (2) that said jobbers and distributors or others engaged in the 
resale or distribution of said product refuse to sell or distribute any of said 
product to any person or concern who used, sold, or otherwise disposed of 
any similar competitive product and on the further condition, agreement, or 
understanding (3) that if such purchasers, jobbers, or distributors (a) 
should use, sell, or distribute any similar competitive product, or (6) should 
sell or distribute its said product to any person or concern using or selling 
any other similar product, such violators of said condition would not be 
further supplied with, or permitted to handle, any of its said product, but 
would be deprived of the benefit in their said business of the use or sale of its: 
product thereafter; and 

(b) Carried into effect and enforced said conditions, by (1) placing a distinctive 
number on the bottles of each separate customer for the purpose of identi- 
fying them with him; (2) requiring the exchange of an empty bottle for 
each bottle of “Kreml” purchased, or explanation of a failure to do so; (3) 
checking up on sales of their users, jobbers, and distributors by having a 
representative call upon them to purchase hair tonics of competitors; (4) 
examining delivery trucks; (5) threatening to refuse, and actually refusing,. 
to sell or permit the sale of “Kreml” to violators of aforesaid conditions; 
and by various other similar methods; 

Hffect of which conditions or understandings and the enforcement thereof, had 
been, and might be, to substantially lessen competition in the sale of two- 
bodied or floating oil hair tonics between it and its competitors in com- 
merce; 

Held, That through use of such acts and practices, corporation had violated and 
was violating section 3 of the Clayton Act; and 

Where said corporation, through statements and depictions in advertisements 
in newspapers and periodicals, and by radio continuities, circulars, leaflets, 
pamphlets, and other advertising literature— 

(a) Represented falsely that application of “Kreml” on the hair and scalp would 
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check excessive falling hair, relieve itching scalp, preserve the wave in the 
hair, benefit the scalp after exposure to sun and wind, and normalize exces- 
sive dryness or oiliness; stop hair loss and prevent baldness; and that it 
helped keep the hair in a healthy, normal condition: 

The facts being that it would not relieve itching scalp except where not caused 
by a systemic or constitutional condition ; and would not preserve the wave 
in the hair other than that it would not take a permanent or natural wave 
out of the hair; or benefit the scalp after exposure to sun and wind, beyond 
its soothing and lubricating effect; and 

(b) Falsely represented that water and any greasy preparation are harniful to 
the hair and produce baldness ; and thinning hair at the temples, the crown, or 
in front meant the hair was starving at the roots, and that application 
of its preparation would remedy such conditions; and that it would pene- 
trate the hair and scalp; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous belief that such representations and 
depictions were true, and with capacity and tendency to induce it, because 
of such belief, to purchase substantial quantites of its said “Kreml’: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and its competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. George W. Williams for the Commission. @ 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that R. B. 
Semler, Inc., a corporation, has violated, and is now violating, the 
provisions of section 3 of the act of Congress entitled “An act to sup- 
plement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914, and commonly 
known as the Clayton Act, and has been and is using unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the Federal Trade Commission Act, 
as amended, hereby issues this, its complaint, against said respondent, 
and states its charges with respect thereto as follows to wit: 


Count I 


Paracrary 1. Respondent, R. B. Semler, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York, having its principal office and place of 
business at 60 Elm Street, New Canaan, Conn. 

It is now, and for more than 10 years last past has been, engaged 
in the business of manufacturing and selling a certain hair tonic 
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known to the trade as a two-bodied or floating-oil hair tonic under 
the trade name of “Kreml.” 


In connection with the manufacture and sale of said hair tonic, | 


respondent, R. B. Semler, Inc., has caused, and still causes, said prod- 
uct to be transported from its said principal place of business through 
and into other States of the United States, the Territories thereof, 
and the District of Columbia, and there is now, and has been during 
the said time, a constant current of trade and commerce in said prod- 
uct between and among the various States of the United States, the 
Territories thereof, and in the District of Columbia. 

In the course and conduct of its business, said respondent has been 
during all of said time, and now is, in competition with other firms, 
partnerships, and corporations, and with individuals engaged in the 
manufacture, sale, and delivery of the same type of hair tonic in 
commerce between and among the various States of the United States, 
the Territories thereof, and in the District of Columbia. 

Said respondent is now and for more than 5 years last past has 
been one of the largest manufacturers and distributors of said two- 
bodied or floating-oil hair tonic in the United States, and now occupies 
a leading and dominant position in said industry. Due to national 
advertising in magazines and over the radio, the public demand for 
respondent’s product is so great that barber shops, dealers, and job- 
bers are required to stock it or sustain substantial losses of business. 

Respondent merchandises its said product both by direct sales to the 
user, such as barber shops and beauty parlors, and through the sup- 
pliers of such concerns; and also to distributors and to jobbers, who 
in turn sell to jobbers and retail dealers, respectively. The retail 
dealers in turn sell to the consuming public. 

Par. 2. The respondent, R. B. Semler, Inc., in the course and con- 
duct of its business, hereinbefore described in paragraph 1, and 
during the time aforesaid, namely, approximately 10 years, has sold 
and delivered its said product on the condition, agreement, or under- 
standing (1) that the direct purchasers, for the use aforesaid, or 
jobbers and distributors thereof, will not use or sell, or in any way 
distribute, similar products of any of the competitors of respondent, 
R. B. Semler, Inc., and (2) that said jobbers, distributors, and others 
engaged in the resale or distribution of said product shall refuse 
to sell or distribute any of said product to any person or concern 
who uses or sells, or otherwise disposes of, any such product other 
than that of said respondent, and on the further condition, agree- 
ment or understanding that if such purchasers, jobbers, or distributors 
(1) should use, sell, or distribute any such product other than that 
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purchased from, or supplied by, said respondent, R. B. Semler, Inc., 
namely, Kreml, or (2) should sell or distribute the same to any 
person or concern using or selling any such product other than that 
of said respondent, such violators of said condition, agreement, or 
understanding would not be further supplied with, or permitted to 
handle, any of said product, but would be deprived of the benefit 
in their said business of the use or sale of respondent’s said product 
thereafter. 

Par. 8. Said respondent carries into effect and enforces its said 
condition, agreement or understanding set forth in paragraph 2 
hereof by (1) placing on the bottles of each separate customer a 
distinctive number for the purpose of identifying each bottle of its 
said product with each customer; (2) by requiring the exchange of 
an empty bottle for each bottle thereof purchased, or an explanation 
in the event of a failure to do so; (3) by checking up on the actual 
sales of their users, jobbers, and distributors, by having a repre- 
sentative call upon them and offering to purchase hair tonics of com- 
petitors; (4) by examining delivery trucks; (5) threatening to 
refuse, and refusing to sell or permit the sale of said products to 
violators thereof; and by various other methods. 

Par. 4. The effect of the sale of said product on the said conditions, 
agreements, or understandings set forth in paragraph 2 hereof may 
be to substantially lessen. competition in commerce in the sale and 
delivery of said product and similar products betwen respondent and 
said competitors, or tend to create a monopoly in commerce between 
and among the various States of the United States, the Territories 
thereof, and in the District of Columbia, in said product. 

Par. 5. The aforesaid acts, practices, and methods of respondent 


constitute a violation of the provisions of section 3 of the herein- 


above mentioned act of Congress entitled, “An act to supplement 
existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914. 


Count IT 


Paracrary 1. Paragraph 1 of count I of this complaint is hereby 


incorporated in this count, and made a part hereof by reference, 


and the allegations contained in said paragraph 1 are herein realleged 
and reaffirmed as though fully set forth. 

Par. 2. In the course and conduct of its business, respondent has 
disseminated and is now disseminating, and has caused and is now 


causing the dissemination of false advertisements concerning its said 
701631—48—vol. 42 27 
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preparation by the United States mails, and by various other means 
in commerce, as commerce is defined in the Federal Trade Commission 
Act; and respondent has also disseminated and is now disseminating 
and has caused and is now causing the dissemination of, false adver- 
tisements concerning its said product, by various means, for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of its said product in commerce, as commerce is defined 
in the Federal Trade Commission Act. Among, and typical of, the 
false, misleading, and deceptive statements and representations con- 
tained in said false advertisements, disseminated and caused to be 
disseminated, as hereinabove set forth, by the United States mails, by 
advertisements in newspapers and periodicals, by radio continuities 
and by circulars, leaflets, pamphlets and other advertising literature, 
are the following: 
KREML WILL 
. Remove dandruff scales. 


. Check excessive falling hair. 
. Relieve itching scalp. 


i 


* * * * * * * 
5. Preserve the wave. 
* * * * * * % 


7. Benefit the scalp after exposure to sun and wind. 
8. Normalize excessive dryness or oiliness. 


KREML WILL NOT 


* * * % * * * 


. Take out wave: 
4. Come off on hats or pillows. 


oo 


* * * % & * & 
6. Give hair a greasy appearance. 
Krem] will stop hair loss. 
Too late for Kreml. 


which statement appears in connection with depictions of men having 
bald heads. 


Kreml helps keep the hair in a normal, healthy condition. 

Don’t use water, use Kreml, 

THE WATER SOAK—Soaks his head with water every time he combs it. 
Water is bad for hair. Washes away natural oils. Drys it out, makes it brittle. 
Impossible to keep it combed. He needs Kreml. 


In connection with this statement appears a picture of a man’s 
head with tousled, unkempt hair. 


THE GIGOLO—Plasters down his hair with sticky concoctions that gum it 
up, make it pasty and tend to clog the scalp pores. He needs Kreml. 
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In connection with this statement is a picture of a man’s head with 
slick, greasy appearing hair. 

THE CUE BALL—Was at one time a water soaker or a gigolo or a bit of both. 
Now the horse is gone, so there is little use in locking the barn. 

In connection with this statement appears a picture of a man’s head 
with only a slight amount of hair. 

If your hair is thinning at the temple, at the crown, or in front, it probably 
means your hair is starved at the roots. 

* * * Massage Kreml Hair Tonic into your hair and scalp. 

Par. 3. Through the use of the foregoing statements, representa- 
tions, and depictions and others of similar import and meaning not 
specifically set out herein, the respondent represents, directly and by 
implication, that the application of its preparation on the hair and 
scalp will remove dandruff scales, check excessive falling hair, relieve 
itching scalp, preserve the wave in the hair, benefit the scalp after 
exposure to sun and wind, and normalize excessive dryness or oiliness; 
that when applied to the hair and scalp said preparation will not take 
out the wave in the hair; that said preparation is not greasy, will not 
give the hair a greasy appearance, and will not come off on hats or 
pillows; that said product will stop hair loss and prevent baldness; 
that the said preparation helps keep the hair in a healthy, normal con- 
dition ; that water and any greasy preparation are harmful to the hair 
and that the use of water and grease on the hair will produce baldness; 
that thinning of the hair at the temples, at the crown, or in front means 
the hair is starving at the roots and that the application of respond- 
ent’s preparation will remedy such condition; that said preparation 
will penetrate the hair and the scalp and will thereby benefit the hair. 

Par. 4. The foregoing statements, representations, and depictions 
are grossly exaggerated, false, and misleading. In truth and in fact, 
the application of respondent’s preparation on the hair and scalp, as 
directed, will not remove dandruff scales, check excessive falling hair, 
relieve itching scalp, preserve the wave in the hair, or benefit the 
scalp after exposure to sun and wind, and it will not normalize exces- 
sive dryness or oiliness. The use of said preparation will tend to 
take the wave out of the hair. Said preparation is greasy, will tend 
to give the hair a greasy appearance, and will come off on hats and 
pillows. The use of said preparation will not stop hair loss, and will 
not prevent baldness nor will it help keep the hair in a normal condi- 
tion. Water and greasy preparations are not necessarily harmful to 
the hair and the use of water and greasy preparations will not cause 
baldness. Thinning of the hair is not necessarily indicative of starv- 
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ing hair roots, and if this condition should exist, the respondent’s 
preparation would have no therapeutic value in the treatment thereof. 
Said preparation will not penetrate the scalp or the hair. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and depictions dissemi- 
nated as aforesaid, has had, and now has, the capacity and tendency to, 
and does mislead and deceive substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements, 
representations, and depictions are true, and to induce a substantial 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, so induced, to purchase substantial quantities of respond- 
ent’s preparation. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Finprnes as to tHE Facrs, AND ORDER 


Pursuant to the provisions of the act of Congress entitled, “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914, and com- 
monly known as the Clayton Act, and pursuant to the provisions of 
the Federal Trade Commission Act, the Federal Trade Commission 
on the 16th day of June 1942, issued and subsequently served its 
complaint in this proceeding upon the respondent, R. B. Semler, 
Inc., a corporation, charging it with the violation of the provisions 
of section 3 of said Clayton Act and also with the use of unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices in commerce in violation of the Federal Trade Commission 
Act. After the issuance of said complaint and the filing of respond- 
ent’s answer, the Commission, by order entered herein, granted re- 
spondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting certain of the material allega- 
tions of fact set forth in said complaint and denying others, and 
waiving all intervening procedure and further hearing as to said 
facts, Rien substitute. answer was duly filed in the ales of the 
Cometan Thereafter, this proceeding regularly came on for final 
hearing before the Clamnareeetoa on the said complaint and substitute 
answer, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
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is in the interest of the public and makes this its findings as to the 


facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, R. B. Semler, Inc., is a corporation, or- 
ganized, existing, and doing business under and by virture of the 
laws of the State of New York, having its principal office and place 
of business at 60 Elm Street, New Canaan, Conn. 

Respondent is now, and for more than 10 years last past has been, 
engaged in the business of manufacturing or producing and in the sale 
and distribution of a certain hair tonic known to the trade as a two- 
bodied or floating oil hair tonic, under the trade name of “Kreml.” 

In connection with the manufacture or production and sale of said 
hair tonic, respondent, R. B. Semler, Inc., has caused, and still causes, 
said product to be transported from its said place of business in the 
State of Connecticut through and into other States of the United 
States, the Territories thereof, and the District of Columbia, and there 
is now, and has been during the said time, a constant current of trade ° 
and commerce in said product between and among the various States 
of the United States and Territories thereof and the District of 
Columbia. ; 

Tn the course and conduct of its business, as aforesaid, said respond- 
ent has been during all of said time, and now is, in competition with, 
other firms, partnerships, and corporations, and with individuals en- 
gaged in the manufacture or production and sale and delivery of the 
same type of hair tonic in commerce between and among the various 
States of the United States and Territories thereof and the District of 
Columbia. 

Said respondent is now, and was for more than 5 years preceding 


the issuance of said complaint, one of the largest manufacturers, pro- 


ducers, or distributors of said two-bodied or floating oil hair tonic in 
the United States, and now occupies a leading and dominant position 
in said industry. Due to national advertising in magazines and over 


‘the radio, the public demand for respondent’s product is so great that 
barber shops, dealers, and jobbers are required to stock it or sustain 


a substantial loss of business. 
Respondent merchandises its said product by both direct sales to the 
users, such as barber shops and beauty parlors, and to the suppliers 


‘of said concerns, and also to distributors and to jobbers, who in turn 


resell to barber shops and retailers. The retail dealers in turn sell to 


‘the consuming public. 
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Par. 2. The respondent, R. B. Semler, Inc., in the course and conduct 
of its said business, during the time aforesaid has sold and delivered, 
and is now selling and delivering, its said product on the condition, 
agreement, and understanding (1) that the direct purchasers or job- 
bers and distributors thereof will not use, sell, or in any way distribute 
similar products of any of the competitors of respondent and (2) that 
said jobbers and distributors or others engaged in the resale or dis- 
tribution of said product shall-refuse to sell or distribute any of said 
product to any person or concern who uses, sells, or otherwise disposes 
of any similar product not manufactured, sold, or distributed by re- 
spondent, and on the further condition, agreement, or understanding 
that if such purchasers, jobbers, or distributors (@) should use, sell, 
or distribute any similar product other than that purchased from, or 
supplied by, said respondent, or (6) should sell or distribute respond- 
ent’s said product to any person or concern using or selling any similar 
product other than that of said respondent, such violators of said 
condition, agreement, or understanding would not be further supplied 
with, or permitted to handle, any of respondent’s said product, but 
ould be deprived of the benefit in their said business of the use or 
sale of respondent’s said product thereafter. 

Par. 8. Said respondent carried into effect and enforced its said 
condition, agreement, or understanding set forth in paragraph 2 
hereof (1) by placing on the bottles of each separate customer a dis- 
tinctive number for the purpose of identifying each bottle of said 
product with each customer; (2) by requiring the exchange of an 
empty bottle for each bottle thereof purchased or an explanation in 
the event of a failure to do so; (3) by checking up on the actual sales 
of their users, jobbers, and distributors by having a representative call 
upon them and offering to purchase hair tonics of competitors; (4) by 
examining delivery trucks; (5) by threatening to refuse, and actually 
refusing, to sell or permit the sale of said products to violators thereof, 
and by various other similar methods. 

Par. 4. The Commission finds that the effect of the sale of said 
product on the said conditions or understandings and of the enforce- 
ment thereof as hereinabove set forth has been, is, and may be to sub- 
stantially lessen competition in the sale of two-bodied or floating oil 
hair tonics between respondent and said competitors in commerce 
between and among the several States of the United States and Ter- 
ritories thereof and in the District of Columbia. 

Par. 5. In the course and conduct of its said business, respondent 
has disseminated, and has caused the dissemination of, false adver- 
tisements concerning its said product by the United States mails and 
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by various other means in commerce as “commerce” is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated, and has caused the dissemination of, false advertisements con- 
cerning its said product by various means for the purpose of inducing 
and which are likely to induce, directly or indirectly, the purchase of 
its said product in commerce as “commerce” is defined in the Federal 
Trade Commission Act. Among and typical of the false, misleading, 
and deceptive statements and representations contained in said false 
advertisements disseminated and caused to be disseminated as herein- 
above set forth, by the United States mails, by advertisements in news- 
papers and periodicals, by radio continuities, and by circulars, leaf- 
lets, pamphlets, and other advertising literature, are the following: 


KREML WILL 
* * * * * * * 
2. Relieve itching scalp. 
* * * * * * * 
4, Preserve the wave. 
* * * * * * * 


6. Benefit the scalp after exposure to sun and wind. 


= * s * * * * 
Too late for Kreml. 


which statement appeared in connection with depictions of men having 
bald heads. 


Krem! helps keep the hair in a normal, healthy condition. 

Don’t use water, use Kreml. 

THE WATER SOAK—Soaks his head with water every time he combs it. 
Water is bad for hair. Washes away natural oils. Drys it out, makes it brittle. 
Impossible to keep it combed. He needs Kreml. 

In connection with this statement appeared a picture of a man’s 
head with tousled, unkept hair. 

THH GIGOLO—Plasters down his hair with sticky concoctions that gum it up, 
make it pasty and tend to clog the scalp pores. He needs Kreml. 

In connection with this statement is a picture of a man’s head with 
slick, greasy appearing hair. 

THE CUH BALL—Was at one time a Water soaker or a gigolo or a bit of 
both. Now the horse is gone, so there is little use in locking the barn. 

In connection with this statement appeared a picture of a man’s head 
with only a slight amount of hair. 
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If your hair is thinning at the temple, at the crown, or in front it probably 
means your hair is starved at the roots. 

* * %* Massage Kreml Hair Tonic into your hair and scalp. 

Par. 6. Through the use of the foregoing statements, representa- 
tions, and depictions and others of similar import and meaning not 
specifically set out herein, the respondent represented, directly and by 
implication, that the application of its preparation on the hair and 
scalp will check excessive falling hair, relieve itching scalp, preserve 
the wave in the hair, benefit the scalp after exposure to sun and wind, 
and normalize excessive dryness or oiliness; that said product will stop 
hair loss and prevent baldness; that the said preparation helps keep 
the hair in a healthy, normal condition; that water and any greasy 
preparation are harmful to the hair and that the use of water and 
grease on the hair will produce baldness; that thinning of the hair at 
the temples, at the crown, or in front means the hair is starving at the 
roots and that the application of respondent’s preparation will remedy 
such condition; and that said preparation will penetrate the hair and 
scalp. 

Par. 7. The foregoing representations and advertisements are 
exaggerated, false, and misleading. In truth and in fact, said hair 
tonic will not stop hair loss, will not check falling hair, and will not 
relieve itching scalp beyond affording rehef from itching when such 
itching is not caused by a systemic or constitutional condition. While 
said preparation will not take the permanent or natural wave out of 
the hair, it will not preserve such wave. Said preparation will not 
benefit the scalp after exposure to sun and wind beyond its soothing 
and comforting effect. It will not normalize excess dryness or oiliness 
of the hair, will not prevent baldness, and will not help keep the hair 
in anormal condition. Water and greasy preparations are not harm- 
ful to the hair, and the use of water and greasy preparations will not 
cause baldness. Thinning of the hair is not indicative of starving 
hair roots, and said preparation will have no beneficial effect if such 
condition exists. 

Par: 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and depictions, dissemi- 
nated as aforesaid, has had, and now has, the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements, 
representations, and depictions are true, and to induce a substantial 
portion of the purchasing public, because of such erroneous and mis- 


taken belief, so induced, to purchase substantial quantities of 
respondent’s preparation. 
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CONCLUSION 


Through the use of the acts and practices described in paragraphs 2 
and 3 herein, the respondent has violated, and is now violating, section 
3 of the act of Congress of the United States, entitled, “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” commonly known as the Clayton Act. 

The acts and practices of the respondent described in paragraphs 5, 
6, and 7 are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition. 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which answer respondent admits certain of the 
material allegations of fact set forth in the complaint and denies 
certain others and states that it waives all intervening procedure and 
further hearings as to said facts; and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of section 3 of that certain act of Congress 
entitled, “An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914, commonly known as the Clayton Act, and the provisions of 
the Federal Trade Commission Act: 

I. It is ordered, That the respondent, R. B. Semler, Inc., a corpora- 
tion, and its officers, representatives, agents, and employees, directly 
or through any corporate or other device in connection with the 
offering for sale, sale, and distribution of hair tonic under the trade 
name of “Krem]” in commerce as “commerce” is defined in the Clay- 
ton Act, do forthwith cease and desist from: 

1. Selling or distributing Kreml Hair Tonic or any similar product 
to any purchaser, jobber, or distributor on the condition, agreement, 
or understanding— 

a. That such purchaser, jobber, or distributor will not use, sell, or 
distribute any similar product produced or distributed by any com- 
petitor of the respondent ; 

6. That any such purchaser, jobber, or distributor engaged in the 
resale or distribution of respondent’s product shall refuse to sell or 
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distribute said product to any purchaser who uses, sells, or distributes 
any similar product not produced by the respondent ; 

c. That such purchasers, jobbers, or distributors will not be supplied 
with, or permitted to handle, respondent’s product if they use, sell, or 
distribute any similar product not supplied by the respondent or sell or 
distribute respondent’s product to any purchaser who uses or dis- 
tributes any similar product not produced by the respondent or who 
has violated such condition, agreement, or understanding. 

2. Enforcing or attempting to enforce, by any of the following 
means, any condition, agreement, or understanding that a purchaser, 
jobber, or distributor will not use, sell, or distribute any similar product 
produced or distributed by any competitor of the respondent or 
sell respondent’s product to any purchaser who uses or distributes 


competitive products or who has violated its agreement with the — 


respondent: 

a. Placing on the bottles or containers any number or other means of 
identification which identifies respondent’s product with the customer 
purchasing same. 

6. Requiring the exchange of an empty bottle for each bottle pur- 
chased or an explanation in the event of a failure to do so. 

e. Checking up on actual sales of the users, jobbers, or distributors 
of its products. 

d, Examining delivery trucks. 


e. Threatening to refuse or refusing to sell or permit the sale of — 


respondent’s product to any customer who violates such condition, 
agreement, or understanding. 

f. Confining users, jobbers, or distributors of respondent’s products 
to the use, purchase, sale, or distribution of respondent’s products. 

Il. lt is further ordered, That the respondent, R. B. Semler, Inc., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, or distribution of its hair tonic known as 
“Kreml” or any other preparation of substantially similar composition 
or possessing substantially similar properties, whether sold under the 
same name or under any other name, do forthwith cease and desist 
from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference, that Kreml or 
any other of respondent’s preparations of substantially similar com- 
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position or possessing substantially similar properties, under whatever 
name or names sold, will— 

a. Check falling hair or relieve itching scalp beyond affording relief 
when such itching is not caused by a systemic or constitutional 
condition. 

b. Preserve the wave in the hair, provided, however, that this pro- 
hibition shall not be construed so as to prohibit the representation that 
the use of the preparation will not take the permanent or natural wave 
out of the hair. 

ce. Benefit the scalp after exposure to sun and wind beyond its sooth- 
ing and lubricating effect. 

d. Normalize excessive dryness or oiliness of the hair, prevent bald- 
ness, or help keep the hair in a normal condition. 

e. Penetrate the hair or scalp. 

2. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce 
as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference— 

a. ‘That water or greasy preparations are harmful to the hair or 
that the use of water or greasy preparations will cause baldness. 

6. That thinning of the hair is indicative of starving hair roots or 
that Kreml or any other of respondent’s preparations of substantially 
similar composition or possessing substantially similar properties, 
under whatever name or names sold, will have any beneficial effect if 
such condition exists. 

3. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase of Kreml, or any other of 
respondent’s preparations as described in subparagraph 1 of paragraph 
II hereof, in commerce as “commerce” is defined in the Federal Trade 
Commission Act, which advertisement contains any of the representa- 
tions prohibited in subparagraphs 1 and 2 of paragraph II and the 
respective subdivisions thereof. 

III. Jt ts further ordered, That respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 

_in writing, setting forth in detail the manner and form in which it is 
complying with said order. 


386 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 42 ¥. T.C. 


In ree Marrer or ‘ 


LOUIS GARTNER TRADING AS HAWTHORNE CANDY 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC: 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5287. Complaint, Mar. 5, 1945—Decision, May 29, 1946 


Where an individual engaged in the competitive interstate sale and distribution 
of assortments of candy and merchandise so packed and assembled as to 
involve the use of a lottery scheme or game of chance when sold and dis- 
tributed to the purchasing public, a typical assortment consisting of 160 
pieces of candy and 15 articles of merchandise together with a 160-hole 
push card, for use in sale and distribution of aforesaid products under a 
plan by which, at a cost of 1 cent, the chance selection of certain numbers 
and last sale in first two sections of the card entitled the customer to choice 
of “small winners,’ and number 100 and last sale on card received “BIG 
WINNERS’— ; ; 

Sold such assortments to wholesalers, jobbers, and retailers, by whom they were 
exposed and sold to the purchasing public in accordance with the aforesaid 
sales plan, involving a game of chance or sale of a chance to procure mer- 
chandise at less than its normal retail price, and under which whether or not 
a purchaser received one of the articles in question—some of which had a 
normal retail value in excess of 1 cent—and a piece of candy, or a piece of 
eandy alone, was determined wholly by lot or chance; and thereby— 

Supplied to and placed in the hands of others means of conducting a lottery in 
the sale of merchandise, contrary to an established public policy of the United 
States Government, and in competition with many who did not use methods 
involving chance or otherwise contrary to public policy ; 

With the result that many purchasers were attracted by said sales plan and the 
element of chance involved therein, and were thereby induced to buy and sell 
said products in preference to those of said competitors; and with tendency 
and capacity thereby unfairly to divert trade in commerce to him from his 
said competitors, to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and his competitors, and constituted 
unfair methods of competition in commerce and unfair acts and practices 
therein. 


Before Mr. John P. Bramhall, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Harry M. Kroon, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Louis Gartner, an 
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individual trading as Hawthorne Candy Co., hereinafter referred to 
as respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the interest of the public, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, Louis Gartner, is an individual trading 
and doing business as Hawthorne Candy Co., with his office and prin- 
cipal place of business located at 1664 West Division Street, Chicago, 
Ill. Respondent is now and for 2 years last past has been engaged in 
the sale and distribution of candy and other merchandise to purchasers 
thereof located in the various States of the United States, and in the 
District of Columbia. Respondent causes and has caused the said 
merchandise, when sold, to be transported from his said place of busi- 
ness in the State of Illinois to purchasers thereof at their respective 
points of location in the various other States of the United States, and 
in the District of Columbia. 

In the course and conduct of his business, respondent is and has 
been engaged in competition with other individuals, firms, and cor- 
porations, engaged in the sale of candy in commerce between and 
among the various States of the United States and the District of 
Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retailers certain assortments of candy and merchandise 
so packed and assembled as to involve the use of a lottery scheme or 
game of chance when sold and distributed to the purchasing public. 
One of said assortments consists of 160 pieces of candy, 15 articles of 
merchandise and a device commonly known asa push card. Said push 
card has 160 partially perforated disks on the face of which is printed 
the word “PUSH.” Concealed within-the said disks are numbers 
ranging from 1 to 160. When the disks are pushed or separated from 
the card, a number is disclosed. On its face the push card bears the 


following legend: 
BIG WINNER 


Nos. 5—10—15—20—25—30—35—40—45— 5055 


Receive Choice of SMALL WINNERS 
No. 100 Receives Choice of BIG WINNERS 


Last Sale in 1st Two Sections Receives Choice of SMALL WINNERS 
LAST SALE ON CARD RECEIVES BIG WINNER 
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Sales to the purchasing public by means of push card are made in 
accordance with the above legend, purchasers paying 1 cent each, and 
the candy and merchandise are distributed in accordance with the 
legend. Purchasers who push one of the disks which conceals a desig- 
nated number, in addition to receiving a piece of candy, also receive 
one of the articles of merchandise. A number of the articles of mer- 


chandise have a normal retail value in excess of 1 cent. Those who, - 


push any of the other numbers receive nothing but one piece of candy 
for their purchase money. The numbers are effectively concealed 
from purchasers and prospective purchasers until the disks are pushed 
or separated from the card. Whether or not a purchaser receives one 
of the articles of merchandise and a piece of candy, or piece of candy 
alone, is thus determined, wholly by lot or chance. Respondent sells 
and distributes, and has sold and distributed, various other assortments 
of candy involving a lot or chance feature, but the sales plans or 
methods by which said candy is distributed are similar to the one above 
described, varying only in detail. 

Par. 3. Retail dealers and others who purchase respondent’s candy 
and merchandise, directly or indirectly, expose and sell same to the 
purchasing public in accordance with the sales plan aforesaid. Re- 
spondent thus supplies to and places in the hands of others a means 
ef conducting a lottery in the sale of his merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent of 
said sales plan or method in the sale of his merchandise and the sale 
of said merchandise by and through the use thereof and by the aid of 
said sales plan or method is a practice which is contrary to an estab- 
lished public policy of the Government of the United States. 


Par. 4. The sale of merchandise to the purchasing public by the_ 


method or sales plan hereinabove set forth involves a game of chance 
or the sale of a chance to procure merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations who sell and distribute products in competition with re- 
spondent, as above alleged, do not use said method or any method in- 
volving a game of chance or the sale of a chance to win something by 
chance, or any other method which is contrary to public policy. Many 
persons are attracted by said sales plans or methods employed by re- 
spondent in the sale and distribution of his products and by the element 
of chance involved therein, and are thereby induced to buy and sell 
respondent’s products in preference to products of said competitors 
of respondent who do not use the same or equivalent methods. The use 
of said methods by respondent because of said game of chance has a 
tendency and capacity to unfairly divert trade in commerce between 
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and among the various States of the United States, and in the District 
of Columbia, to respondent from his said competitors who do not 
use the same or equivalent methods, and as a result thereof substan- 
tial injury is being and has been done by respondent to competition in 
commerce between and among the various States of the United States, 
and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FrInprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 5, 1945, issued and thereafter 
served its complaint in this proceeding upon respondent, Louis Gart- 
ner, an individual trading as Hawthorne Candy Co., charging him 
with the use of unfair methods of competition and unfair acts and 
practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor an 
answer admitting all of the material allegations of fact set forth in 
said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
substitute answer; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarnu 1. Respondent, Louis Gartner, is an individual trading 
and doing business as Hawthorne Candy Co., with his office and prin- 
‘cipal place of business located at 1664 West Division Street, Chicago, 
Til. Respondent is now, and for 2 years last past has been, engaged 
in the sale and distribution of candy and other merchandise to pur- 
chasers thereof located in the various States of the United States and 
in the District of Columbia. Respondent causes, and has caused, the 
said merchandise, when sold, to be transported from his said place of 
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business in the State of Illinois to purchasers thereof at their respective 
points of location in the various other States of the United States and 
in the District of Columbia. In the course and conduct of his business, 
respondent is, and has been, engaged in competition with other indi- 
viduals, firms, and corporations engaged in the sale of candy in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells, and has sold, to wholesale dealers, 
jobbers, and retailers certain assortments of candy and merchandise so 
packed and assembled as to involve the use of a lottery scheme or game 
of chance when sold and distributed to the purchasing public. One 
of said assortments consists of 160 pieces of candy, 15 articles of mer- 
chandise, and a device commonly known as a push card. Said push 
card has 160 partially perforated disks on the face of which is printed 
the word “PUSH.” Concealed within the said disks are numbers 
ranging from 1 to 160. When the disks are pushed or separated from 
the card, a number is disclosed. On its face the push card bears the 
following legend: 


BIG WINNER 


Nos. 5—10—15—20—25—30—35—40—45— 50—55 


Received Choice of SMALL WINNERS 
No. 100 Receives Choice of BIG WINNERS 
Last Sale in Ist Two Sections Receives Choice of SMALL WINNERS 


LAST SALE ON CARD RECEIVES BIG WINNER 


Sales to the purchasing public by means of the push cards are made 
in accordance with the above legend, purchasers paying 1 cent each, 
and the candy and merchandise are distributed in accordance with the 
legend. Purchasers who push one of the disks which conceals a desig- 
nated number, in addition to receiving a piece of candy, also receive 
one of the articles of merchandise. A number of the articles of mer- 
chandise have a normal retail value in excess of 1 cent. Those who 
push any of the other numbers receive nothing but one piece of candy 
for their purchase money. The numbers are effectively concealed 
from purchasers and prospective purchasers until the disks are pushed 
er separated from the card. Whether or not a purchaser receives 
one of the articles of merchandise and a piece of candy, or a piece of 
candy alone, is thus determined wholly by lot or chaness. Respondent 
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sells and distributes, and has sold and distributed, various other as- 
sortments of candy involving a lot or chance feature, but the sales 
plans or methods by which said candy is distributed are similar to 
the one above described, varying only in detail. 

Par. 3. Retail dealers and others who purchase respondent’s candy 
and merchandise, directly or indirectly, expose and sell same to the 
purchasing public in accordance with the sales plan aforesaid. Re- 
spondent thus supphes to and places in the hands of others a means 
of conducting a lottery in the sale of his merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent of 
said sales plan or method in the sale of his merchandise, and the sale 
of said merchandise by and through the use thereof and by the aid 
of said sales plan or method, is a practice which is contrary to an 
established public policy on the Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public by the 
method or sales plan hereinabove set forth involves a game of chance 
or the sale of a chance to procure merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and corpo- 
rations who sell and distribute products in competition with respond- 
ent, as above found, do not use said method, or any method involving 
a game of chance or the sale of a chance to win something by chance, 
or any other method which is contrary to public policy. Many per- 
sons are attracted by said sales plans or methods employed by re- 
spondent in the sale and distribution of his products and by the ele- 
ment of chance involved therein, and are thereby induced to buy and 
sell respondent’s products in preference to products of said competi- 
tors of respondent who do not use.the same or equivalent methods. 
The use of said methods by respondent, because of said game of chance, 
has a tendency and capacity unfairly to divert trade in commerce 
between and among the various States of the United States, and in 
the District of Columbia, to respondent from his said competitors who 
do not use the same or equivalent methods, and as a result thereof 
substantial injury is being done, and has been done, by respondent 


to competition in commerce between and among the various States 


of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair acts and practices in commerce within the intent and mean- 


ing of the Federal Trade Commission Act. 
701631—48—vol. 42 28 
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Order 42 F.T.C. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, Louis Gartner, an individual 
trading as Hawthorne Candy Co., or trading under any other name or 
names, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of candy or any other merchandise in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from— 

1. Supplying to or placing in the hands of others push cards, pull 
cards, punch boards, or other lottery devices, either with assortments 
of candy or other merchandise or separately, which said push cards, 
pull cards, punch boards, or other lottery devices are to be used, or 
may be used, in selling and distributing such candy or merchandisa 
to the public. 

2. Selling or distributing candy or any other merchandise so packed 
and assembled that sales of said candy or other merchandise to the 
public are to be made or, due to the manner in which such merchan- 
dise is packed and assembled at the time it is sold by the respondent, 
may be made by means of a game of chance, gift enterprise, or lottery 
scheme. 

3. Selling, or otherwise disposing of any merchandise by means 
of a game of chance, gift, enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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HENRY J. HANDELSMAN, JR., BIRDYE HANDELSMAN, 
AND WILLIAM HANDELSMAN, TRADING AND DOING 
BUSINESS AS THE CAMERA MAN, AND HENRY J. HAN- 
DELSMAN, JR., INC. 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 5386. Complaint, Oct. 3, 1945—Decision June 7, 1946 


Where three individuals engaged in interstate sale and distribution at retail of 
cameras and other merchandise, and their advertising agency, through adver- 
tisements in newspapers and magazines— 

(a) Falsely represented that their cameras were equipped with fast lenses, and 
would take sharp, clear pictures of persons and things in motion or still; 
had the appearance, performance, and durability of much higher-priced cam- 
eras; would take pictures in color with ordinary films; were nationally 
advertised by the manufacturers; and that a simulated leather carrying case 
was given free with each camera; 

The facts being that the reproduction of color is a property of the color film and 
not the camera, and almost any camera can be used for taking color pictures ; 
charge for the case was included in the price of the camera; and other afore- 
said claims were likewise false; 

(b) Falsely represented that the prices for which they offered their cameras 
were special prices; and 

(c) Represented that the purchase price would be refunded immediately with- 
out question to dissatisfied customers and that the cameras were guaranteed 
to give a lifetime of service, notwithstanding which they failed and refused 
to make such refunds and to replace broken and defective cameras; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous belief that such representations were true 
and thereby into the purchase of a substantial number of their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Joseph Callaway for the Commission. 
Mr. Joseph J. Merensky, of Chicago, Ill., and Mr. John L. Ingoldsby, 
Jr., of Washington, D. C., for respondents. 


CoMPLAINT 


N 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Henry J. Handels- 
man, Jr., Birdye Handelsman, and William Handelsman, individually 
and as copartners, trading and doing business as The Camera Man 
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and Henry J. Handelsman, Jr., Inc., a corporation, hereinafter re-_ 
ferred to as respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapy 1. Respondents Henry J. Handelsman, Jr., Birdye 
Handelsman, and William Handelsman, are individuals, whose address 
is 1839 North Clark Street, Chicago, Ill. Respondent Henry J. Han- 
delsman, Jr., Inc., is a corporation, organized, existing, and doing 
business under and by virtue of the laws of the State of Illinois, with 
its principal place of business at 189 North Clark Street, Chicago, Il. 

Par. 2. Respondent Henry J. Handelsman, Jr., individually, for 
more than 1 year prior to January 17, 1948, was, and respondents 
Henry J. Handelsman, Jr., Birdye Handelsman, and William Han- 
delsman, as copartners, are now, and for more than 2 years last past 
have been, engaged in the retail sale and distribution of cameras and 
other articles of merchandise under the trade name of The Camera 
Man. 

In the course and conduct of their said business, the respondents 
cause said cameras and other merchandise, when sold, to be trans- 
ported from their place of business in the State of Illinois to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in said 
cameras and other merchandise in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. ‘The respondent Henry J. Handelsman, Jr., Inc., is now, and 
for more than 3 years last past has been, conducting an advertising 
agency and as such engaged in formulating, editing, testing, selling 
advertising matter and advising its clients in regard thereto. Said 
corporate respondent prepared and placed for the individual respond- 
ents the advertising representations hereinafter mentioned. 

Par. 4. The respondents act, and at all times mentioned herein 
have acted, in conjunction and cooperation with one another in per- 
formance of the acts and practices hereinafter alleged. 

Par. 5. In the course and conduct of the business of the individual 
respondent, Henry J. Handelsman, Jr., and of the said partnership, 
and for the purpose of inducing the purchase of their cameras in 
commerce, the respondents have made and are now making certain 
false, deceptive, and misleading statements and representations in re- 
gard to their said cameras through the medium of radio broadcasts, 
by means of advertisements inserted in newspapers and magazines 
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circulated generally among the purchasing public, and in various 
other ways. Typical representations are as follows: 

Nationally advertised Photo Master candid camera. 

Extremely fast lens. 

It’s equipped with a high speed lens. 
Takes 16 sharp, clear pictures indoors or out—in action or “stills”. 

If you act quickly you will also receive a smart simulated leather carrying 
ease with arm sling absolutely free! As a gift. 

Positively $5.00—appearance—performance and durability, all for only $1.00. 

This is the only $1.00 camera and carrying case of this high quality being 
offered anywhere. However, the supply is limited. You must act now if you 
want to take advantage of this special offer. 

Nationally radio advertised Metro-Cam color candid camera. 

Sensational color camera. 

Takes full color pictures. 

Positively $10.00—appearance—performance and durability, all for only $3.98. 


Par. 6. Through the use of the term “candid camera” and the fore- 
going statements and representations and other similar, not specifically 
set out herein, the respondents have represented, and are now repre- 
senting that their cameras are equipped with fast lenses; that they take 
sharp, clear pictures of persons and things in motion or still; that they 
are nationally advertised by the manufacturers; that a simulated 
leather carrying case is given free with each camera; that their cameras 
have the appearance, performance, and durability of much higher 
priced cameras; that the prices for which respondents offer their 
cameras are special prices; that their cameras will take pictures in color 
with the use of ordinary films. 

Par. 7. The foregoing representations are false, deceptive, and 
misleading in the following respects: 

Respondents’ cameras are not equipped with fast lenses. They 
will not take sharp, clear pictures of persons or things either in 
motion or still because of the kind of lenses with which they are 
equipped. The manufacturers of respondents’ cameras do not now, 
nor have they ever advertised them nationally over the radio or other- 
wise. The carrying case is not given free with purchase of a camera. 
Its cost is included in the price of the camera. The cameras have 
neither the appearance, performance, nor durability of higher priced 
cameras. The prices for which respondents have offered and now 
offer these cameras for sale are not special prices. On the contrary, 
these cameras and camera cases were and are regularly offered for 
sale, when available, at these prices by the respondents and by others. 
All of respondents’ cameras are identical in construction. No camera 
will take color pictures without the use of special films treated so as 
to reproduce color pictures. The reproduction of actual color is 
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a property of the color film and not the camera. Color films are. 
now made in such form that almost any camera can be used for taking 
color pictures. it SS 

Par. 8. In addition to the false and misleading representations 
mentioned above, the respondents have failed and refused to make 
refunds to dissatisfied customers and failed and refused to replace 
broken and defective cameras after having advertised that the pur- 
chase price would be refunded immediately without question to dis- 
satisfied customers and that the cameras were guaranteed to give 
a lifetime of service. 

Par. 9. The use by the respondents of the foregoing false, decep- 
tive, and misleading statements and representations disseminated as 
aforesaid in connection with the offering for sale and sale of their 
cameras in commerce has had, and now has, the capacity and the 
tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and into the purchase 
of substantial numbers of such cameras in commerce because of such 
erroneous and mistaken belief. 

Par. 10. The aforesaid acts and practices of the respondents are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AnD ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 3, 1945, issued and there- 
after served its complaint in this proceeding upon the respondents 
Henry J. Handelsman, Jr., Birdye Handelsman, and William Han- 
delsman, inviduals, and Henry J. Handelsman Jr., Inc., a corporation, 
charging them with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On November 
19, 1945, the respondents filed their answer in this proceeding. There- 
after, a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by counsel for 
the respondents and Richard P. Whiteley, assistant chief counsel for 
the Federal Trade Commission, subject to the approval of the Com- 
mission, might be taken as the facts in this proceeding in lieu of 
testimony in support of or in opposition to the charges stated in the 
complaint, and that the Commission might proceed upon said com- 
plaint, the answer of respondents, and said statement of facts to 
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make its report stating its findings as to the facts (including infer- 
ences which might be drawn from said stipulated facts) and its con- 
clusion based thereon, and enter its order disposing of the proceeding 
without the filing of a report upon the evidence by the trial examiner, 
the presentation of argument, or the filing of briefs. Thereafter, this 


proceeding regularly came on for final hearing before the Commission 


on said complaint, the answer of respondents, and the stipulation, 
said stipulation having been approved, accepted, and filed by the 
Commission; and the Commission, having duly considered the matter 
and now being fully advised in the premises, makes this its findings" 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondents Henry J. Handelsman, Jr., Birdye 
Handelsman, and William Handelsman are individuals whose address 
is 189 North Clark Street, Chicago, Ill. Respondent Henry J. Han- 
delsman, Jr., Inc., is a corporation organized, existing, and doing busi- 
ness under and by virtue of the laws of the State of Illinois, with its 
principal place of business at 139 North Clark Street, Chicago, Hl. 
Respondent Henry J. Handelsman, Jr., individually, for more than 1 
year prior to January 17, 1943, was engaged, and respondents Henry J. 
Handelsman, Jr., Birdye Handelsman, and William Handelsman for 
more than 2 years last past have been engaged as copartners, in the 
retail sale and distribution of cameras and other articles of merchan- 
dise under the trade name of The Camera Man. 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondents caused their cameras and other merchandise, when sold, to 
be transported from their place of business in the State of Illinois to 
the purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
said cameras and other merchandise in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 3. Respondent Henry J. Handelsman, Jr., Inc., for more than 
8 years last past has conducted an advertising agency, and as such en- 
gaged in formulating, editing, testing, selling advertising matter, and 
advising its clients in regard thereto. Said corporate respondent pre- 
pared and placed for the individual respondents the advertising repre- 
sentations hereinafter mentioned. 

Par. 4. At all times mentioned herein the several respondents have 
acted in conjunction and cooperation with one another in performance 
of the acts and practices hereinafter described. 
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Par. 5. In the course and conduct of the business of the individual 
respondent Henry J. Handelsman, Jr., and of the said partnership, 
and for the purpose of inducing the purchase of their cameras in com- 
merce, the respondents have made certain false, deceptive, and mis- 
leading statements and representations in regard to their said cameras 
through the medium of radio broadcasts, by means of advertisements . 
inserted in newspapers and magazines circulated generally among the 
purchasing public, and in various other ways. Typical representations 
are as follows: 

Nationally advertised Photo Master candid camera. 


Hxtremely fast lens. 


It’s equipped with a high-speed lens. 


* * * * * * * 
Takes 16 sharp, clear pictures indoors or out—in action or “stills.” 
If you act quickly you will also receive a smart simulated leather carrying _ 
ease with arm sling absolutely free! As a gift. 
Positively $5.00—appearance—performance and durability, all for only $1.00. 
This is the only $1.00 camera and carrying case of this high quality being offered 
anywhere. However, the supply is limited. You must act now if you want to take 
advantage of this special offer. 
x * % * oe * * 
Nationally radio advertised Metro-Cam color candid camera. 
Sensational color camera. 
* * * * * * * 
Takes full-color pictures. 
Positively $10.00—appearance—performance and durability, all for only $3.98. 
Par. 6. Through the use of the term “candid camera” and the fore- 
going statements and representations and others similar thereto but not 
specifically set out herein, the respondents have represented that their 
cameras were equipped with fast lenses; that they would take sharp, 
clear pictures of persons and things in motion or still; that they were 
nationally advertised by the manufacturers; that a simulated leather 
carrying case was given free with each camera; that their cameras had 
the appearance, performance, and durability of much higher-priced 
cameras; that the prices for which respondents offered their cameras 
were special prices; and that their cameras would take pictures in color 
with the use of ordinary films. 
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Par. 7. The aforesaid representations were false, misleading, and 
deceptive. Respondents’ cameras were not equipped with fast lenses. 
They would not take sharp, clear pictures of persons or things, either 
in motion or still, because of the kind of lenses with which they were 
equipped. The manufacturers of respondents’ cameras do not now 


advertise, nor have they ever advertised them, nationally over the radio 


or otherwise. The carrying case was not given free with purchase of a 


camera ; its cost was included in the price of the camera. The cameras 
have neither the appearance, performance, nor durability of higher- 
priced cameras. The prices for which respondents have offered these 
cameras for sale were not special prices. On the contrary, these cam- 
eras and camera cases were regularly offered for sale, when available, 
at these prices by the respondents and by others. Al of respondents’ 
cameras were identical in construction. No camera will take color pic- 
tures without the use of special films treated so as to reproduce color 
pictures. The reproduction of actual color is a property of the color 
film and not the camera. Color films are now made in such form that 
almost any camera can be used for taking color pictures. 

Par. 8. In addition to the false, misleading, and deceptive represen- 
tations mentioned above, the respondents have failed and refused to 
make refunds to dissatisfied customers, and failed and refused to 
replace broken and defective cameras after having advertised that the 
purchase price would be refunded immediately without question to 
dissatisfied customers and that the cameras were guaranteed to give a 
lifetime of service. 

Par. 9. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations, disseminated as 
aforesaid in connection with the offering for sale and sale of their 
cameras in commerce, has had the capacity and the tendency to, and 
did, mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken. belief that such statements and 
representations were true, and, because of such erroneous and mistaken 
belief, into the purchase of substantial numbers of such cameras in 
commerce. 

CONCLUSION 


The: acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of respond- 
ents, and a stipulation as to the facts entered into between counsel 
for the respondents herein and Richard P. Whiteley, assistant chief 
counsel for the Commission, which stipulation. provides, among other 
things, that without further evidence or other intervening procedure 
the Commission may issue and serve upon the respondents herein, 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the individual respondents Henry J. Handels- 
man, Jr., Birdye Handelsman, and William Handelsman, jointly or 
severally, their representatives, agents, and employees, and Henry J. 
Handelsman, Jr., Inc., a corporation, its officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribu- 
tion of cameras or other merchandise in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Representing directly or by implication: 

(z) That cameras which are not equipped with fast lenses are 
so equipped. 

(6) That cameras which will not take sharp, clear pictures of 
things or persons in motion or still will take such pictures, 

(c) That cameras not nationally advertised are so advertised. 

(d) That any article the cost of which is included in the purchase 
price of other merchandise in connection with which such article is 
offered is given free. 

(¢) That cameras which do not have the appearance, performance, 
or durability of higher-priced cameras have such appearance, per- 
formance, or durability. 

(f) That cameras or other articles of merchandise are being offered 
at a reduced or special price, when in fact such price is not lower than 
respondents’ usual and customary price for such merchandise. 

(g) That cameras will take color pictures, without revealing that 
the reproduction of actual color is a property of the film and not of 
the camera. 
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2. Using the word “candid” to designate or describe cameras not 
equipped with fast lenses and which will not take sharp, clear pic- 
tures of things or persons in motion or still. 

3. Representing that refunds will be made to dissatisfied customers 
unless such refunds are in fact made. 

4, Representing that cameras are guaranteed to give a lifetime of 
service unless cameras broken because of defective materials or work- 
manship are replaced by respondents. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission a - 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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FOOD DISPLAY MACHINE CORPORATION, TRADING AS 
RAZOROLL COMPANY; AND ADAM H. KULIKOWSKI 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5308. Complaint, Apr. 23, 1945—Decision, June 10, 1946 


Where a corporation and its president, engaged in the interstate sale and dis- 
tribution of a safety razor blade sharpener designated ‘‘Razoroll”; through 
Statements in advertisements in magazines and newspapers, directly and by 
implication— 

Falsely represented that their said razor-blade sharpener would enable the user 
to obtain 730 shaves from 1 razor blade, make razor blades give extraordinary 
or miraculous use, eliminate the necessity for changing blades or purchasing 
new blades, and automatically held the blades at the correct angle and pres- | 
sure, thereby eliminating the necessity for hand adjustment of blades; 

With capacity and tendency to deceive and mislead a substantial portion of the 
purchasing public into the erroneous belief that their said representations 
were true and thereby into the purchase of substantial quantities of their 
said product: 

Held, That such acts and practices were all to the prejudice and injury of the 
publie and constituted unfair and deceptive acts and practices in commerce. 

Before Mr. Randolph Preston, trial examiner. 
Mr.J.W. Brookfield, Jr., for the Commission. 


Nash & Donnelly, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Food Display Machine 
Corp., a corporation, trading as Razoroll Co., and Adam H. Kuli- 
kowski, individually and as president of said corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarit 1. Respondent I*ood Display Machine Corp. is a corpo- 
ration organized, existing, and doing business under the laws of the 
State of Illinois, with its principal office and place of business located 
at 620 North Michigan Avenue, in the city of Chicago, Ill. Said 
corporation also trades as Razoroll Co. Individual respondent Adam 
H. Kulikowski is president of respondent Food Display Machine Corp., 


FOOD DISPLAY MACHINE CORP., ETC. ET AL. 403 


402 Complaint 


and has his place of business at 620 North Michigan Avenue, in the 
city of Chicago, Ill. Respondent Adam H. Kulikowski in his capacity 
as president formulates, directs, and controls the policies, acts, and 
practices of the said corporate respondent and participates therein. 

Par. 2. Respondents are now, and for more than 1 year last past have 
been, engaged in the sale and distribution of a safety-razor blade 
sharpener designated “Razoroll.” Respondents cause said product, 
when sold, to be shipped from their place of business in the State of 
Illinois to purchasers thereof at their various points of location in 
other States of the United States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said commerce between and among the. 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their safety-razor blade 
sharpener, respondents have published and caused. to be published in 
magazines and newspapers having a general circulation in the United 
States of America the following statements: 

730 SHAVES FROM 1 BLADE 

New sharpener for all makes of double-edge razor blades performs miracles! 
“Not necessary to change blades.” 

RAZOROLL really sharpens blades because it strops on leather. 

No guesswork. Blade held at correct angle and proper pressure—automatically. 

Will last years. 

Par. 4. Through the use of said statements and representations, 
and other statements and representations similar thereto and not set 
out herein, respondents represent, directly and by implication, that 
their said razor-blade sharpener will enable the user to obtain 730 
shaves from 1 razor blade, make razor blades give extraordinary or 
miraculous use, and will eliminate the necessity for changing blades or 
purchasing new blades; and that said razor-blade holder is automatic 
and automatically holds the blades at the correct angle and pressure, 
thereby eliminating the necessity for hand adjustment of the blades. 

Par. 5. In truth and in fact the use of respondents’ razor-blade 
sharpener will not permit the average user to obtain 730 or any other 
large number of shaves from 1 razor blade, or enable one to obtain any 
extraordinary or miraculous service from razor blades, and will not 
eliminate the necessity for changing razor blades, or purchasing new 
ones. Respondents’ said sharpener is not automatic and its efficiency 
depends upon the blade being held at the proper pressure while it is 
being stropped. Respondents’ razor-blade sharpener cannot be de- 


pended upon to give years of service. 
Par. 6. The use by the respondents of the aforesaid acts and prac- 
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tices has had and now has the capacity and tendency to deceive and mis- 
lead a substantial portion of the purchasing public into the erroneous 
and mistaken belief that respondents’ said statements and repre- 
sentations are true. Asa result of the erroneous and mistaken beliefs 
so engendered, substantial numbers of the public have purchased sub- 
stantial quantities of respondents’ said product in commerce between 
and among the several States of the United States and in the District 
of Columbia. 

Par. 7. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Reports, Finprn¢s as To THE Facts, anp ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 23, 1945, issued and subse- 
quently served its complaint in this proceeding upon respondents Food 
Display Machine Corp., a corporation, trading as Razoroll Co., and 
Adam H. Kulikowski, individually and as president of Food Display 
Machine Corp., charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said act. 
Respondents duly filed their answer and thereafter a stipulation as to 
the facts in the case was entered into upon the record between counsel 
for the Commission and counsel for the respondents whereby it was 
stipulated and agreed that, subject to the approval of the Commission, 
the stipulated facts may be taken as the facts in this proceeding and in 
lieu of testimony in support of the charges stated in the complaint or 
in opposition thereto, and that the said Commission may proceed upon 
said stipulated facts to make its report stating its findings as to the 
facts and its conclusion based thereon and enter its order disposing of 
the proceeding without the presentation of argument or the filing of 
briefs. Respondents specifically waived the filing of a trial examiner’s 
report. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission on said complaint, answer, and stipulated 
facts, said stipulation having been approved by the Commission; and 
the Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
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Paracrapy 1. Respondent Food Display Machine Corp. is a cor- 
poration organized, existing, and doing business under the laws of the 
State of Illinois, with its principal office and place of business located 
at 620 North Michigan Avenue, Chicago, Ill. Said corporation also 
trades as Razoroll Co. The individual respondent, Adam H. Kuli- 
kowski, is president of respondent Food Display Machine Corp., and 
has his place of business at 620 North Michigan Avenue, Chicago, Ill. 
Respondent Adam H. Kulikowski, in his capacity as president of the 
corporate respondent, formulates, directs, and controls the policies, 
acts, and practices of the said corporate respondent and participates 
therein. 

Par. 2. Respondents are now, and for more than 1 year last past have 
been, engaged in the sale and distribution of a safety-razor blade 
sharpener designated “Razoroll.” Respondents cause said product, 
when sold, to be shipped from their place of business in the State of 
Illinois to purchasers thereof at their various points of location in 
other States of the United States and in the District of Columbia. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said product in commerce between and 
among various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their said safety razor- 
blade sharpener, respondents have published and caused to be pub- 
lishel in magazines and newspapers having a general circulation in 
the United States of America the following statements: 


- 730 SHAVES FROM 1 BLADE. 
* * * * * % * 


New sharpener for all makes of double-edge razor blades performs miracles! 
“Not necessary to change blades.” 


® * * ¥ % * * 


RAZOROLL really sharpens blades because it strops on leather. 
* * * * * % Es 


No guesswork. Blade held at correct angle and proper pressure—automatically. 


® % * * % w * 


Will last years. 
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Par. 4. Through the use of said statements and representations, 
and other statements and representations similar thereto and not set 
out herein, respondents represent, directly and by implication, that 
their said razor-blade sharpener will enable the user to obtain 750 
shaves from 1 razor blade, will make razor blades give extraor- 
dinary or miraculous use, and will eliminate the necessity for changing 
blades or purchasing new blades; and that said razor-blade holder is 
automatic and automatically holds the blades at the correct angle and 
pressure, thereby eliminating the necessity for hand adjustment of the 
blades. 

Par. 5. In truth and in fact the use of respondents’ razor-blade 
sharpener will not permit the average user Lo obtain 730 or any other 
large number of shaves from 1 razor blade, or enable one to obtain 
any extraordinary or miraculous service from razor blades, and will 
not eliminate the necessity for changing razor blades or purchasing 
new ones. Respondents’ said sharpener isnot automatic, and its 
efficiency depends upon the blade being held at the proper pressure 
while it is being stropped. Respondents’ razor-blade sharpener cannot 
be depended upon to give years of service. 

Par. 6. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has had, and now has, the ca- 
pacity, and tendency to deceive and mislead a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
respondents’ said statements and representations are true and, as a 
result thereof, into the purchase of substantial quantities of respond- 
ents’ said product. 


CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint ef the Commission, the answer.of respondents, 
and a stipulation as to the facts entered into upon the record between 
counsel for the Federal Trade Commission and counsel for the respond- 
_ ents, which provides, aniong other things, that the Commission may 
proceed upon said statement of facts to make its report stating its 
findings as to the facts (including inferences which it may draw 
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from said stipulated facts) and its conclusion based thereon and enter 
its order disposing of the proceeding without the presentation of argu- 
ment or the filing of briefs, and which waives the filing of a report 
upon the evidence by the trial examiner, and the Commission having 
made its findings as to the facts and its conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act: 

ft is ordered, That the respondents, Food Display Machine Corp., a 
corporation trading under the name Razoroll Co., or under any other 
name, its officers, representatives, agents, and employees, and Adam H. 
Kulikowski, his representatives, agents, and employees, directly or- 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of razor-blade sharpeners in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing: 

1. That their said razor-blade sharpener will enable the user thereof 
to obtain over 700 shaves from 1 razor blade, or any number in excess 
of that which can be regularly obtained through the normal use of the 
average razor blade. 

2. That the use of said device makes razor blades give extraordi- 
nary or miraculous service ; or will eliminate the necessity for changing 
blades or purchasing new blades. 

3. That the razor-blade holder of said device is automatic or auto- 
matically holds the blades at the correct angle and pressure and thereby 
eliminates the necessity for hand adjustment of the blades. 

4. That respondents’ razor-blade sharpener can be depended upon 
to give years of service. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
m writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In tern Matrer oF 


UNION FISHERMEN’S CO-OPERATIVE PACKING 
COMPANY 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5420. Complaint, Feb. 13, 1946—Decision, June 14, 1946 


Where a corporation engaged in the packing and interstate sale and distribution 
of canned Columbia River salmon, tuna fish, and other sea-food products, 
selling such products (1) through legitimate intermediaries who acted as 
its agents and to whom it paid commissions and brokerage fees, and (2) 
to “direct buyers” who transmitted their purchase orders directly to it, and 
who although designating themselves as “brokers” were not such, but 
operated contrary to the manner in which a broker operates, purchasing 
and selling in their own names and for their own accounts, warehousing ~ 
and insuring the products ete., and taking title and assuming all risks 
incident to ownership— ; 

Paid or granted to such direct buyers, directly or indirectly, commissions, 
brokerage or other compensation or allowances or discounts in lieu thereof 
on their own purchases made in their own names and for their own accounts 
for resale: | : 

Held, That such paying and granting by it of commissions, etc., to direct buyers 
of its sea-food products, was in violation of subsection (c) of section 2 of 
the Clayton Act as amended. 


Mr. Edward 8. Ragsdale for the Commission. 
Norblad & Norblad, of Astoria, Oreg., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe the party 
respondent named in the caption hereof and hereinafter more parti- 
cularly designated and described, since June 19, 1936, has violated and 
is now violating the provisions of subsection (c) of section 2 of the 
Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paracrapn 1. Respondent Union Fishermen’s Co-Operative Pack- 
ing Co., is a corporation, organized and existing under the laws of the 
State of Oregon, with its principal office and place of business located 
at Astoria, Oreg. 

__ Par, 2. The respondent, since June 19, 1936, has been, and is now, 
engaged in the business of packing, selling, and distributing canned 
Columbia River salmon, canned Columbia River tuna fish, and other 
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sea-food products (all of which are hereinafter designated as sea-food 
products) for its own account for resale. 

Par. 3. The respondent sells and distributes its sea-food products by 
two separate and distinct methods. The first and principal method is 
by utilizing intermediaries or brokers who act as respondent’s agents 
im negotiating the sale of its sea-food products at respondent’s prices 
and on respondent’s terms and for which services to respondent such 
intermediaries or brokers are paid commissions or brokerage fees. 
This method of distributing respondent’s commodities is not chal- 
lenged by this complaint. 

The second method, which is challenged by this complaint, is by the 
sale by respondent of its sea-food products direct to buyers, who are 
paid by respondent, directly or indirectly, commissions or brokerage 
fees on such purchases. All such buyers referred to herein are “direct 
buyers.” In transactions between respondent and such buyers the 
respondent does not use intermediaries or brokers. 

Such direct buyers transmit their own purchase orders for such sea- 
food products directly to the respondent. The respondent thereafter 
invoices and ships such commodities to such buyers from whom 
respondent collects the purchase price of the merchandise. 

Some such buyers, upon receipt of such sea-food products from 
respondent, warehouse such commodities in their own warehouses or 
in public warehouses, and insure the commodities at their own ex- 
pense and in their own names and for their own account against con- 
tingent loss or damage. Some such direct buyers designate them- 
selves as brokers but are not brokers in fact. Contrary to the manner 
in which a broker operates, such buyers purchase and resell for their 
own account taking title to and assuming all risk incident to ownership. 

Par. 4. The respondent, since June 19, 1936, in the course and con- 
duct of its said business, has sold and distributed a substantial portion 
of its sea-food products through intermediaries or brokers to buyers 
and also directly to buyers located in States other than the State 
in which respondent is located and as a result of said sales and the 
respondent’s instructions such commodities have been shipped and 
are now shipped and transported across State lines to such buyers so 
located. 

Par. 5. The respondent, since June 19, 1936, in connection with the 
interstate sale of its sea-food products has been, and is now, paying 
or granting, or has paid or granted, directly or indirectly, commis- 
sions, brokerage, or other compensation or allowances or discounts in 
lieu thereof to buyers on their own purchases of respondent’s sea-food 
products. Such buyers have purchased respondent’s sea-food prod- 
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ucts in their own name and for their own respective accounts for 
resale. 

Par. 6. The acts and practices of the respondent, Union Fisher- 
men’s Co-Operative Packing Co., a corporation, in promoting the 
sale of its sea-food products by paying to buyers, directly or indirectly, 
commissions, brokerage, or other compensation or allowances or dis- 
counts in lieu thereof as set forth above are in violation of subsection 
(c) of section 2 of the Clayton Act as amended. 


Report, Frnprne¢s as TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by an act of Congress approved June 19, 1936 (the Robin- 
son-Patman Act), and by virtue of the authority vested in the Federal 
Trade Commission by the aforesaid act, the Federal Trade Commis- 
sion on February 18, 1946, issued and subsequently served its com- 
plaint in this proceeding upon the respondent, Union Fishermen’s 
Co-Operative Packing Co., a corporation, charging it with a violation 
of subsection (c) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. After the issuance of said complaint, the 
respondent filed an answer thereto admitting all the material allega- 
tions of fact set forth in said complaint and waiving intervening pro- 
cedure and further hearing as to said facts. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission upon 
said complaint and answer thereto, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Union Fishermen’s Co-Operative Pack- 
ing Co. is a corporation organized and existing under the laws of the 
State of Oregon, with its principal office and place of business located 
at Astoria, Oreg. 

Par. 2. The respondent, since June 19, 1936, has been, and is now, 
engaged in the business of packing, selling, and distributing canned 
Columbia River salmon, canned Columbia River tuna fish, and other 
sea-food products (all of which are hereinafter designated as sea- 
food products) for its own account for resale. 


Respondent causes said food products when sold by it to be trans- | 
ported from its aforesaid place of business in the State of Oregon to | 


| 
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purchasers thereof located in various other States of the United 
States. Respondent maintains and at all times mentioned herein has 
maintained a course of trade in said food products in commerce among 
and between the various States of the United States. — 

Par. 3. Respondent sells said sea-food products through legitimate 
intermediaries who act as his agents and to whom commissions and 
brokerage fees are paid for the services so rendered. In addition, 
respondent has sold its sea-food products direct to buyers who were 
paid by respondent, directly or indirectly, commissions or brokerage 
fees on such purchases. All such buyers referred to herein are “direct 
buyers.” In transactions between respondent and such buyers the 
respondent did not use intermediaries or brokers. 

Such direct buyers transmitted their own purchase orders for such 
sea-food products directly to the respondent. The respondent there- 
after invoiced and shipped such commodities to such buyers from 
whom respondent collected the purchase price of the merchandise. 

Some of such buyers upon receipt of such sea-food products from 
respondent warehoused such commodities in their own warehouses 
or in public warehouses and insured the commodities at their own 
expense and in their own names and for their own accounts against 
contingent loss or damage. Some of such direct buyers designated 
themselves as brokers but were not brokers in fact. Contrary to the 
manner in which such a broker operates, such buyers purchased and 
sold for their own accounts taking title to and assuming all risks 
incident to ownership. 

Par. 4. The respondent, since June 19, 1936, in connection with 
the sale of its sea-food products in interstate commerce, has sold its 
sea-food products to direct buyers who purchased respondent’s sea- 
food products in their own names and for their own accounts for 
resale. During the time mentioned herein respondent has paid or 
granted to such direct buyers, directly or indirectly, commissions, 
brokerage, or other compensation or allowances or discounts in lieu 
thereof, on their own purchases made in their own names and for 
their own accounts for resale. 


CONCLUSION 


The paying and granting by the respondent, directly or indirectly, 
of commissions, brokerage, or other compensation and allowances, or 
discounts in lieu thereof, to buyers of its sea-food products who pur- 
chased such sea-food products in their own names and for their own 
accounts for resale, as hereinabove found, are in violation of subsection 
(c) of section 2 of the Clayton Act, as amended. 
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Order — 42F.T.C. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and answer of the 
respondent, which answer admits all the material allegations of fact 
set forth in said complaint and waives all intervening procedure 
and further hearing as to said facts, and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of subsection (c) of section 2 of the act 
of Congress entitled “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), as amended by an act of 
Congress approved June 19, 1936 (the Robinson-Patman Act) : 

It is ordered, That the respondent Union Fishermen’s Co-Operative 
Packing Co., a corporation, and its officers, agents, representatives, 
and employees, directly or through any corporate or other device, in 
connection with the sale and distribution of canned Columbia River 
salmon, canned Columbia River tuna fish, and other sea-food products 
in commerce, as “commerce” is defined in the aforesaid Clayton Act, 
do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything 
of value as a commission or brokerage, or any compensation, allowance 
or discount in lieu’ thereof, upon purchases made for such buyer’s 
own account. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it 
has complied with this order. | 
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PHILIP SHLANSKY & BRO., INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5274. Complaint, Feb. 9, 1945—Decision, June 17, 1946 


When garments closely simulating or resembling the peltries of animals bear 
labels which, because of the names and illustrations thereon, suggest such 
animals or the country of their origin, and which are either unaccompanied 
by words disclosing that such garments are in fact made of fabric rather 
than peltries, or bear descriptive phrases in such small type and in such 
manner that the purchasing public may not be readily apprised of the true 
nature of the material, such practice has the tendency and capacity to con- 
fuse, mislead, and deceive the purchasing public into the belief that such 
garments are made from the peltries or from the wool of such animals; and 
all the more when accompanied by pictorial representations of models 
wearing fur coats, and advertising phraseology which implies to a reader 
not familiar with peltries that said garments may be genuine fur gar- 
ments. 

There is a marked preference on the part of a substantial portion of the pur- 
chasing public for coats and other garments made from the peltries of fur- 
bearing animals, such as Persian lambs, seals, and camels, and from the 
wool of such animals, over garments made from fabrics composed of ordinary 
wool or composed of a mixture of ordinary wool and other materials. 

Where a corporation and six partners who took over and continued the business 
thereof, engaged in the manufacture and in the interstate sale and distri- 
bution of ladies’ coats made from certain fabrics which, composed of ordinary 
wool and cotton or ordinary wool and rayon or cotton and rayon, were de- 
signed to resemble or simulate the fur of various animals— 

(a) Made use, on tags and labels furnished by the fabric manufacturers and 
in advertising circulars and newspaper mats, of trade names which had 
the sound and appearance of various names which were associated in the 
minds of the purchasing public with southeastern Huropean, southwestern 
Asiatic, and far-northern countries where the better known fur-bearing ani- 
mals are found, including the names Alaskan Kut, Arctie Kurl, Sitka Kurl, 
Ombre-Karabaa, Nu Persian, Crown Persian, Persia Laine, Persiana, Ural, 
Kara Kurl, Krim Kurl, Camalaine and Lammys; 

(b) Falsely represented through use of such trade names and depictions on 
many of such labels of a lamb, lama, and arctic scenes, and, in said ad- 
vertising, of models wearing fur coats, along with such descriptive phrases 
as “fur fabric,” that their fabrics and garments made therefrom were made 
from the peltries of Persian lambs, caraculs, and other fur-bearing animals or 
from the wool of such animals; and 

(c) Failed to reveal, in connection with the sale and distribution of its said 
garments made from fabrics containing a substantial percentage of rayon, 
such content of rayon, which, when manufactured into a fabric simulating 
the peltry or fur of the Persian lamb, caracul, or seal and other wool or 
fur-bearing animals, is accepted by the purchasing public as peltries or wool 
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taken from such animals or fabric manufactured from such fur or wool, 
in the absence of true designation ; 

With effect of placing in the hands of uninformed and unscrupulous jobbers and 
retail dealers a means whereby they were enabled to mislead members of 
the purchasing public, and with the result of misleading a substantial portion 
thereof into the mistaken belief that said garments were made from the 
peltries of fur- or wool-bearing animals or from wool taken from such ani- 
mals, and thereby inducing its purchase of substantial quantities of 
such products: : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Mr. DeWitt T. Puckett for the Commission. 
Mr. Martin H. Young, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Philip Shlansky & 
Bro., Inc., a corporation, Philip Shlansky, president and treasurer, and 
Lewis Shlansky, secretary of said corporation; and Philip Shlansky, 
Lewis Shlansky, Bessie Shlansky, Ida Shlansky, Morris Shlansky, 
and Selig Shlansky, individuals and copartners trading under the 
firm name of Philip Shlansky & Bro., hereinafter referred to as re- 
spondents have violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent Philip Shlansky & Bro., Inc., is a corpo- 
ration organized under and by virtue of the laws of the State of New 
York with its principal office located at 500 Seventh Avenue, in the 
city and State of New York. Philip Shlansky was the president and 
treasurer, and Lewis Shlansky the secretary of said corporation, and 
said officers formulated, determined, controlled and executed all of 
the policies and business transactions of said corporation. 

Philip Shlansky, Lewis Shlansky, Bessie Shlansky, Ida Shlansky, 
Morris Shlansky, and Selig Shlansky are individuals and copartners 
trading under the firm name and style of Philip Shlansky & Bro. with 
their principal office and place of business at 500 Seventh Avenue in 
the city and State of New York. Said copartnership took over and 
is now continuing the conduct of the business theretofore operated by 
the respondent corporation. Said corporate respondent and said in- 
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dividual respondents acted together and in cooperation with each other 
in doing the acts and things hereinafter alleged. 

Par. 2. Said respondent corporation had been for many years, and 
said individuals are now and have been for more than 1 year last past 
engaged in the manufacture, sale, and distribution of ladies’ coats 
and other garments from certain fabrics which are designed to re- 
semble or simulate in appearance the fur of various animals. Re- 
spondents caused and do now cause said products, when sold by them, 
to be transported from their place of business in the State of New 
York to various purchasers thereof located in the various States of 
the United States, other than the State of New York, and in the 
District of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained a course of trade in their said merchan- 
dise in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 38. In the course and conduct of their business, respondents 
purchase various fabrics from a number of manufacturers thereof who 
also furnish to respondents various tags and labels intended to be used 
in and affixed to the garments manufactured by respondents and sold 
as aforesaid. For the purpose of inducing the purchase of their said 
garments, respondents also distribute in commerce as aforesaid, adver- 
tising material consisting of circulars and newspaper mats. Among 
the trade names used by respondents on said labels, tags, and adver- 
tising material, as aforesaid, were and are the following: 


Alaskan Kurl Nu Persian Kurly Mo 
Aloshan Kurl Crown Persian Krim Kurl 
Arctic Kurl Persia Laine Camalaine 
Sitka Kurl Persiana Lammys 
Hudson Fabric Newral Inca Paca 
radeon Pabric peatex” Uralle roe suet Jive jes 
Ombre-Karabaa earakurl aa bs tO. Merete oan es 

Nuray Pepporay 

Loomray Glossray 


Many of said labels, in addition to the name, bear pictures of a lamb, 
the llama, and arctic scenes. All of said labels and tags are used on 
the garments manufactured by respondent from fabrics resembling 
the furs and peltries of genuine Persian lamb, Alaska seal, Caracul, 
and other wool- or fur-bearing animals. The peltries are used in the 
manufacture of genuine fur garments. 

Said trade names have the sound and appearance of various names 
which are associated in the minds of the purchasing public with south- 
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eastern European, southwestern Asiatic, South American, and far 
northern countries where the better-known fur-bearing animals are 
found. For example, Alaskan Kurl and Arctic Kurl will be associated 
in the minds of the purchasing public with far northern countries, 
and the seal and other fur-bearing animals inhabiting said countries. 
Crown Persian and other trade names, including the name Persia or 
any corruption thereof, convey to the minds of the purchasing public 
the thought of the genuine Persian lamb which is a high-priced peltry 
used in the manufacture of fur coats. 

In their newspaper advertisements and other advertising material 
disseminated in commerce as aforesaid, respondents, in connection 
with stating the trade name, use illustrations of models wearing fur 
coats, and such descriptive phrases as “Fur Fabric.” 

When garments closely simulating or resembling the peltries of 
animals bear labels which, because of the names and illustrations 
thereon, suggest such animals or the country of their origin, and 
which are either unaccompanied by words disclosing that such gar- 
ments are in fact made of fabric rather than peltries, or bear descrip- 
tive phrases in such small type and in such manner that the purchasing 
public may not be readily apprised of-the true nature of the material, 
such practice has the tendency and capacity to confuse, mislead, and 
deceive the purchasing public into the belief that such garments are 
made from the peltries or from the wool of such animals. Said tend- 
ency and capacity to mislead and deceive, as aforesaid, is increased 
by means of the pictorial representations of models wearing fur coats, 
and advertising phraseology which implies to a reader not familiar 
with peltries that said garments may be genuine fur garments. 

Through the use of the aforesaid labels, picturizations and other 
means not herein specifically set out, respondents represent and have 
represented that their fabrics and the garments made therefrom are 
made from the peltries of Persian lambs, Caraculs, and other fur- 
bearing animals or from the wool of such animals. 

Par. 4. The foregoing labels are false and misleading. In truth 
and in fact none of respondents’ products is composed of the peltries 
of various fur- or wool-bearing animals, such as Persian lambs, Cara- 
culs, and seals or camels, nor are they composed of the wool or fur of 
any such animals. All of said garments are manufactured from 
fabrics composed of ordinary wool and cotton, or ordinary wool and 
rayon, or cotton and rayon. 

Par. 5. There is a marked preference on the part of a substantial 
portion of the purchasing public for coats and other garments made 
from the peltries of fur-bearing animals, such as Persian lambs, 
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Caraculs, seals, or camels, and from the wool of such animals, over 
garments made from fabrics composed of ordinary wool or composed 
of a mixture of ordinary wool and other materials. 

Par. 6. A further practice on the part of respondents is the sale 
and distribution of garments, manufactured from fabrics simulating 
in appearance the peltry, wool, or fur of the Persian lamb, the Caracul, 
or the seal, or other wool- or fur-bearing animals, containing a sub- 
stantial percentage of rayon, with labels attached to said garments 
made from such fabrics, without disclosing the rayon content of such 
fabrics and garments. 

Rayon is a chemically manufactured fiber or fabric which may be 
so manufactured when woven into a fabric as to simulate the peltry, 
wool, or fur of the Persian lamb, the Caracul, or the seal and other 
wool- or fur-bearing animals, and when so manufactured, rayon has 
the appearance of peltries or wool taken from such animals or fabric 
manufactured from such fur or wool and is practically indistinguish- 
able therefrom by the purchasing public. By reason of these qualities 
rayon when so manufactured as to simulate the peltries or wool or fur 
of such animals, or fabrics manufactured from such wool or fur, and 
not designated as rayon, is believed and accepted by the purchasing 
public to be the peltries of such animals or wool or fur taken from 
such animals. 

Par. 7. Through the use of the acts and practices herein set forth, 
the respondents also place in the hands of uninformed and unscrupu- 
lous jobbers and retail dealers a means and instrumentality whereby 
jobbers and retail dealers are enabled to mislead and deceive members 
of the purchasing public. 

Par. 8. The use by the respondents of the aforesaid acts and prac- 
tices has had and now has the tendency and capacity to and does mis- 
lead and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that respondents’ garments are made 
from the peltries of fur- or wool-bearing animals or from wool taken 
from such animals, when such is not the fact. Because of such erro- 
neous and mistaken belief, the purchasing public has been induced to 
and has purchased substantial quantities of respondents’ products. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 9, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondents, 
Philip Shlansky & Bro., Inc., a corporation, Philip Shlansky, presi- 
dent and treasurer, and Lewis Shlansky, secretary of said corporation, 
and Philip Shlansky, Lewis Shlansky, Bessie Shlansky, Ida Shlansky, 
Morris Shlansky and Selig Shlansky, individually and as copartners 
trading under the firm name of Philip Shlansky & Bro., charging them 
with.the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, the, Com- 
mission, by order entered herein, granted respondents’ motion for 
permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations-of fact set forth in said 
complaint and waiving all intervening procedure and further hearing 
as to said facts, which substitute answer was duly filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
substitute answer, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


é 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Philip Shlansky & Bro., Inc., is a cor- 
poration organized under and by virtue of the laws of the State of 
New York, with its principal office located at 500 Seventh Avenue, in 
the city and State of New York. Philip Shlansky was the president 
and treasurer, and Lewis Shlansky the secretary of said corporation, 
and said officers formulated, determined, controlled, and executed all 
of the policies and business transactions of said corporation. 

Respondents Philip Shlansky, Lewis Shlansky, Bessie Shlansky, 
Ida Shlansky, Morris Shlansky, and Selig Shlansky are individuals 
and copartners trading under the firm name and style of Philip 
Shlansky & Bro., with their principal office and place of business at 
500 Seventh Avenue in the city and State of New York. Said copart- 
nership took over and is now continuing the conduct of the business 
theretofore operated by the respondent corporation. Said corporate 
respondent and said individual respondents acted together and in 
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cooperation with each other in doing the acts and things hereinafter 
set forth. 

Par. 2. Said respondent corporation had been for many years, and 
said individuals are now and have been for more than 2 years last 
past, engaged in the manufacture of ladies’ coats and other garments 
from certain fabrics which are designed to resemble or simulate in 
appearance the fur of various animals, and in the sale and distribution 
of such garments. Respondents cause and have caused said products, 
when sold by them, to be transported from their place of business in 
the State of New York to various purchasers thereof located in the 
various States of the United States, other than the State of New York, 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in their 
said merchandise in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
purchase various fabrics from a number of manufacturers thereof who 
also furnish to respondents various tags and labels intended to be used 
in and affixed to the garments manufactured by respondents and sold 
as aforesaid. For the purpose of inducing the purchase of their said 
garments, respondents also distribute in commerce as aforesaid adver- 
tising material consisting of circulars and newspaper mats. Among 
the trade names used by respondents on said labels, tags, and advertis- 
ing material are the following: 


Alaskan Kurl Nu Persian 
Arctic Kurl Crown Persian 
Sitka Kurl Kara Kurl 
Persia Laine Krim Kurl 
Persiana Camalaine 
Ural Lammys 


Ombre-Karabaa 


Many of said labels, in addition to the name, bear pictures of a lamb, 
the llama, and Arctic scenes. Said labels and tags are used on the 
garments manufactured by respondents from fabrics resembling the 
furs and peltries of genuine Persian lamb, Alaska seal, Karakul, and 
other wool or fur bearing animals, which peltries are used in the 
manufacture of genuine fur garments. 

Said trade names have the sound and appearance of various names 
which are associated in the minds of the purchasing public with south- 
eastern EKuropean, southwestern Asiatic, and far northern countries 
where the better known fur-bearing animals are found. For example, 
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Alaskan Kurl and Arctic Kurl will be associated in the minds of the 
purchasing public with far northern countries, and the seal and other 
fur-bearing animals inhabiting said countries. Crown Persian and 
other trade names, including the name Persia or any corruption there- 
of convey to the minds of the purchasing public the thought of the 
genuine Persian lamb which is a high priced peltry used in the manu- 
facture of fur coats. 

In their newspaper advertisements and other advertising material 
disseminated in commerce as aforesaid, respondents, in connection with 
stating the trade name, use illustrations of models wearing fur coats, 
and such descriptive phrases as “Fur Fabric.” 

When garments closely simulating or resembling the peltries of 
animals bear labels which, because of the names and illustrations 
thereon, suggest such animals or the country of their origin, and which 
are either unaccompanied by words disclosing that such garments are 


in fact made of fabric rather than peltries, or bear descriptive phrases y 


in such small type and in such manner that the purchasing public may 
not be readily apprised of the true nature of the material, such practice 
has the tendency and capacity to confuse, mislead, and deceive the 
purchasing public into the belief that such garments are made from 
the peltries or from the wool of such animals. Said tendency and 
capacity to mislead and deceive is increased by means of the pictorial 
representations of models wearing fur coats, and advertising phrase- 
ology which implies to a reader not familiar with peltries that said 
garments may be genuine fur garments. 

Through the use of the aforesaid labels and picturizations respond- 
ents represent and have represented that their fabrics and the garments 
made therefrom are made from the peltries of Persian lambs, Caraculs, 
and other fur-bearing animals or from the wool of such animals. 

Par. 4. The foregoing labels are false and misleading. In truth 
and in fact, none of respondents’ products is composed of the peltries 
of fur or wool bearing animals such as Persian lambs, seals, or camels, 
nor are they composed of the wool or fur of any such animals. All 
of said garments are manufactured from fabrics composed of ordinary 
wool and cotton, or ordinary wool and rayon, or cotton and rayon. 

Par. 5. There is a marked preference on the part of a substantial 
portion of the purchasing public for coats and other garments made 
from the peltries of fur-bearing animals, such as Persian lambs, seals, 
and camels, and from the wool of such animals, over garments made 
from fabrics composed of ordinary wool or composed of a mixture 
of ordinary wool and other materials. 

Par. 6. A further practice on the part of respondents is the sale 
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and distribution of garments manufactured from fabrics simulating 
in appearance the peltry, wool, or fur of the Persian lamb, the Caracul, 
or the seal, or other wool or fur-bearing animal, containing a substan- 
tial percentage of rayon, with labels attached to said garments made 
from such fabrics, without disclosing the rayon content of such fabrics 
and garments. 

Rayon is a chemically manufactured fiber or fabric which may be so 
manufactured that when woven into a fabric it simulates the peltry, 
wool, or fur of the Persian lamb, the Caracul, or the seal and other 
wool- or fur-bearing animals, and when so manufactured, rayon has 
the appearance of peltries or wool taken from such animals or fabric 
manufactured from such fur or wool and is practically indistinguish- 
able therefrom by the purchasing public. By reason of these qualities, 
rayon, when so manufactured as to simulate the peltries or wool or 
fur of such animals, or fabrics manufactured from such wool or fur, 
and not designated as rayon, is believed and accepted by the pur- 
chasing public to be the peltries of such animals or wool or fur taken 
from such animals. 

Par. 7. Through the use of the acts and practices herein set forth, 
the respondents also place in the hands of uninformed and unscrupu- 
lous jobbers and retail dealers a means and instrumentality whereby 
jobbers and retail dealers are enabled to mislead and deceive members 
of the purchasing public. 

Par. 8. The use by the respondents of the aforesaid acts and prac- 
tices has had and now has the tendency and capacity to and does mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that respondents’ garments are made 
from the peltries of fur- or wool-bearing animals or from wool taken 
from such animals, when such is not the fact. Because of such errone- 
ous and mistaken belief, the purchasing public has been induced to 
purchase and has purchase’ substantial quantities of respondents’ 
products. 

CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer respondents admit all of the material 
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allegations of fact set forth in the complaint and state that they waive 
all intervening procedure and further hearing as to the facts, and the 
Commission having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That respondent Philip Shlansky & Bro., Inc., a cor- 
poration, and its officers, and respondents Philip Shlansky, Lewis 
Shlansky, Bessie Shlansky, Ida Shlansky, Morris Shlansky, and Selig | 
Shlansky, individually, and as copartners, trading under the name 
Philip Shlansky & Bro., or trading under any other name, and re- 
spondents’ representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of women’s coats and other wearing apparel in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the terms “Alaskan Kurl,” “Arctic Kurl,” “Sitka Kurl,” 
or “Ural,” or any others terms indicative of geographical origin, to 
designate or describe textile fabric products which resemble in ap- 
pearance the peltries of fur-bearing animals found in the region 
indicated. 

2. Using the terms “Nu Persian,” “Crown Persian,” “Persia Laine,” 
“Persiana,” “Ombre-Karabaa,” “Kara Kurl,” or “Krim Kurl,” or any 
other terms or words indicative of a fur-bearing animal, to designate 
or describe any product which is not in fact made from the peltry of 
the animal indicated: Provided, however, That when used to desig- _ 
nate a product made of a textile fabric which is manufactured in such 
manner as to resemble the peltry of the animal named, words de- 
noting fur-bearing animals may be used if immediately accompanied 
by another word or words disclosing that the fabric of which such 
product is made is merely an imitation of the peltry of the animal 
named, as, for example, “Imitation Persian Lamb.” 

3. Using the term “Camaline,” or any other term or word in- 
dicative of the camel, to designate or describe any product which is 
not in fact made of camel hair: Provided, however, That in the case 
of products composed in part of camel hair and in part of other 
fibers or materials such terms may be used as descriptive of the camel 
hair content if there are used in immediate conjunction therewith, 
in letters of at least equal conspicuousness, words truthfully desig- 
nating each constituent fiber or material of such product. 

4. Using the term “Lammys,” or any other term or word indica- 
tive of the lamb, to designate or describe any product which is not 
in fact composed of wool obtained from lambs: Provided, however, 
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That in the case of products composed in part of such wool and in 
part of other fibers or materials such terms may be used as descriptive 
of the wool content if there are used in immediate conjunction there- 
with, in letters of at least equal conspicuousness, words truthfully 
designating each constituent fiber or material of such product. 

5. Using the term “fur fabric,” or any other term of similar im- 
port, to designate or describe any fabric which is not in fact made 
from the fur or hair of a fur-bearing animal: Provided, however, 
That in designating a textile fabric which is made in such manner 
as to resemble the peltry of a fur-bearing animal there may be used 
such terms as “fur-like fabric,” “fabric made to resemble fur,” on 
other similar terms which clearly disclose that such fabric is not 
made of fur but merely resembles the peltry of a fur-bearing animal. 

6. Representing in any manner or by any means, either through 
words or pictorial representations, that products made from textile 
fabrics are made from the peltries of fur-bearing animals or from 
the fur or hair of such animals. 

7. Supplying to or placing in the hands of others circulars, news- 
paper mats, or other advertising material containing any represent- 
ations préhibited by this order. 

8. Advertising, offering for sale, or selling products composed in. 
whole or in part of rayon without clearly disclosing such rayon 
content; and when such products are composed in part of rayon and 
in part of other fibers or materials all of such fibers or materials, 
including the rayon, shall be clearly and accurately disclosed. 

It is further ordered, That nothing contained in this order shall 
be construed as limiting any applicable provisions of the Wool Prod- 
ucts Labeling Act of 1939 or the rules and regulations promulgated 
thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


701631—48—-vol. 42 30 
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In THe Marrer or 
STROMBERG HATCHERY 


Mopirixp CEASE AND DESIST ORDER 
Docket 5162. June 24, 1946 


Order modifying, pursuant to stipulation and agreement, previous order of Octo- 
ber 31, 1945, 41 F. T. ©. 204, requiring respondents, in connection with the 
offer, ete., in commerce of baby chicks or other poultry to cease and desist 
from representations therein specified with respect to their being United 
States Record of Performance Breeders, etc., through the addition of a 
proviso that if they become actual participants in the National Poultry 
Improvement Plan, nothing contained in the order shall be construed as 
prohibiting the use of representations, designations, or emblems authorized 
and permitted to participants in said National Poultry Improvement Plan, 
during the time of such participation. 

Before Mr. Randolph Preston, trial examiner. 


Mr. Jesse D. Kash for the Commission. 


Mopirrep Orper To Crsase AND Desist 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation as to 
the facts having been entered into between the respondents and Rich- 
ard P. Whiteley, assistant chief counsel, for the Federal Trade Com- 
mission, which.provides, among other nines that without further 
evidence or other intervening procedure, the Commission may issue 
its findings as to the facts and conclusions based thereon and an order 
disposing of the proceeding; and the Commission having made its 
findings as to the facts and conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act, it 
entered and issued its order to cease and desist on October 3, 1945, 
and thereafter this proceeding came on for consideration by the Fed- 
eral Trade Commission upon a stipulation and agreement entered into. 
by and between the respondents and Richard P. Whiteley, assistant 
chief counsel for the Federal Trade Commission, which provided for 
the modification of the order issued on October 3, 1945, by adding the 
following: 

“Tt is further ordered, That if the respondents become an actual 
participant in the National Poultry Improvement Plan nothing con- 
tained in this order shall be construed as prohibiting the use of repre- 
sentations, designations, or emblems authorized and permitted to par- 
ticipants in said National Poultry Improvement Plan, during the time 

_ofsuch participation” 
and the Commission having duly considered said stipulation and 
agreement and the record herein, issues this its modified order to cease 
and desist : 


STROMBERG HATCHERY 425 


424 Order 


It is ordered, That the respondents, Ernest Stromberg, Josephine 
Stromberg, Betty Snyder, and Loyl Stromberg, individually or trad- 
ing as Stromberg Hatchery or under any other name or names, their 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
and distribution of baby chicks or other poultry in commerce as 


“commerce” is defined in the Federal Trade Commission Act, do forth- 


with cease and desist from: 

1. Representing that respondents are United States Record of Per- 
formance poultry breeders or that they operate a poultry breeding. 
plant under the supervision of an official State agency supervising 
United States Record of Performance work. 

2. Representing that United States Record of Performance males 
head any of their flocks unless the flocks concerning which such repre- 
sentations are made are segregated and headed by males which have 
been officially banded with U. S. R. O. P. sealed and numbered official 
leg bands and duly registered as such. 

3. Representing that their chickens or baby chicks are produced 


from or sired by, United States Record of Performance males unless 


the chickens or baby chicks concerning which such representations are 
made have been actually sired by males which have been officially 
banded with U. S. R. O. P. sealed and numbered leg bands and duly 
registered as such. 

4, Using the term “R. O. P. Sired” or any other term of similar 
import or meaning to designate or describe respondents’ chicks in 
such a manner as to represent directly or by implication that the chicks 
so designated are U. S. R. O. P. chicks or that respondents are par- 
ticipants in the National Poultry Improvement Plan. 

5. Representing that all of their flock inspection work is done by 
authorized licensed inspectors and testers. 

6. Representing that their baby chicks are blood tested for pullorum 
(B. W. D.) or fowl typhoid. 

It is further ordered, That if the respondents become an actual 
participant. in the National Poultry Improvement Plan nothing con- 
tained in this order shall be construed as prohibiting the use of repre- 


sentations, designations, or emblems authorized and permitted to par- 


ticipants in said National Poultry Improvement Plan, during the 
time of such participation. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MArrer OF 


NORTHWEST STUDIOS, INC., ALSO TRADING AS INTER- 
STATE SALES COMPANY, AND FORMERLY TRADING 
AS PACIFIC STUDIOS: CHARLES H. VAN SCOY, 
MRS. MARJORIE VAN SCOY (REFERRED TO IN THE 
COMPLAINT AS MRS. CHARLES H. VAN SCOY), AND 
MRS. E. S. HOLM 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4951. Complaint, Apr. 21, 1943—Decision, June 25, 1946 


A painting is a likeness, image, or scene depicted with paints without the aid 
of photography. A water color is a painting with pigments for which water, 
and not oil, is used as a solvent. A portrait, in its ordinary accepted 
meaning, is a picture or representation of a face; a likeness, particularly 
in oil. An oil painting is a painting done by hand with brushes in plastic 
oil colors on canvas, or other material, without the aid of photography. 


Where a corporation and two individuals who were its officers, principal stock- 
holders, and directors and owned in part and controlled a collection agency 
operated for its account, engaged in competitive interstate sale and dis- 
tribution of colored photographic enlargements and frames therefor, through 
teams or crews of sales representatives who, equipped with said corporation’s 
identification cards and purported samples of the finished products and 
approved sales talks, solicited members of the public— 

(a) Represented to prospects that the portraits made from the photographs or 
snapshots selected by the agent as a guide for the “painting” or “hand- 
painted portrait” and to be returned with the finished “painting’—which 
in Many cases possessed great sentimental value and could not be dupli- 
cated—would reproduce the type of work displayed in the salesmen’s sample 
colored enlargements of selected photographs, done skillfully and with great 
care and detail; 

When in fact the so-called “paintings” sold and distributed by them were greatly 
inferior in quality, workmanship, and appearance to such samples ; 

(6) Represented through use of such words as “paintings” and “painted por- 
traits” and “oil paintings” that the colored enlargement of the photograph 
or snapshot supplied by the customer would be a painting ; 

The facts being they were merely cheap, quickly made photographic enlarge- 
ments, which were tinted or colored by the use of powdered pigments in 
solution sprayed by means of a mechanical air brush and compressed air, 
and cost at the most, some $1.25 each; 

(c) Falsely represented that the “painting” was being sold as an “introductory 
offer” only; that only a limited number of “paintings” would be placed 
in a given locality; that the customer was being charged only for the time 
of the artist; that the “painting” was being offered at a reduced price and 
that in consideration of such fact the customer agreed that it was to be 
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“protected and exhibited”; or that it was being offered merely at a “special 
advertising price” or at the “cost of production” ; 


(d) Represented to prospective customers that a drawing contest would be held 


to decide who should be one of the few lucky persons in a particular locality 
to have “paintings” placed in their homes in connection with a “special 
advertising offer” and that the lucky drawer would be entitled to receive 
a $20 “painting” free or a substantial discount on the price of a “painting,” 
and, following the invariable drawing of a “lucky” coupon, entered into 
a contract under which, following initial payment of $1.45 or so, the corpora- 
tion agreed to make “one of our $20 high-grade paintings, in the most 
pleasing size, in the Newest Octagonal Design, same as painting shown,” 
or a $5 eredit was allowed following addition of said amount to the price. 
of the “painting,” or the total price was stated as $3.95 with $1.95 to be 
paid down and the balance when color instructions were obtained later ; 


The facts being the prices for said so-called “paintings,” “hand-painted portraits” 


(€) 


(f) 


or “oil paintings” were in excess of those prevailing for such products in 
the ordinary course of business; the enlarged photographs did not possess 
any such sales value as $20 nor did they ever sell for any sum remotely 
approximating said amount; the so-called “lucky” certificates or coupons 
gave the holder no advantage whatsoever, and the procedure known to the 
trade as “the draw” was merely a deceptive sales scheme used to gain entry 
into a prospective customer’s home and to obtain from him a photograph 
or snapshot, and thus initiate the sale of a picture and eventually a frame ; 
Pursued the policy in their initial contacts, when the customer was assured 
that he was under no further obligation, of making no mention of a frame 
for the “painting’—sale of which at an exorbitant price was the objective 
of the entire scheme—or of the fact that the “painting” would be octagonal 
in shape, with a convex or raised surface, or that it would be necessary 
later for the customer to place the “painting” in a frame in order to preserve 
it, and that owing to the unusual shape and design of the “painting” it 
would be impossible for the customer to obtain a frame therefor except from 
said corporation and at exorbitant prices asked by its said sales agents, 
and gave no hint that the corporation’s profits in connection with the busi- 
ness involved were derived from the sale of frames ; 

Made use of such unwarranted and deceptive terms as “field artist,” or 
“instructing artist” for the salesmen who delivered the so-called “sketch” 
of the “painting”’—-which was merely an uncolored rough proof of the en- 
larged photograph—and who mentioned the matter of the frame for the 
first time, and, if customer declined to buy a frame or objected to the price 
asked therefor, sought to force purchase of a frame through various types 
of duress and pressure, informing the customer that the Northwest Studios, 
Ine., had its professional record at stake, would not permit one of its pic- 
tures to become dirty or marred and that no pictures would be delivered 
without frames, and informed him for the first time that a frame for the 
“painting” could not be purchased from any other source, that the corpora- 
tion made the only frame that would fit the “painting.” and that the “paint- 
ing” would not hold its color or be of any value without it, and called 
customer’s attention to his alleged agreement to “protect” and “exhibit” 
the “painting” and to his obligation to buy a frame; and emphasized afore- 
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said representations through the invariable practice of delivering all “paint- 
ings” in frames; ; fj 

(g) Made it a practice, in the event the customer finally declined to buy a 
frame, to refuse to deliver the completed “nainting” regardless of whether 
or not it had been paid for in full, and refused to return the treasured 
family photograph which had been borrowed for use in making the “paint- 
ing” and notwithstanding their agreement to return it, as a result of which 
customers in numerous instances bought “paintings” they did not like or 
wish to buy, and frames at exorbitant prices, and paid said corporation 
sums they did not owe and for which they had not been given credit on its 
records; and, in connection with extended controversies over sales con- 
tracts and long delays in the delivery of orders, made it a practice to pro- 
pose that, rather than go into litigation over the small amount due, they 
would settle for the payment of $1 on the “painting” or $3.50 for the “paint- 
ing” and frame in addition to what the customer might already have paid ; 

(h) Referred customers—of whom it was its practice to require an interest- 

bearing note on the completion of a “painting” or a “painting” and frame 
on which a balance was due—in the event of a controversy over its work 
or a frame, to the so-called “Interstate Finance Company” and gave them 
to understand that it was no longer connected with the matter and that 
they must take up all questions with said company, which was an innocent 
purchaser for value without notice; 

The facts being that “Interstate Finance Company” was merely a trade name 
employed by it for the purpose of collecting sums allegedly due it, whereby it 
was enabled to avoid further responsibility in connection with its contract 
for the completion of a “painting” or the sale of a frame therefor, and whereby 
the purchaser found himself cut off from dealing with the ofiginal com- 
pany with which he had contracted for a “painting” or frame and in a 
controversy with a fictitious collection agency holding an interest-bearing 
note against him; 

With the effect of misleading and deceiving purchasers into the erroneous and 
mistaken belief that such representations were true, and into the purchase 
of substantial quantities of said products as a result of such belief, and of 
unfairly diverting trade to them from their competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair methods 
of competition in Commerce and unfair acts and practices therein. 


Mr. 8S. F. Rose for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Northwest Studios, 
Ine., a corporation, also trading as Interstate Sales Co., and formerly 
trading as Pacific Studios; Charles H. Van Scoy, individually, and as 
president and a director of Northwest Studios, Inc., Mrs. Charles H. 
Van Scoy, individually and as secretary and a director of Northwest 
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Studios, Inc.; and Mrs. E. 8S. Holm, individually, and as treasurer and 
a director of Northwest Studios, Inc., hereinafter referred to as re- 
spondents, have violated the provisions of said act, and it appearing to 


the Commission that a proceeding by it in respect thereof would be in 


the public interest, hereby issues its complaint, stating its charges:1 in 
that respect as followes 

Paracrarn 1. Respondent Northwest Studios, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Washington, having its principal office and place of business 
located at 6013A Phinney Avenue, Seattle, Wash., formerly located . 
and doing business in said city at 1111 Columbia Street and 6034 
Palatine Avenue. 

Respondent Northwest Studios, Inc., her aie referred to as cor- 
porate respondent, for more than 5 years last past, operating from 
the above-stated addresses in the said city of Seattle, Wash., has been 
engaged in the sale and distribution of tinted or colored enlargements 
of photographs or snapshots and of frames therefor. Corporate re- 
spondent causes, and at all times mentioned herein has caused said 
products, when sold, to be transported from the State of Washington 
to the purchasers thereof located in various States of the United States 
other than the State of Washington, and in the District of Columbia. 
Corporate respondent maintains and at all times mentioned herein has 
maintained, a course of trade in said products in commerce, particu- 
larly in the States of Oregon, California, Utah, Arizona, New Mexico, 
Colorado, and Texas. 

Respondent Charles H. Van Scoy is president and a director of 
Northwest Studios, Inc., with his present office and place of business 
located at 905 Pike Street, Seattle, Wash. His office and place of 
business was formerly, at various times, located at 6013A Phinney 
Avenue, 6034 Palatine Avenue, and 1111 Columbia Street, Seattle, 
Wash. 

Respondent Mrs. Charles H. Van Scoy, is secretary and a director 
of Northwest Studios, Inc., with here present office and place of 
business located at 905 Pike Street, Seattle, Wash. Her office and 
place of business was formerly, at various times, located at 6018A 
Phinney Avenue, 6034 Palatine Avenue, and 1111 Columbia Street, 
Seattle, Wash. 

Respondent Mrs. E. S. Holm, is treasurer and a director of Northwest 
Studios, Inc., with here present office and place of business located at 
6013A Pinney Avenue, Seattle, Wash. Her office and place of busi- 
ness was formerly, at various times, located at 6034 Palatine A.venue 
and 1111 Columbia Street in the city of Seattle, Wash. 
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Said individual respondents own all of the capital stock of the 
‘Northwest Studios, Inc., and in conjunction and cooperation with each 
other they direct and control and have directed and controlled the 
business operations, activities, and policies of said corporate respondent 
Northwest Studios, Inc. The aforesaid respondents also own, and ~ 
dominate and control Interstate Finance Co. which is operated for the 
account of Northwest Studios, Inc. Said Interstate Finance Co. 
serves as a collection agency for Northwest Studios, Inc., in collecting — 
various balances alleged to be due from purchasers of pictures, and 
of frames therefor, as will be more fully hereinafter shown. 

Par. 2. In the course and conduct of the aforesaid business respond- 
ents have been and are now engaged in direct and substantial com- 
petition with various corporations, partnerships, and individuals 
engaged in the sale and distribution in commerce between and among 
the various States of the United States and in the District of Columbia, 
of tinted or colored enlargements of photographs or snapshots and 
of frames therefor. : 

Par. 3. In connection with the sale of corporate respondent’s said 
colored photographic enlargements and frames therefor, sales agents 
or representatives employed and directed by respondents visit the 
homes of prospective customers in the cities, towns, and rural com- 
munities of various States of the United States. Under corporate 
respondent’s sales plan said sales agents or representatives are and 
have been organized into teams or crews, each said team or crew work- 
ing under the supervision and authority of corporate respondent. 
Teams or crews are and have been placed in the immediate charge of a 
crew manager or foreman, who keeps in constant touch with the daily 
activities of corporate respondent’s said sales agents or representa- 
tives. Sales talks containing approved methods of approach and 
salesmanship, and convincing arguments, are employed by corporate 
respondent’s said sales agents or representatives in contacting members 
of the public. Each said sales agent or representatives carries an 
identification card or credentials card or certificate or other document 
which is exhibited to prospective customers that are contacted showing 
said salesman or representative to be a duly qualified sales agent or 
sales representative of corporate respondent, and purchasers of corpo- 
rate respondent’s said colored enlargements and frames therefor are 
given to understand, and do understand, that they are contracting or 
dealing with the duly constituted agents of corporate respondent 
—Northwest Studios, Inc. 

Corporate respondent’s said sales agents and representatives in 
soliciting orders carry, and exhibit, attractive samples of work that 
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is represented as typical of that done by corporate respondent. Said 
samples are attractively displayed. They have been reproduced in 
fact and built up from photographic subjects of highest photographic 
value. Colored enlargements of such selected photographs are skill- 
fully done with great care and detail. Many of them closely resemble 
paintings done by hand. These attractive specimens in colored en- 
largements are exhibited by agents or representatives upon entering 
the home of a prospective customer. Respondent company, the sales 
agent represents, is prepared to duplicate or reproduce such type of 
work. Ifa customer is interested the customer is induced to permit the 
sales agent to inspect photographs or snapshots of some member of 
the family, living or dead. Many of such photographs or snapshots 
possess great sentimental value, are kept in family albums, and cannot 
possibly be duplicated. In numerous instances the member of the 
family represented by the photograph has been dead for many years. 
Finally, the sales agent selects a photograph or snapshot pronounced 
suitable or satisfactory for reproduction purposes. The photograph 
or snapshot so selected is represented as serving as a model or guide 
to the Studio’s artist who, it is represented, will paint a portrait of 
the same or make a “painting” or “hand painted portrait” of it. From 
time to time the picture to be made is represented as an “oil painting.” 
The photograph or snapshot borrowed from the customer, the agent 


states, is to be returned with the finished “painting.” 


In further connection with the sale of corporate respondent’s said 
colored enlargements, sales agents of corporate respondent represent 
and have represented that the “painting” is being sold as an “intro- 
ductory offer” only, that only a limited number of “paintings” will be 
placed in a given locality; that the customer is being charged only 
for the time of the artist; that the “painting” is being offered ata 
reduced price and that in consideration of such fact the customer 
agrees that it is to be “protected and exhibited.” In other instances 
it is represented that the “painting” is being offered merely at a 
“special advertising price” or at the “cost of production.” 

Par. 4. Upon contacting prospective customers, sales representatives 
of corporate respondent represent and have represented that a drawing 
contest will be held for the purpose of deciding who shall be one of 
the few lucky persons in a particular city or town to have corporate 
respondent place “paintings” in their homes in connection with a 
“snecial advertising offer.” The agent or salesman in connection with 
said drawing produces a number of slips. It is represented that most 
of said slips are blanks but that a few are trade checks or certificates ; 
that the customer is allowed two draws or trials; that if the customer 
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draws a blank he does not win but if fortunate enough to draw a 4 
winning check or certificate he will be entitled to receive a $20 “paint- — 
ing” free, or a substantial discount on the price of a “painting.” The 
prospective customer draws and finally and invariably wins a “lucky” ~ 
coupon reading: 


SPECIAL 
Gold Certificate 


This entitles holder to our special advertising offer. 

NorTHWEStT STUDIOS. 

The customer is thereupon congratulated by the sales agent upon his 
good luck. Believing the representations of the agent to be true and 
that in drawing “lucky” he has thereby obtained a distinct financial 
advantage and has put himself in the position of obtaining something 
of great value “free” or at a greatly reduced cost, the customer there- | 
upon proceeds to sign a contract whereby upon the initial payment | 
of the sum of $1.45 (or other approximate sum) respondent company ~ 
agrees to make “one of our $20 high-grade paintings, in the most 
pleasing size, in the newest octagonal design, same as painting shown.” —_| 
On occasion, in connection with the execution of contracts obtained 
through the use of the draw, an arbitrary sum of $5 or more is added — | 
to the price of the painting and the credit for such sum is thereupon 
deducted on the face of the contract by reason of the customer’s making | 
a “lucky” draw. In other offers the total price of the painting is | 
stated to be $3.95, the sum of $1.95 to be paid down, the balance to be | 
paid when color instructions are obtained later. "The customer is 
assured that this is a genuine offer and that he is under no further ~ 
obligation. The agent represents here that before finishing the “paint- 
ing” a “field artist” will call with a “sketch” of the “painting” and get 
full color particulars for finishing it. 

Par. 5. In their initial contacts with the customer corporate respond- 
ent’s said sales agents pursue the policy of making no mention of a 
frame for the “painting” and, further, do not disclose to the customer 
that the “painting” to be made will be octagon in shape with a convex 
or raised surface. The information that it will be necessary later 
for the customer to place the “painting” in a frame in order to preserve 
it and that owing to the unusual shape and design of the “painting” 
it will be impossible for the customer to obtain a frame therefor except 
from corporate respondent and at exorbitant prices asked by corporate 
respondent’s said sales agents, is carefully withheld from the un- - 
suspecting customer. No hint is given by said sales agents that the | 
profits obtained by corporate respondent in connection with its here- 
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indescribed business are derived from the sale of frames and that the 
real and ultimate purpose of corporate respondent’s said sales agents 
in contacting the customer in any instance was and is to sell him 
a frame. 

The second sales agent, designated by corporate respondent as a 
“field artist” or “instructing artist,” later appears with an uncolored 
rough proof of the “painting” to be made, the same designated as a 


“sketch,” and being in fact merely an enlarged, unfinished print or 


proof made by photographing the family picture or the snapshot that 
had theretofore been loaned to corporate respondent’s sales agent by- 
the customer. 

The said second sales agent or “field artist” thereupon obtains in- 
structions for the colors to be used in making the “painting” and 
endeavors to sell the customer a frame for the “painting.” The mat- 
ter of the frame is here mentioned usually for the first time. If the 
customer declines to buy a frame or objects to the price asked for a 
frame various types of duress and pressure are employed to force the 
purchase of a frame. The customer on occasion is informed that the 
Northwest Studios, Inc., has its professional record at stake and 
would not permit one of its pictures to become dirty or marred in any 


_ way; that absolutely no pictures will be delivered without frames. 


Where the customer has refused to purchase a frame on account of 
the matter of price, quality or design, the customer then, on various 
occasions, is informed by corporate respondent’s sales agent, and for 
the first time, that a frame for the “painting” cannot be purchased 
from any source other than through respondent corporation; that 
corporate respondent manufactures the only frame that will fit the 
“painting,” that the “painting” will not hold its color or be of any 
value unless it is framed. The attention of the customer is called to 
the customer’s alleged “agreement” to “protect” and “exhibit” the 
“painting” and to the “obligation” of the customer to buy a frame. 
These representations are emphasized by the uniform practice of cor- 
porate respondent’s sales agents to deliver all “paintings” in frames. 
In the event the customer finally refuses to buy a frame, respondents 
have made it a practice to refuse to deliver the completed “painting,” 
regardless of whether or not it has been paid for in full, and have 
retained possession of and have refused and do refuse to return to 
the customer the treasured family photograph which had been bor- 
rowed for use in making the “painting.” In numerous instances cus- 
tomers, in order to obtain the return of treasured family photographs 
have bought “paintings” they did not like or wish to buy, and frames 
at exorbitant prices, and have paid to corporate respondent sums 
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they did not owe and for which they had not been given credit on 
the records of corporate respondent. In connection with extended 
controversies over sales contracts and long delays in the delivery of 
orders respondent corporation has made it a practice to propose set- 
tlements to the effect that rather than go into litigation over the 
small amount due they will settle for the payment of an additional 
sum of $1 on the “painting” or for the sum of $3.50 for the “paint- 
ing” and frame, this in addition to what the customer may already 
have paid thereon. 

Par. 6. Corporate respondent’s said sales agents, in instances where 
a balance is due by the customer on a completed “painting” or on a 
“painting” and frame, require the customer to execute an interest- 
bearing note therefor in favor of Interstate Finance Co., 323 Vance 
Building; Seattle, Wash. In case of subsequent controversy between 
the customer and corporate respondent over the character or price 
of work done by corporate respondent or concerning a frame, the cus- 
tomer is referred to the Interstate Finance Co. for satisfaction. The 
customer is given to understand that corporate respondent is no 
longer interested in or connected with the matter and that the cus- 
tomer must take up all questions with Interstate Finance Co. 

In truth and in fact, Northwest Studios, Inc., and Interstate Fi- 
nance Co. are one and the same, the latter being merely a trade name 
employed by corporate respondent, using a different address, for 
the purpose of collecting sums allegedly due corporate respondent. 
Under said plan corporate respondent was and is enabled to avoid 
further responsibility in connection with its contract for the com- 
pletion of a “painting” or the sale of a frame therefor, by referring 
the purchaser to the Interstate Finance Co., which fictitious company 
has had nothing to do with and plays no part in the production of 
the “painting” or the frame therefor. Said plan or arrangement 
enables and has enabled corporate respondent, the seller of the “paint- 
ing” or frame, through the medium of a fictitious trade name, to 
remove itself from the situation, and the purchaser of such products 
finds himself cut off from dealing with the original company with 
which he had contracted for a “painting” or frame and in a contro- 
versy with a fictitious collection agency holding a note against him 
bearing interest. 

Par. 7. In truth and in fact, the various statements and representa- 
tions made and used by corporate respondent or its sales agents, and 
the acts and practices employed by them in the sale and offering for 
sale of said products in the cities, towns, and communities of the 
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United States, were and are false, deceptive, and misleading in the 
following, among other, particulars: 

(1) The so-called “paintings,” “hand painted portraits,” and “oil 
paintings” as sold by respondents are not paintings or painted portraits 
or oil paintings in any sense of the word, but on the contrary, are 
merely cheap, quickly made photographic enlargements, which are 
tinted or colored by the use of pastel or crayon, water color or other 
powdered pigments sprayed upon the photographic enlargement in 
solution through the use of a mechanical air brush and compressed air, 
and costing at the most, in the neighborhood of $1.25 each. 

(2) Said so-called “paintings,” “hand painted portraits,” or “oil 
paintings” are not:and have not been sold at any “special advertising 
[rice,” or as any “special advertising offer,” nor for the “cost of pro- 
duction,” nor at any “reduced price,” nor to a “few lucky persons” in 
any given locality or community, but on the contrary the prices at 
which respondents sell and have sold the unframed, tinted or colored 
photographic enlargements are and have been in excess of and above 
the regular and customary prices for which said products are and were 
usually and customarily sold in the ordinary course of business. Said 
colored enlargements do not possess nor have they ever possessed any 
sales value of $20 nor any sum remotely approximating $20, nor have 
they ever been sold for $20 or at any price approximating $20. 

(3) The so-called “paintings” sold and distributed by respondents 
are different from and greatly inferior in quality, workmanship, and 
appearance to the samples exhibited to customers by respondents’ said 
sales agents when obtaining orders for said pictures or so-called “paint- 
ings.” 

(4) Purchasers do not understand and have not agreed, in connec- 
tion with contracts, that treasured family photographs loaned by them 
are to be retained by respondents until payment of any sum alleged by 
respondents to be due them. In truth, purchasers are given to under- 
stand that the photographs they have loaned to respondents will be 
returned at the time the finished picture is delivered. 

(5) Respondents conceal and have concealed from purchasers at the 
time the so-called “painting” is ordered the fact that the finished prod- 


‘uct will be delivered in a peculiar convex form, shape, and size and that 


it will be impossible for the customer thereafter to obtain a frame to fit 


said “painting” except from respondents and at prices fixed by them. 


(6) Respondents conceal from purchasers the fact that respond- 


ents’ activities and representations in obtaining contracts for alleged 


“paintings” are really employed to enable respondents to contact pur- 


chasers for the purpose and opportunity of selling them frames of 
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cheap and inferior quality at prices which are in excess of and far 
above the prices at which said frames usually and customarily sell in 
the ordinary course of business. 

(7) Respondents’ sales of frames are accomplished by coercive and 
cppressive acts, practices, and representations, among which are the 
retention of the original family photograph loaned by the customer, or 
the completed “painting,” or both, until a frame is purchased by the 
customer. 

(8) The so-called “field artist” making second contacts for respond- 
ents with customers is not an artist in the sense that such term is ordi- 
narily understood by the consuming public, but on the contrary is 
nothing more than a delivery man or frame salesman operating for and 
on behalf of respondents. Respondents’ so-called “sketch” is nothing 
more than a rough proof of a photographic enlargement that has not 
been retouched or finished in any manner. 

(9) The so-called “lucky” certificates or coupons obtained by cus- 
tomers in connection with an alleged drawing contest conducted by 
respondents’ sales agents in truth and in fact give the holder thereof 
no advantage whatsoever in price or otherwise, for practically all 
prospects thought to be acceptable financial risks are permitted to 
draw a “lucky” certificate or coupon. Said “lucky” draw does not 
win for the customer a $20 “painting” or other priced “painting” 
“free,” nor obtain for the customer any discount off the regular price 
of any “painting” or picture. In truth and in fact, all customers may 
purchase a “painting” or picture at the price used by respondents in 
making the so-called “special introductory offer,” and this procedure 
which is known to the trade as “the draw,” is merely a deceptive sales 
plan or scheme used to gain entry into a prospective customer’s home 
and to obtain from him a photograph or snapshot, and thus initiate 
the sale of a picture, and eventually the sale of a frame. 

(10) The so-called Interstate Finance Co., employing the address 
323 Vance Building, Seattle, Wash., is not a bona fide business enter- 
prise as indicated by its name, but, on the contrary, is merely a trade 
name employed by corporate respondent to obtain collection of sums 
alleged to be due it by customers in payment for pictures and frames. 
Said Interstate Finance Co. is not the bona fide holder for value of any 
note executed in its favor or endorsed to it by any customer. By 
having notes executed in favor of Interstate Finance Co., corporate 
respondent is enabled to subject customers to further harassment and 
pressure through threats of various kinds, and in the case of con- 
troversy or dispute involving the character or quality of work or the 
terms of a sales contract or regarding any balance alleged to be due, 
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corporate respondent is enabled to eliminate itself from the situation 
and the customer is confronted with a controversy with an alleged 
company or concern which has not agreed to make him a picture or to 
sell him a frame therefor. 

Par. 8. A painting isa likeness, image, or scene depicted with paints 


without the aid of photography. A water color is a painting with 


pigments for which water, and not oil, is used as a solvent. <A por- 
trait, in its ordinarily accepted meaning, is a picture of a person 
drawn from life, especially a picture or representation of a face; a 
likeness particularly in oil. An oil painting is a painting done by 
hand with brushes in plastic oil colors on canvas, or other material, 
without the aid of photography. 

Par. 9. The use by respondents of the said false and misleading 
statements and representations in connection with the sale of their 
aforesaid products has a tendency and capacity to, and does, mislead 
and deceive purchasers and prospective purchasers of respondents’ 
said products into the erroneous and mistaken belief that such state- 
ments and representations are true and into the purchase of substantial 
quantities of respondents’ products as a result of such belief. The 
use by respondents of the aforesaid acts and practices has the further 
tendency and capacity to, and does unfairly divert trade to, respond- 
ents from their competitors likewise engaged in the sale and distribu- 
tion of tinted or colored enlargements of photographs and of frames 
therefor, in commerce between and among the various States of the 
United States and in the District of Columbia, who truthfully repre- 
sent their products. As a consequence thereof, substantial injury has 
been done, and is now being done, by respondents to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 10. The aforesaid acts and practices as herein alleged are all 
to the prejudice and injury of the public and of respondents’ com- 
petitors, and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 21, 1948, issued and there- 
after served its complaint in this proceeding upon the respondents, 
Northwest Studios, Inc., a corporation, also trading as Interstate 
Sales Co., and formerly trading as Pacific Studios; Charles H. Van 
Scoy, individually and as president and a director of Northwest 
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Studios, Inc.; Mrs. Marjorie Van Scoy (referred to in the complaint 
as Mrs. Charles H. Van Scoy) individually and as secretary and a 
director of Northwest Studios, Inc., and Mrs. E. S. Holm, individually 


and as treasurer and a director of Northwest Studios, Inc., charging ~ 


them with the use of unfair methods of competition and unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. Thereafter, the respondents Northwest Studios, Ine., 
Charles H. Van Scoy and Mrs. Marjorie Van Scoy filed their answer, 
in which answer they admitted all of the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. (Respondent Mrs. E. S. Holm has 
not filed an answer and her present whereabouts are unknown.) 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the complaint and the answer thereto, and the 
Commission, having duly considered the matter, and being now fully 


advised in the premises, finds that this proceeding is in the interest of 


the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Northwest Studios, Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Washington, having its principal office and place of business 
located at 6013A Phinney Avenue, Seattle, Wash., formerly located 
and doing business in said city at 1111 Columbia Street and 6034 
Palatine Avenue. 

Respondent Northwest Studios, Inc., hereinafter referred to as 
corporate respondent, for more than 5 years last past, operating from 
the above-stated addresses in said city of Seattle, Wash., has been 
engaged in the sale and distribution of tinted or colored enlargements 
of photographs or snapshots and of frames therefor. Corporate re- 
spondent causes, and at all times mentioned herein has caused, said 
products, when sold, to be transported from the State of Washington 
to the purchasers thereof located in various States of the United States 
other than the State of Washington, and in the District of Columbia. 
Corporate respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said products in commerce, particu- 
larly in the States of Oregon, California, Utah, Arizona, New Mexico, 
Colorado, and Texas. 

Respondent Charles H. Van Scoy is president and a director of 
Northwest Studios, Inc., with his present office and place of business 
located at 905 Pike Street, Seattle, Wash. His office and place of 
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business was formerly, at various times, located at 6013A Phinney 
Avenue, 6034 Palatine Avenue, and 1111 Columbia Street, Seattle, 
Wash. 

Respondent Mrs. Marjorie Van Scoy is secretary and a director of 
Northwest Studios, Inc., with her present office and place of business 
located at 905 Pike Street, Seattle, Wash. Her office and place of 
business was formerly, at various times, located at 6018A Phinney 
Avenue, 6034 Palatine Avenue, and 1111 Columbia Street, Seattle, 
Wash. 

Respondent Mrs. E. 8. Holm having filed no answer herein, and her 
present whereabouts being unknown, the term “respondents” as used 
hereinafter will not include this respondent unless the contrary is 
indicated. 

Respondents Charles H. Van Scoy and Mrs. Marjorie Van Scoy are 
among the principal stockholders of Northwest Studios, Inc., and 
have participated actively in the direction and control of its opera- 
tions, activities, and policies. The aforesaid respondents are also part 
owners of and dominate and control Interstate Finance Co., which is 
operated for the account of Northwest Studios, Inc. Said Interstate 
Finance Co., serves as a collection agency for Northwest Studios, Inc., 
in collecting various balances alleged to be due from purchasers of 
pictures, and of frames therefor, as will be more fully hereinafter 
shown. 

Par. 2. In the course and conduct of the aforesaid business, respond- 
ents have been, and are now, engaged in direct and substantial compe- 
tition with various corporations, partnerships, and individuals en- 
gaged in the sale and distribution in commerce between and among the 


- yarious States of the United States and in the District of Columbia, 


of tinted or colored enlargements of photographs or snapshots and of 
frames therefor. 
Par. 3. In connection with the sale of corporate respondent’s said 
colored photographic enlargements and frames therefor, sales agents 
or representatives employed and directed by respondent visit the 
homes of propective customers in the cities, towns, and rural communi- 
ties of various States of the United States. Under corporate re- 
spondent’s sales plan said sales agents or representatives are and have 
been organized into teams or crews, each said team or crew working 
: . s 
under the supervision and authority of corporate respondent. ‘Teams 
or crews are and have been placed in the immediate charge of a crew 
manager or foreman, who keeps in constant touch with the daily 
activities of corporate respondent’s said sales agents or representatives. 
Sales talks containing approved methods of approach and salesman- 
701631—48—vol. 42 ——31 
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ship, and convincing arguments, are employed by corporate respond-— 
ent’s said sales agents or representatives in contacting members of 
the public. Each said sales agent or representative carries an identi- 

fication card or credentials card or certificate or other document which 

is exhibited to prospective customers that are contacted showing said 

salesman or representative to be a duly qualified sales agent or sales 

representative of corporate respondent, and purchasers of corpo- 

rate respondent’s said colored enlargements and frames therefor 

are given to understand, and do understand, that they are contracting 

or dealing with the duly constituted agents of corporate respondent 

Northwest Studios, Inc. 

Corporate respondent’s said sales agents and representatives, in 
soliciting orders, carry and exhibit attractive samples of work that 
are represented as typical of that done by corporate respondent. Said 
samples are attractively displayed. They have been reproduced in 
fact and built up from photographic subjects of highest photographic 
value. Colored enlargements of such selected photographs are skill- 
fully done with great care and detail. Many of them closely resemble 
paintings done by hand. These attractive specimens in colored enlarge- 
ments are exhibited by agents or representatives upon entering the 
home of a prospective customer. Respondent company, the sales agent 
represents, is prepared to duplicate or reproduce such type of work. If 
a customer is interested the customer is induced to permit the sales _ 
agent to inspect photographs or snapshots of some member of the fam- 
ily, living or dead. Many of such photographs or snapshots possess — 
great sentimental value, are kept in family albums, and cannot possibly 
be duplicated. In numerous instances the member of the family repre- 
sented by the photograph has been dead for many years. Finally, 
the sales agent selects a photograph or snapshot pronounced suitable 
or satisfactory for reproduction purposes. The photograph or snap- 
shot so selected is represented as serving as a model or guide to the 
studio’s artist who, it is represented, will paint a portrait of the same or 
make a “painting” or “hand painted portrait” of it. From time to 
time the picture to be made is represented as an “oil painting.” The 
photograph or snapshot borrowed from the customer, the agent states, 
is to be returned with the finished “painting.” 

In further connection with the sale of corporate respondent’s said 
colored enlargements, sales agents of corporate respondent represent 
and have represented that the “painting” is being sold as an “introdue- 
tory offer” only; that only a limited number of “paintings” will be 
placed in a given locality; that the customer is being charged only for 
the time of the artist: that the “painting” is being offered at a reduced 
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price and that in consideration of such fact the customer agrees that 
it is to be “protected and exhibited.” In other instances it is repre- 
sented that the “painting” is being offered merely at a “special adver- 
tising price” or at the “cost of pr een 7 

Par. 4. Upon contacting prospective customers, sales representatives 
of corporate respondent represented and have represented that a 
drawing contest will be held for the purpose of deciding who shall 
be one of the few lucky persons in a particular city or town to have 
corporate respondent place “paintings” in their homes in connection 
with a “special advertising offer.” The agent or salesman, in con- - 
nection with said drawing, produces a number of slips. It is repre- 
sented that most of said slips are blanks but that a few are trade 
checks or certificates; that the customer is allowed two draws or trials; 
that if the customer pee a-blank he does not win but if fortunate 
enough to draw a winning check or certificate he will be entitled to re- 
ceive a $20 “painting” free, or a substantial discount on the price — 
of a “painting.” The prospective customer draws and finally and in- 
variably wins a “lucky” coupon reading: 


SPECIAL 
Gold Certificate 


This entitles hoider to our special advertising offer. 
NogTHWEST STUDIOS. 


The customer is thereupon congratulated by the sales agent upon his 
good luck. Believing the representations of the agent to be true and 
that in drawing “lucky” he has thereby obtained a distinct financial 
_ advantage and has put himself in the position of obtaining something 
of great value “free” or at a greatly reduced cost, the customer there- 
_ upon proceeds to sign a contract whereby upon the initial payment of 
the sum of $1.45 (or other approximate sum) respondent company 
agrees to make “one of our $20 high-grade paintings, in the most pleas- 
ing size, in the newest octagonal design, same as painting shown.” On 
occasion, in connection with the execution of contracts obtained 
through the use of the draw, a arbitrary sum of $5 or more is added to 
the price of the painting and the credit for such sum is thereupon 
deducted on the face of the contract by reason of the customer’s 
making a “lucky” draw. In other offers the total price of the painting 
is stated to be $3.95, the sum of $1.95 to be paid down, the balance 
to be paid when color instructions are obtained later. The customer 
is assured that this is a genuine offer and that he is under no further 
obligation. The agent represents here that before finishing the “paint- 
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ing” a “field artist” will call with a “sketch” of the “painting” and get . 
full color particulars for finishing it. 
Par. 5. In their initial contacts with the customer corporate re- 

spondent’s said sales agents pursue the policy of making no mention of 
a frame for the “painting” and further, do not disclose to the customer 
that the “painting” to be made will be octagon in shape with a con- 
vex or raised surface. The information that it will be necessary later — 
for the customer to place the “painting” in a frame in order to preserve _ 
it and that owing to the unusual shape and design of the “painting” it 
will be impossible for the customer to obtain a frame therefor except 
from corporate respondent and at exorbitant prices asked by corpo- 
rate respondent’s said sales agents, is carefully withheld from the un- 
suspecting customer. No hint is given by said sales agents that the 
profits obtained by corporate respondent in connection with its herein 
described business are derived from the sale of frames and that the real 
and ultimate purpose of corporate respondent’s said sales agents, in 
contacting the customer in any instance, was and is to sell him a — 
frame. 

The second. sales agent, designated by corporate respondent as a 
“field artist” or “instructing artist,” later appears with an uncolored 
rough proof of the “painting” to be made, the same designated as a 
“sketch,” and being in fact merely an enlarged, unfinished print or 
proof made by photographing the family picture or the snapshot 
that had theretofore been loaned to corporate respondent’s sales agent 
by the customer. 

The said second sales agent or “field artist” thereupon obtains in- 
structions for the colors to be used in making the “painting” and 
endeavors to sell the customer a frame for the “painting.” The 
matter of the frame is here mentioned usually for the first time. If 
the customer declines to buy a frame or objects to the price asked for 
a frame, various types of duress and pressure are employed to force 
the purchase of a frame. The customer on occasion is informed that 
the Northwest Studios, Inc., has its professional record at stake and 
would not permit one of its pictures to become dirty or marred in 
any way; that absolutely no pictures will be delivered without frames. 
Where the customer has refused to purchase a frame on account of 
the matter of price, quality, or design, the customer then, on various 
occasions, is informed by corporate respondent’s sales agent, and for 
_ the first time, that a frame for the “painting” cannot be purchased 
from any source other than through respondent corporation; that 
corporate respondent manufactures the only frame that will fit the 
“painting,” that the “painting” will not hold its color or be of any 


~ 
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value unless it is framed. The attention of the customer is called to 
the customer’s alleged “agreement” to “protect” and “exhibit” the 
“painting” and to the “obligation” of the customer to buy a frame. 
These representations are emphasized by the uniform practice of 
corporate respondent’s sales agents to deliver all “paintings” in 
frames. In the event the customer finally refuses to buy a frame, 
respondents have made it a practice to refuse to deliver the com- 
pleted “painting,” regardless of whether or not it has been paid for 
in full, and have retained possession of and have refused and do re- 
fuse to return to the customer the treasured family photograph which ~ 
had been borrowed for use in making the “painting.” In numerous 
instances customers, in order to obtain the return of treasured family 
photographs have bought “paintings” they did not like or wish to 
buy, and frames at exorbitant prices, and have paid to corporate 
respondent sums they did not owe and for which they had not been 
given credit on the records of corporate respondent. In connection 
with extended controversies over sales contracts and long delays in 
the delivery of orders, respondent corporation has made it a practice 
to propose settlements to the effect that rather than go into litigation 
over the small amount due they will settle for the payment of an 
additional sum of $1 on the “painting” or for the sum of $3.50 for 
the “painting” and frame, this in addition to what the customer may 
already have paid thereon. 

Par. 6. Corporate respondent’s said sales agents, in instances where 
a balance is due by customer on a completed “painting” or on a “paint- 
ing” and frame, require the customer to execute an interest-bearing 
note therefore in favor of Interstate Finance Co., 323 Vance Building, 
Seattle, Wash. In case of subsequent controversy between the cus- 
tomer and corporate respondent over the character or price of work 
done by corporate respondent or concerning a frame, the customer is 
referred to the Interstate Finance Co. for satisfaction. The customer 
is given to understand that corporate respondent is no longer inter-- 
ested in nor connected with the matter and that the customer must 
take up all questions with Interstate Finance Co. 

In truth and in fact, Northwest Studios, Inc., and Interstate Finance 


- Co. are one and the same, the latter being merely a trade name em- 


ployed by corporate respondent, using a different address, for the 
purpose of collecting sums allegedly due corporate respondent. Under 
said plan corporate respondent was and is enabled to avoid further 
responsibility in connection with its contract for the completion of a 
“painting” or the sale of a frame therefor, by referring the purchaser 
to the Interstate Finance Co., which fictitious company has had nothing 
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to do with and plays no part in the production of the “painting” or 
the frame therefor. Said plan or arrangement enables and has enabled — 
corporate respondent, the seller of the “painting” or frame, through 
the medium of a fictitious trade name, to remove itself from the situa- 
tion, and the purchaser of such products finds himself cut off from 
dealing with the original company with which he had contracted for 


a “painting” or frame and in a controversy with.a fictitious collection | | 


agency holding a note against him bearing interest. 
Par. 7. In truth and in fact, the various statements and representa- 
tions made and used by corporate respondent or its sales agents, and — 
the acts and practices employed by them in the sale and offering for | 
sale of said products in the cities, towns, and communities of the 
United States, were and are false, deceptive, and misleading in the 7 
following, among other, particulars; | 
(1) The so-called “paintings,” “hand-painted portraits” and “oil b 
paintings,” as sold by respondents, are not paintings or painted por- 
traits or oil paintings in any sense of the word, but on the contrary 
are merely cheap, quickly made photographic enlargements, which are 
tinted or colored by the use of pastel or crayon, water color or other | 


powdered pigments sprayed upon the photographic enlargement in 


solution through the use of a mechanical air brush and compressed air, | 
and costing at the most, in the neighborhood of $1.25 each. | 

(2) Said so-called “paintings,” “hand-painted portraits” or “oil 
paintings” are not and have not been sold at any “special advertising 


price,” or as any “special advertising offer,” nor for the “cost of pro- @ | 
duction,” nor at any “reduced price,” nor to a “few lucky persons” in 


any given locality or community, but on the contrary the prices at 


which respondents sell and have sold the unframed, tinted, or colored | 


photographic enlargements are and have been in excess of and above — 
the regular and customary prices for which said products are and were 
usually and customarily sold in the ordinary course of business. Said _ 
colored enlargements do not possess nor have they ever possessed any 
sales value of $20 nor any sum remotely approximating $20, nor have 
they ever been sold for $20 or at, any price approximating $20. 
(3) The so-called “paintings” sold and distributed by respondents 

are different from and greatly inferior in quality, workmanship, and 
appearance to the samples exhibited to customers by respondents’ said 
sales agents when obtaining orders for said pictures or so-called 
“paintings.” 

-—(4) Purchasers do not understand and have not agreed, in connec- 
tion with contracts, that treasured family photographs loaned by them 
are to be retained by respondents until payment of any sum alleged 
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by respondents to be due them. In truth, purchasers are given to 
understand that the photographs they have loaned to respondents will 


be returned at the time the finished picture is delivered. 


(5) Respondents conceal and have concealed from purchasers at the - 
time the so-called “painting” is ordered the fact that the finished 
product will be delivered in a peculiar convex form, shape, and size, 
and that it will be impossible for the customer thereafter to obtain a 
frame to fit said “painting” except from respondents and at prices 
fixed by them. 

(6) Respondents conceal from purchasers the fact that respondents’ _ 
activities and representations in obtaining contracts for alleged 
“paintings” are really employed to enable respondents to contact 
purchasers for the purpose and opportunity of selling them frames 
of cheap and inferior quality at prices which are in excess of and far 
above the prices at which said frames usually and customarily sell in 
the ordinary course of business. 

(7) Respondents’ sales of frames are accomplished by coercive and 
oppressive acts, practices, and representations, among which are the 
retention of the original family photograph loaned by the customer, 
or the completed “painting,” or both, until a frame is purchased by the 
customer. 

(8) The so-called “field artist” making second contacts for re- 
spondents with customers is not an artist in the sense that such term 
is ordinarily understood by the consuming public, but on the contrary 
is nothing more than a delivery man or frame salesman operating for 
and on behalf of respondents. Respondents’ so-called “sketch” is 
nothing more than a rough proof of a photographic enlargement that 
has not been retouched or finished in any manner. 

(9) The so-called “lucky” certificates or coupons obtained by cus- 
tomers in connection with an alleged drawing contest conducted by 
respondents’ sales agents in truth and in fact give the holder thereof 
no advantage whatsoever in price or otherwise, for practically all pros- 
pects thought to be acceptable financial risks are permitted to draw a 
“lucky” certificate or coupon. Said “lucky” draw does not win for the 
customer a $20 “painting” or other priced “painting” “free,” not ob- 
tain for the customer any discount off the regular price of any “paint- 
ing” or picture. In truth and in fact, all customers may purchase a 
“painting” or picture at the price used by respondents in making the 
so-called “special introductory offer” and this procedure, which is 
known to the trade as “the draw,” is merely a deceptive sales plan or 
scheme used to gain entry into a prospective customer’s home and to 
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obtain from him a photograph or snapshot, and thus initiate the sale _ 
of a picture, and eventually the sale of a frame, 

(10) The so-called Interstate Finance Co. employing the address . 
. 823 Vance Building, Seattle, Wash., is not a bona fide business enter- — 
prise as indicated by its name, but on the contrary is merely a trade 
name employed by corporate respondent to obtain collection of sums ~ 
alleged to be due it by customers in payment for pictures and frames. 
Said Interstate Finance Co. is not the bona fide holder for value of — 
any note executed in its favor or endorsed to it by any customer. By — 
having notes executed in favor of Interstate Finance Co. corporate 
respondent is enabled to subject customers to further harassment and — 
pressure through threats of various kinds, and in the case of contro- — 
versy or dispute involving the character or quality of work or the ~ 
terms of a sales contract or regarding any balance alleged to be due 
corporate respondent is enabled to eliminate itself from the situation ~ 
and the customer is confronted with a controversy with an alleged , 
company or concern which has not agreed to make him a picture or to 
sell him a frame therefor. 

Par. 8. A painting is a likeness, image, or scene depicted with 
paints without the aid of photography. A water-color is a painting 
with pigments for which water, and not oil, is used as a solvent. A 
portrait, in its ordinary accepted meaning, is a picture or representa- 
tion of a face; a likeness particularly in oil. An oil painting is a 
painting done by hand with brushes in plastic oil colors on canvas, or 
other material, without the aid of photography. 

Par. 9. The use by respondents of the said false and misleading | 
statements and representations in connection with the sale of their — 
aforesaid products has a tendency and capacity to, and does, mislead 
and deceive purchasers and prospective purchasers of respondents’ 
said products into the erroneous and mistaken belief that such state- 
ments and representations are true and into the purchase of sub-_ 
stantial quantities of respondents’ products as a result of such belief. 
The use by respondents of the aforesaid acts and practices has the 
further tendency and capacity to and does unfairly divert trade to 
respondents from their competitors likewise engaged in the sale and — 
distribution of tinted or colored enlargements of photographs and 
of frames therefor, in commerce between and among the various 
States of the United States and in the District of Columbia, who truth- 
fully represent their products. Asa consequence thereof, substantial 
injury has been done and is now being done by respondents to compe- 
tition in commerce between and among the various States of the 
United States and in the District of Columbia. 
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The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondents, Northwest Studios, Inc., Charles H. Van Scoy, and Mrs. 
Marjorie Van Scoy, in which answer said respondents admit all of 
the material allegations of fact set forth in said complaint and state 
that they waive all intervening procedure and further hearing as to 
said facts, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That respondent Northwest Studios, Inc., a corpora- 
tion, also trading as Interstate Sales Co., or trading under any other 
name, and its officers, and respondents Charles H. Van Scoy and Mrs. 
Marjorie Van Scoy, individually and as officers and directors of said 
corporation, and respondents’ representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of photographs, 
including tinted or colored photographs and enlargements or minia- 
tures thereof, do forthwith cease and desist from: 

1. Using the terms “paintings,” “hand-painted portraits,” and “oil 
paintings,” or any other term of similar import, to describe, designate, 
or refer to respondents’ products; or otherwise representing, directly 
or by implication, that respondents’ products are paintings. 

2. Representing that pictures sold in the regular course of business 
at the usual and customary prices therefor are, or will be, sold only 
to a limited number of customers, or at a “special advertising price” 
or as a “special advertising offer,” or for the “cost of production” 
or to “a few lucky persons,” or representing in any manner that the 
purchaser is receiving an advantage in price or other consideration 
not ordinarily available. 

3. Representing that the picture to be made and delivered will be a 
reproduction or duplicate of the sample displayed to the customer, 
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unless in fact the picture thereafter delivered is of the same quality, 4 


design, and workmanship as such sample. 

4, Failing or refusing, in cases where a picture ordered has been — 
completed and paid for, to deliver to the customer the completed 
picture and the original photograph or snapshot previously loaned 
oe the customer for use in producing the picture. . 

. Concealing from or failing to disclose to customers at the time 
Sidhe es are ordered that the finished picture, when delivered, will be © 
so shaped and designed that it can only be used in a specially designed, 
odd-style frame which can be Biers 3 only from respondents at a 
price fixed by them. 

6. Using the term “field atic »” “instructing artist,” or similar 
terms, to designate, describe, or refer to operators or salesmen defiv- 
ering pieon es or Gckotohes? of pictures, or selling frames. 

7. Using a “draw,” “draw contest,” or conalia “lucky” blanks, 
trade checks, certificates or coupons, or any other device, plan, or 
scheme, or any prize contest or special introductory. or advertising 
offer, so as to represent, indicate or imply that any customer will 
obtain a financial advantage thereby, or be entitled to receive any pic- 
ture free or to receive a substantial discount or reduction in the price 
of any picture or pictures. 

8. Representing that Interstate Finance Co. or any similar collection 
agency operated by or for respondents is an innocent purchaser for 
value without notice of notes for unpaid balances due on pictures or 
frames sold to the consuming public by respondents, or has in good 
faith discounted such notes or paid out any money or given anything 
of value in connection with the alleged purchase of said notes. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
they have complied with this order. 

It is further ordered, That this proceeding be, and it hereby is, dis- 
missed as to respondent Mrs. E. S. Holm, without prejudice to the 
right of the Commission to institute further proceedings against said 
respondent. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Josten Manuracrurrne Co. and Danret C. Gatnry, Watrer H. 
Gainey, Aubert L. Sperry, and Aperzert N. Josten, individually 
and as directors of said corporation. Complaint, September 7, 1944. 
Order, January 4, 1946. (Docket 5214.) 

Charge: Misrepresenting prices as “list” or “catalog” (or usual 
retail prices) in its price lists and catalogues, distributed generally 
(1) to dealers in unrelated products, and who do not stock its mer- 
chandise for resale, and (2) to groups of individuals, and individuals 
who buy for their own use; in connection with the manufacture and 
sale of medals, trophies, and classroom jewelry. 

Record closed without prejudice, after answer, by the following 
order: 

This matter coming on for consideration by the Commission upon 
request of respondents for dismissal of the complaint issued herein, 
without prejudice, and it appearing to the Commission that the re- 
spondents have expressed their intentions in writing, to be bound 
by the Trade Practice Conference Rules promulgated for the Catalog 
Jewelry and Giftware Industry on December 23, 1943, and have fur- 
nished satisfactory evidence of such intention, and the Commission 
having duly considered said request and the record herein, and being 
fully advised in the premises ; 

It is ordered, That the case growing out of the complaint herein, 
issued on September 7, 1944, be and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the case and resume 
trial thereof in accordance with its regular procedure. 

Mr. R. A. McOuat for the Commission. 

Mr. Samuel Lord, of Owatonna, Minn., and Dorsey, Colman, Barker, 
Scott & Barber, of Minneapolis, Minn., for respondents. 


Tpentirication Puare & Macurne Co., Inc., Joun B. Potnarp and 
Rosert C. Farreerc. Complaint, October 29, 1941. Order, February 
1, 1946. (Docket 4620.) 

Charge: Advertising falsely or misleadingly as to size of business 
and dealer being manufacturer; in connection with the manufacture 
and sale of name plates and in the sale of stamping machines. 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing to the Commission that the charter of the 
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corporate respondent has been dissolved since the issuance of the 
complaint and that the whereabouts of the individual respondents 
named in the complaint are unknown, and the Commission having 
duly considered the matter, and being now fully advised in the 
premises ; : 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen the same and resume trial thereof in accordance 
with its regular procedure. 

Before Ir. James A. Purcell, trial examiner. 

Mr. S. F. Rose for the Commission. 


American WaAxeED Paper ASSOCIATION, various individuals as mem- 
bers of the Board of Governors of said association, and regular and 
irregular members of said association. Complaint, April 12, 1944. 
Order, February 18, 1946. (Docket 5149.) 

Charge: Engaging in an understanding, agreement, combination 
and conspiracy on the part of respondents, and in planned or prear- 
ranged common course of action among themselves and with and 
through said respondent association, its officers and members of its 
Board of Governors to hinder and suppress competition in the manu- 
facture and interstate sale and distribution of waxed paper and simi- 
lar and kindred papers to purchasers thereof; to hinder and suppress 
competition between and among manufacturers of said waxed paper 
and similar and kindred paper in selling said products to the pur- 
chasers thereof; and to create and maintain a monopoly in the manu- 
facture and interstate sale and distribution of said waxed paper and 
similar and kindred papers in the said regular members and irregular 
members of said respondent association and in said respondent Ohio 
Wax Paper Co.; wr 

And pursuant thereto fixing minimum prices, maintaining identical 
delivered prices, maintaining an identical zoning system, and making 
use of various other restrictive acts, practices and concert of action as 
set out in detail in the complaint as reproduced in full as follows: 


Complaint 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that American Waxed 
Paper Association, its officers, members of its Board of Governors and 
members and Ohio Wax Paper Company, hereinafter referred to as 
respondents, have violated the provisions of Section 5 of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
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thereof would be in the public interest, hereby issues its complaint, 


stating its charges in that respect as follows: 
Paracrapy 1. Respondent American Waxed Paper Association, is 


an unincorporated trade association, with its principal and only office 


and place of business located at 1532 Lincoln-Liberty Building in the 
city of Philadelphia, within the State of Pennsylvania. ‘The regu- 
lar membership of said respondent American Waxed Paper Associa- 
tion is composed of approximately twenty individuals, partnerships 
and corporations who are located in the various States of the United 
States and who are engaged in the manufacture and distribution of 
waxed paper and similar papers in interstate commerce. 

The said respondent American Waxed Paper Association was or- 
ganized for the declared purpose, among others, of securing coopera- 
tion and united effort in all matters relating to the protection and pro- 
motion of the waxed paper industry; to promote mutual confidence 
among and between the manufacturers and consumers of waxed paper 
and waxed paper products; to develop standards of waxed paper, 
waxed paper products and raw materials used in their manufacture 
that. will be recognized by the industry, the trade and the public; to 
develop trade customs, covering the manufacture and sale of waxed 
paper and waxed paper products that will be fair and reasonable for 
both the manufacturer and the buyer; to develop credit information; to 
establish a research department; to further the development and 
the use of waxed paper and waxed paper products; to develop arbi- 
tration methods as a means of settling disputes in the industry. Said 
respondent American Waxed Paper Association is hereinafter referred 
to for convenience as respondent Association. 

Respondent George J. Lincoln, Jr., of 1532 Lincoln-Liberty Build- 
ing, in the city of Philadelphia, in the State of Pennsylvania, who, in 
his individual capacity and in his capacity as an officer of said re- 
spondent Association, is named as respondent herein, is Secretary- 
Treasurer and Manager of respondent Association. 

The names and addresses of the members of the Board of Governors 
of said respondent Association, who, in their individual capacities and 
as such members of said Board of Governors of said respondent Asso- 
ciation, are named as respondents herein, are Donald A. Snyder, care of 
Menasha Products Company, Menasha, Wisconsin; L. O. Turner, care 


of Detroit Waxed Paper Company, 1721 Pleasant Avenue, River 


Rouge, Michigan; R. B. Donnelley, care of Central Waxed Paper 
Company, 5659 West Taylor Street, Chicago, Illinois; Leslie L. Jacobs, 
care of Pollock Paper & Box Company, Dallas, Texas; A. Southon, 
care of Kalamazoo Vegetable Parchment Company, Kalamazoo, 
Michigan; H. O. Nichols, care of Crown Williamette Paper Company, 
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Division of Crown Zellerbach Corporation, 122 East 42d Street, New 
York, New York; D. C. Hurlburt, care of Ben-Mont Papers, Inc., 
Bennington, Vermont; Van H. Wilshire, care of Specialty Papers 
Company, Dayton, Ohio; J. E. Edelstein, care of Rapinwax Paper 
Company, 150 26th Avenue SE., Minneapolis, Minnesota; Karl Zim- 
mer, care of Zimmer Paper Products, 1450 East 20th Street, 
Indianapolis, Indiana. 

Par. 2. Respondent Badger Paper Mills, Inc., is a corporation or- 
ganized and existing under the laws of the State of Wisconsin, with 
its principal office and place of business located at Peshtigo, within 
the State of Wisconsin. Said respondent is engaged in the manufac- 
ture and sale of sulphite pulp and bleached sulphite paper. 

Respondent Ben-Mont Papers, Inc. is a corporation organized and 
existing under the laws of the State of Vermont with its principal 
office and place of business located at Bennington, within said State — 
of Vermont. Said respondent is engaged in the converting of paper — 
into paper products, including gift wrapping papers and plain and 
printed waxed papers and the sale thereof. 

Respondent Berst-Forster-Dixfield Company is a corporation or- 
ganized and existing under the laws of the State of Maine and main- 
tains its principal office and place of business at 155 East 44th Street, 
in the city of New York, within the State of New York. Said re- 
spondent is engaged in the manufacture and sale of wood, paper and 
pulp products, including various kinds of waxed papers. 

Respondent Crown Zellerbach Corporation is a corporation or- 
ganized and existing under the laws of the State of Nevada with its 
principal office and place of business located at 343 Sansome Street, in 
the city of San Francisco, within the State of California. Said re- 
spondent is engaged in the manufacture and sale of various kinds of 
paper, including newsprint, kraft and sulphite wrapping and bag 
papers, tissues, kraft board, waxed paper, etc. The waxed paper busi- 
ness of said respondent is conducted under the fictitious trade name 
Western Waxed Paper Company. 

Dixie Waxed Paper Company, Inc. is a corporation organized and 
existing under the laws of the State of Texas, with its principal office 
and place of business located at South Polk Street and Sante Fe Rail- 
road in the city of Dallas, within the State of Texas. Said respondent 
is engaged in the manufacture and sale of waxed paper and waxed 
glassine bags. 

Respondent Kalamazoo Vegetable Parchment Company is a cor- 
poration organized and existing under the laws of the State of Michi- 
gan, with its principal office and place of business located at Kala- 
mazoo within the said State of Michigan. Said respondent is engaged 
in the manufacture and sale of vegetable parchment, waxed, oiled, 
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grease-proof, and other special papers used in the protection of foods, 
tobaccos, ete. 

Respondent Marathon Paper Mills Company is a corporation or- 
ganized and existing under the laws of the State of Wisconsin, with 
its principal office and place of business located at Menasha within 
the said State of Wisconsin. Said respondent is engaged in the manu- 
facture and sale of paper and paper specialties, including waxed 
paper, which said waxed paper business is conducted.under the name 
of Menasha Products Company. 

Respondent Mid-West Wax Paper Company is a corporation or- 
ganized and existing under the laws of the State of Iowa with its 
principal office and place of business located at Fort Madison, within 
the said State of Iowa. Said respondent is engaged in the manufac- 
ture and sale of waxed paper and printed bread wrappers. 

Respondent Nashua Gummed and Coated Paper Company is a cor- 
poration organized and existing under the laws of the State of Massa- 
chusetts with its principal office and place of business located at 44 
Franklin Street, Nashua, New Hampshire. Said respondent is en- 
gaged in the manufacture and sale of paper specialties, including the 
manufacture of printed bread wrappers. 

Respondent Pacific Waxed Paper Company is a corporation organ- 
ized and existing under the laws of the State of Washington, with 
its principal office and place of business located at 1505 Sixth Avenue 
in the city of Seattle, within said State of Washington. Said re- 
spondent is engaged in the manufacture and sale of waxed paper, 
including printed wrappers of various kinds. 

Respondent Paterson Parchment Paper Company is a corporation 
organized and existing under the laws of the State of New Jersey, 
with its principal office and place of business located at Bristol, 
within the State of Pennsylvania. Said respondent is engaged in 
the manufacture and sale of paper, including vegetable parchment 
paper. 
~ Respondent Pollock Paper & Box Company is a corporation organ- 
ized and existing under the laws of the State of Texas, with its 
principal office and place of business located at 2236 South Lamar 
Street, in the city of Dallas, within said State of Texas. Said re- 
spondent is engaged in the manufacture and sale of waxed paper 
and paper boxes. 

Respondent Rapinwax Paper Company is a corporation organized 
and existing under the laws of the State of Minnesota, with its prin- 
cipal office and place of business located at 150 Twenty-Sixth Avenue, 
S. E., in the city of Minneapolis, within said State of Minnesota. 

Respondent Riegel Paper Corporation is a corporation organized 
and existing under the laws of the State of New Jersey. with its prin- 
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cipal office and place of business located at 342 Madison Avenue, in 


the city of New York, within the State of New York. Said respondent 
is engaged in the manufacture and sale of paper specialties. 


Respondent Southern Paper Company, Ltd., is a corporation or- 
ganized and existing under the laws of the State of Delaware, with © 


its principal office and place of business located at 531-537 Tchoupi- 
toulas Street, in the.city of New Orleans, within the State of Louisi- 
ana. Said respondent is engaged in the manufacture and sale of 
paper and paper products, including waxed. paper. 

Respondent The Specialty Papers Company is a corporation or- 
ganized and existing under the laws of the State of Ohio, with its 
principal office and place of business located at 802 Miami Chapel 
Road, in the City of Dayton, within said State of Ohio. Said respond- 
ent is engaged in the manufacture and sale of plain and printed 
waxed paper. 

Respondent Waxide Paper Company is a corporation organized 
and existing under the laws of the State of Missouri, with its principal 


office and place of business located at 20th and Trace Streets, in the 


city of Kansas City, within said State of Missouri. 
Respondent West Carrollton Parchment Company is a corporation 
organized and existing under the laws of the State of Delaware, with 


its principal office and place of business located at West Carrollton, ! 


within the State of Ohio. Said respondent is engaged in the manufac- 

ture and sale of vegetable parchment paper and of waxed paper. 
Respondents Karl R. Zimmer and Lorena H. Zimmer are individuals 

and are partners trading and doing business under the name of Zim- 


~ 


mer Paper Products Company, with its principal office and place of | 


business located at 1450 E. 20th Street, in the city of Indianapolis, 
within the State of Indiana. 

All of the above respondents named in this paragraph are regular 
dues-paying members of said respondent Association and have co- 
operated in its various activities. Said respondents are hereinafter 
for convenience designated as regular members. 

Par. 3. Respondent American Tissue Mills is a corporation or- 
ganized and existing under the laws of the State of Massachusetts, 
with its principal office and place of business located at 12 Crescent 
Street, in the city of Holyoke, within the said State of Massachusetts. 

Respondent Central Waxed Paper Company is a corporation or- 
ganized and existing under the laws of the State of Illinois, with its 
principal office and place of business located at 5659 West Taylor 
Street, in the city of Chicago, within said State of Illinois. 

The respondent The Hamersley Manufacturing Company is a cor- 
poration organized and existing under the laws of the State of New 
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Jersey, with its principal office and place of business located at 100 
River Drive in Garfield, within the said State of New Jersey. 

The respondent the Henle Wax Paper Manufacturing Company, 
Inc., is a corporation organized and existing under the laws of the 
State of New York, with its principal office and place of business lo- 
cated at 1428 Longfellow Avenue, in the Bronx, within the State of 
New York. 

Respondent Newark Paraffine & Parchment Paper Company is a 
corporation organized and existing under the laws of the State 
of New Jersey, with its principal office and place of business located 
at 50 Jelliff Avenue in the city of Newark, within the said State of 
New Jersey. 

All of the said respondents herein mentioned are engaged in the 
manufacture and sale of paper and paper products, including waxed 
papers. Said respondents have from time to time and irregularly 
paid dues to said respondent Association and are known as irregular 
dues-paying members of said respondent Association. Said respond- 
ents have also irregularly been represented at meetings of said re- 
spondent Association and have cooperated with said respondent As- 
sociation in its activities. Said respondents are hereinafter, for 
convenience, designated as irregular members. 

Par. 4. Respondent Ohio Wax Paper Company is a corporation 


‘organized and existing under the laws of the State of Ohio, with 


its principal office and place of business located at 780 Frebis Avenue 
in the city of Columbus, within said State of Ohio. Said respondent 
is engaged in the manufacture and sale of waxed paper and printed 
bread wrappers. 

Said respondent was a member of said respondent Association 
up to July 1941, and has cooperated and now cooperates in the var- 
jous activities of said Association and its members. 

Par. 5. The aforesaid regular dues-paying members and irregular 
dues-paying members of said respondent Association and said Ohio 
Wax Paper Company, hereinabove named in Paragraphs Two, Three 
and Four are located in various States of the United States and are 
engaged in the manufacture and distribution and sale of paper and 
various paper products, including both plain and printed waxed 
paper, to purchasers thereof located in States other than the State 
in which said respective respondents are located. Said respondents 
cause said products, when so sold, to be transported from their 
respective places of business through the several States of the United 
States to the purchasers thereof located at various points in the 
several States of the United States other than the State of origin © 
of such shipments and in the District of Columbia. There has 
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been and now is a course of interstate trade and commerce in 
said products in and through the several States of the United 
States between the members of said respondent Association and said 
Ohio Wax Paper Company and purchasers of said products located 
throughout the several States of the United States and in the District — 
of Columbia. Said respondents, as hereinbefore named in Para- 
graphs Two, Three and Four hereof, are now, and have been during 
all of the times mentioned herein, engaged in active and substantial 
competition with other manufacturers and sellers of waxed paper 
in seeking to make and making sales of their respective products 
in interstate commerce throughout the several States and in the Dis- 
trict of Columbia save and except to the extent to which such com- 
petition has been restrained, lessened, injured and suppressed by the 
understandings, agreements, combinations and conspiracies herein- 
after set forth, and but for the facts hereinafter alleged would now | 
be in free, active, open and substantial:competition with each other. 

Par. 6. Respondent regular and irregular members of said respond- 
ent Association, acting in cooperation with each other and with ~ 
respondent Ohio Wax Paper Company, and through and in coopera- 
tion with said respondent Association, its officers and Board of Gov- 
ernors, and each of them, during the period of time, to wit, from 
prior to December 1936 to the date of this complaint, have engaged 
in an understanding, agreement, combination, conspiracy and in 
planned or prearranged common course of action among themselves 
and with and through said respondent Association, its officers and 
members of its Board of Governors to hinder and suppress competi- - 
tion in the manufacture and interstate sale and distribution of waxed 
paper and similar and kindred papers to purchasers thereof ; to hinder 
and suppress competition between and among manufacturers of said 
waxed paper and similar and kindred paper in selling said products to 
the purchasers thereof; and to create and maintain a monopoly in the 
manufacture and interstate sale and distribution of said waxed paper 
and similar and kindred papers in the said regular members and 
irregular members of said respondent Association and in said 
respondent Ohio Wax Paper Company. 

Par. 7. Pursuant to said understanding, agreement, combination, 
conspiracy and planned or prearranged common course of action above 
alleged, and in furtherance thereof, the respondents have acted in 
concert and in cooperation with each other to do and in doing the 
following, among other, acts and things: 

—(a) Respondent manufacturers have fixed minimum prices for the 
sale of the various types of waxed paper sold and distributed by them; 

(6) Respondent manufacturers have maintained identical delivered 
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prices for the sale of the various types of waxed paper sold and dis- 
tributed by them; 

(¢) Respondent members and respondent Ohio Wax Paper Com- 
pany have adopted and maintained an identical zoning system by 
means of which the United States is divided into zones or districts, 
and said respondents have established and maintained with each other 


fixed identical delivered prices for the various types of waxed paper, 


using Zone or District No. 1 as the base, with stated differentials for 
the other zones or districts, with the result that the delivered price 
of each article is the same to all purchasers located in each respective 
zone or district regardless of the location in the particular zone or 
district of said purchaser and regardless of the location of the parti- 
cular respondent making said sale to said purchaser ; 

(d) Respondent Association has promulgated and compiled so- 
called trade customs and practices in the form of rules and regula- 
tions dealing with the allocation and classification of grades, gradings, 
quotations and sales, special provisions for certain grades and other 
so-called trade customs, including a pricing guide containing a map 
dividing the United States into the zones or districts aforementioned 
which are used to establish price differentials to be charged in each 
zone; also so-called unfair methods of competition and forms or 
methods of reporting statistics and forms and methods for price fil- 
ing; and said respondent manufacturers have generally adopted and 
used said rules and regulations in the conduct of their said respective 
businesses and in carrying out and performing the acts and things 
hereinabove alleged; 

(€) Respondent manufacturers have fixed and maintained uniform 
discounts and terms in the sale of the various types of waxed paper 
sold and distributed by them; 

(7) Respondent manufacturers have charged simultaneously the 
prices and discounts at which they sell the various types of waxed 
Paper ; 

(g) Respondent manufacturers have agreed to file with the re- 
spondent Association copies of invoices and orders covering their 
sales of the various types of waxed paper, each invoice to contain 
the name of the purchaser, the quantity sold and the price, and have 
actually filed said invoices with respondent Association; agreed to 
file and have actually filed with the respondent Association their price 
lists for the various types of waxed paper; agreed that they would 
not change or deviate from such filed prices until new and different 
prices were so filed by them; agreed that the respondent Association 
could, and it did, disseminate prices so filed with said respondent 
Association to all other members of said respondent Association in 
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some instances, and to all members of classification groups of mem-_ 
bers in other instances; 

(2) Respondent manufacturers have furnished the respondent As- 
sociation with lists of bakeries under contract with said respondent 
manufacturers for the sale and delivery of various types of bread 
‘wrappers; 3 

(i) Respondent Association has from time to time issued “Official 
Codes of Roll Wrappers” for the use of said respondent manufacturers 
which said official codes classified and codified the bread wrappers 
used by said bakeries; 

(7) Respondent manufacturers agreed to abide by and did abide 
by said “Official Codes of Roll Wrappers” in determining the prices 
at which said respondents would sell to various bakery purchasers; 

(%) Respondent Association, at the direction of its Board of Gov- 
ernors, has from time to time purchased the equipment of bankrupt 
concerns and resold said equipment to its membership for the pur- 
pose of preventing the use of said equipment in the production of 
waxed paper by others in competition with the membership of said 
respondent Association and so that any further production of waxed 
paper by means of or by the use of said equipment would be subject 
to the understandings, agreements, combinations, conspiracies and 
planned or prearranged common courses of action herein set forth; 

(4) Respondent Association has sought to and has maintained com- 
pliance by the respondent members and respondent Ohio Wax Paper 
Company with the rules, trade practices, agreements, understandings, 
conspiracies and planned or prearranged common courses of action — 
hereinbefore set forth by the means of exhortations, moral persuasion, 
threats, personal contact by the respondent secretary, the investigation 
of complaints and by other coercive means; 

(m) The respective respondent manufacturers systematically and 
habitually discriminated in price among their respective customers in 
order to accomplish their purpose of establishing and maintaining their 
zoning plan of identical delivered costs to be paid by all purchasers of 
a given class within each zone, regardless of the differing costs of de- 
livery from each respondent manufacturer to any given destination 
and regardless of the differing costs of delivery by any given manufac- 
turer to various destinations within the various zones. Such dis- 
crimination consisted of systematically charging and collecting from 
purchasers located nearer freightwise to the respective plants of the 
respective respondent manufacturers, higher amounts per unit of 
product than from purchasers located farther freightwise from such | 
plants, after making due allowance for differences in costs of delivery. | 
Such discrimination is inherent in respondents’ planned or pre- 
arranged common course of action with reference to said zoning sys- 
tem of identical delivered prices. 
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Par. 8. The capacity, tendency, and results of said understandings, 
agreements, combination, conspiracies, and planned or prearranged 
common courses of action and the acts and things done thereunder 
and pursuant thereto by said respondents, as hereinbefore set forth, 
have been and now are to unduly and unlawfully restrict, restrain, 
hinder, and prevent price competition between and among said re- 
spondents in the sale of the various types of waxed paper in inter- 
state commerce within the intent and meaning of Section 5 of the 
Federal Trade Commission Act; to unduly and unlawfully restrict and 
restrain trade and commerce in said waxed paper; to eliminate com- 
petition in the manufacture and sale of said waxed paper with the re- 
sulting tendency and capacity of creating a monopoly in the manufac- 
ture and sale of said waxed paper products in commerce in said re- 
spondent members of said respondent Association and the respondent 
Ohio Wax Paper Company; to place in the respondents the power to 
control and to enhance prices of said waxed paper and to unreason- 
ably restrain interstate commerce in said waxed paper products. 

Par. 9. The acts and practices of said respondents, as herein al- 
leged, are all to the prejudice of competitors of said respondents and 
of the public; have a dangerous tendency to and have actually hindered 
and prevented competition in the manufacture and sale of waxed paper 
and similar and kindred papers in commerce within the intent and 
meaning of Section 5 of the Federal Trade Commission Act; have un- 
reasonably restrained such commerce in waxed paper and similar and 
kindred lines of paper and constitute unfair methods of competition 
‘in commerce within the intent and meaning of Section 5 of the Federal 
Trade Commission Act. 

Dismissed without prejudice, after answers, by the following order: 

This matter coming on to be heard upon the motion filed by counsel 
for respondents that the Commission dismiss the complaint herein, 
and the Commission having duly considered the said motion and the 
record herein, and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice." 

Mr. Reuben J. Martin for the Commission. 

Thompson, Knight, Harris, Wright & Weisberg, of Dallas, Tex., 
and Stinson, Mag, Thomson, McEvers & Fizzell, of Kansas City, Mo., 


1 Said motion to dismiss recites in substance— 

(1) That in 1940 the Commission investigated the respondent American Waxed Paper 
Association and the members thereof and that in 1941, with the knowledge of the Com- 
mission, which made material in its possession pertaining to said Association and members 
available to representatives of the Antitrust Division of the Department of Justice, said 
Department began such an investigation ; 

(2) That the Commission thereafter discontinued its activities in the matter, following 
conferences between the two establishments, and that on January 7, 1942, the Grand Jury 
for the HB. D. of Pa., as a result of the Department’s investigation and the presentation 
of the matter to it, returned an indictment against said Association, all of its members, 


460 FEDERAL TRADE COMMISSION DECISIONS 


for the members of the Board of Governors, various regular members 

and irregular dues-paying members of the American Waxed Paper 

Association, and Ohio Wax Paper Co.; with whom also appeared—_ 
Lines, Spooner & Quarles, of Milwaukee, Wis., for Donald A. Sny- 


der and Marathon Paper Mills Co.; 
Stearns, Sharpe & Stapleton, of Kalamazoo, Mich., for A. Southon 


and Kalamazoo Vegetable Parchment Co. ; 
Mr. Philip 8. Ehrlich, of San Francisco, Calif., for H. O. Nichols 


and Crown Zellerbach Corp.; 

Cowden, Cowden & Crew, of Dayton, Ohio, for Van H. Wilshire 
and the Specialty Papers Co.; 

Mr. J. C. Muse, Jr., of Dallas, Tex., for Dixie Waxed Paper Co., 
Ines 

on Hall, Williams & Baxter, of Philadelphia, Pa., for Paterson 
Parchment Paper Co.; 

Parker & Parker, of New Orleans, La., for Southern Paper Co., 
Td 


some of its former members, and the officers of the Association, charging the existence of 
a conspiracy to fix and maintain prices for waxed paper products, hinder and suppress 
competition in the interstate manufacture and sale thereof, and create and maintain an 
unlawful monopoly in the manufacture and interstate sale and distribution thereof ; i 

(8) That, following extended negotiations between attorneys representing the Asso-_ 
ciation and yarious respondents, and the Department, and in view of the various’ difficulties 
set forth, including the large number of defendants scattered throughout the country, and 
loss of time and expense involved, it was agreed that about 105 defendants, without 
admitting violation of law—which they denied—should enter pleas of nolo contendere and 
pay certain fines assessed ; that no injunction should be obtained; that there should be no 
further proceedings by the Government against them because of the matters set out in 
the indictment, unless in case of subsequent violation of the law; and that the defendants 
might destroy the papers which the Government would return to them; that it was also 
agreed that the employment of George J. Lincoln, Jr. (a respondent in the Commission’s 
complaint) as secretary of respondent Association should be terminated and said Association 
dissolved ; ; 

(4) That as a result of such understandings the attorneys representing the defendants 
promptly advised them thereof; that they must not thereafter violate the law because 
there would be a second proceeding with even greater penalties; that defendants fully 
complied with their part of the agreement and on June 26, 1942, entered pleas of nolo 
contendere, following which a consent judgment was entered assessing certain fines against 
defendants which were promptly paid by them; and that immediately thereafter said 
Lincoln was discharged as secretary of said Association, and the Association was dissolved 
and has not been in existence since ; and that, in due course, the said papers were destroyed ; 

(5) That at the time of said consent judgment the Emergency Price Control Act of 
1942 was in effect, and the defendants in the said criminal proceeding (the respondents 
herein), were subject to the general maximum price regulations and Regulation No. 129, 
promulgated by the Office of Price Administration, affecting waxed paper products; that 
the purpose of said Regulation No. 129 was to freeze prices, terms, conditions, etc.; and 
that the said defendants and respondents, since the entry of said consent judgment, and 
in accordance with the requests of said Office of Price Administration (including the later 
new Regulation 307, which effectually reduced the price of waxed paper to the consumer 
below prices in existence in 1942) have been conducting their businesses under the regu- 
lations of said Office and have not-been guilty of any of the violations of law set out 
in the complaint in question ; : 

(6) That all of the allegations contained in the complaint of the Commission, issued 
on April 12, 1944, are in substance the same as those in the indictment upon which the 
consent judgment was entered; that the allegations in the complaint are predicated solely 
upon investigation made by the Commission in 1940; and that the Commission was evi- 
dently not informed of the fact that almost two years prior to the filing of its complaint 
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Coolidge, Becker & Wall, of Dayton, Ohio, for West Carrollton 
Parchment Co.; 


Roemler & Chamberlin, of Indianapolis, Ind., for Zimmer Paper 
Products Co.; and 

Mr. Philip O’Brien, of Holyoke, Mass., for American Tissue Mills. 

Mr. Joseph J. Brown, of Philadelphia, Pa., for George J. Lincoln, 
Jr. and Bent Mont Papers, Inc. 

Butzel, Levin & Winston, of Detroit, Mich., for L. O. Turner. 

el dees Kittelle, Campbell & Bing: of Rie Se ey D. C., for 
Berst-Forster-Dixfield Co. 

Nutter, McClennen & Fish, of Boston, Mass., for Nata Gummed 
& Coated Paper Co. 

Prince & Loeb, of New York City, for the Henle Wax Paper Manu- 


. facturing Co., Inc. 


| Olwany, Eisner & Donnelly, of New York City, for Newark Paraf- 
fine & Parchment Paper Co. 


Nartionat Parrersoarp Association, Irs Orricers AND MEMBERS. 
Complaint, July 26,1945. Order, February 18, 1946.2 (Docket 5359.) 
Charge: Entering into an unlawful and wrongful understanding, 


said respondent Lincoln’s connection with the Association had been ended, and the latter 
dissolved, and all its activities discontinued ; 

(7) That said complaint was brought in error and without knowledge of the agreement 
between the Department of Justice and the respondents herein, and of the fact that said 
agreement had been scrupulously carried out by them; that, as aforesaid, respondents have 
not been guilty of the violations of law alleged in the complaint, nor any facts presented 
to the Commission indicating the contrary ; 

(8) That defendants in the criminal proceeding (respondents herein relied upon the 
agreement with the Department of Justice that the matter was closed; that in view of 
the facts hereinbefore indicated it was reasonable for them to conclude that there would 
be no further proceedings against them by the Commission by reasons of transactions 
which antedated the consent judgment; and that the agreements in question relied upon 
by the respondents and their counsel should be supported by the Commission in the inter- 
ests of public policy and good conscience ; and 

(9) That there is no reason for the Commission to believe that since such consent 
judgment (in 1942) there has been any violation of the law over which it has jurisdiction, 
or that further prosecution of the matter is to the interest of the public; that further 
proceeding under the complaint would be inequitable because respondents have already been 
penalized “‘by one arm of the Government for alleged violations on the bate facts as those 
set forth in the complaint”; and that violations of law prior to 1942), ' if any, have been 
corrected and cured; 

Wherefore, in view of the facts as above indicated, respondents, citing various authorities 
in support of their position, among other things “respectfully pray that the complaint 
be dismissed.” 

2The Commission on August 21, 1945, issued an order striking Malcolm K. Whyte’s 
name as a party respondent and denying request to strike the name of H. S. Adler, as 
follows: 

This matter coming on to be heard by the Commission upon the request of Malcolm 
K. Whyte that his name and the name of H. S. Adler be stricken as parties respondent 
in this proceeding and the Commission haying considered said request and the record 
herein and now being fully advised in the premises ; 

It is ordered, That the name of Malcolm K. Whyte as a party in this proceeding be, 
and the same hereby is, stricken and the complaint as to said Malcolm K. Whyte is hereby 
dismissed. 

It is further ordered, That the request that H. 8. Adler’s name be Stricken as a party 
respondent be, and the same hereby is, denied. 
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agreement, combination and conspiracy to stabilize prices, eliminate 
and suppress competition in price and otherwise in the sale of paper- 
board, paper boxes and other paper materials and other articles made 
of paper and paperboard; to eliminate competition in production; to 
restrict and apportion production and to monopolize in themselves 
the manufacture, sale and distribution of said products; through use 
of the so called Becker plan, involving a program of mill buying as 
tied in with the purchasing manufacturer’s “historical or rated posi- 
tion,” as set out in the complaint in question as reproduced in full as 
follows, to wit: 
Complaint 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal _ 
Trade Commission, having reason to believe that the individuals, firms 
and corporations named in the caption hereof and hereinafter de- 
scribed and referred to as respondents, have been and are now using 
unfair methods of competition and unfair acts and practices in com- 
merce as “commerce” is defined in the said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrary 1. Respondent National Paperboard Association, here- 
inafter referred to as respondent Association, is a membership corpo- 
ration, organized and existing under and by virtue of the laws of the 
State of Delaware, with its home office and principal place of business 
located at 80 East Jackson Boulevard, Chicago, Illinois. 

The membership of respondent Association constitutes a class so 
numerous and changing as to make it impracticable to specifically name 
each individual member. The respondents named and described in 
Paragraph Two hereof are fairly representative of the whole member- 
ship of respondent Association and are named as respondents herein 
in their individual capacities and as members of respondent Associa- 
tion and as representatives of all members of respondent Associa- 
tion as a class, including those members not specifically named herein 
who are also thus made parties respondents to this proceeding. 

Respondent Frederick G. Becker is an individual whose address is 80 
East Jackson Boulevard, Chicago, Illinois. Said Frederick G. Becker 
is made a party respondent to this proceeding in his individual ca- 
pacity and as executive manager of respondent Association and as 
president of respondent Frederick G. Becker, Inc. 

Respondent Frederick G. Becker, Inc., hereinafter referred to as 
respondent Becker Corporation, is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Delaware, with 
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its home office and principal place of business located at 224: South 
Michigan Avenue, Chicago, Illinois. 

The officers of said respondent Becker corporation are Frederick G. 
Becker, president; Malcolm K. Whyte, vice president, and H. S. 
Adler, secretary-treasurer. Said officers are made parties respondents 
hereto as individuals and as officers of respondent Becker Corporation. 

Par. 2. Respondent Robert Gair Company, Inc., hereinafter referred 
to as Robert Gair Company, is a corporation organized and existing 
under and by virtue of the laws of the State of Delaware, with its 
home office and principal place of business located at 155 East 44th 
Street, New York, New York. Said respondent is a member of re- 
spondent Association and a subscriber to the hereinafter described — 
Becker Plan. 

Respondent Mead Corporation is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Ohio, with its home 
office located at Chillicothe, Ohio. Said respondent is a member of 
respondent Association and a subscriber to the hereinafter described 
Becker Plan. 

Respondent International Paper Company is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
York, with its home office and principal place of business located at 
220 East 42nd Street, New York, New York. Respondent is a member 
of respondent Association. 

Respondent Mac Sim Bar Paper Company is a corporation, organ- 
ized and existing under and by virtue of the laws of the State of Michi- 
gan, with its home office and principal place of business located at 
Otsego, Michigan. Said respondent is a member of respondent Asso- 
ciation. 

Respondent Hinde and Dauch Paper Company is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Illinois, with its home office and principal place of business located at 
Sandusky, Ohio. Respondent is a member of respondent Association 
and a subscriber to the hereinafter described Becker Plan. 

Respondent Morris Paper Mills is a corporation organized and ex- 
isting under and by virtue of the laws of the State of Illinois, with its 
home office and principal place of business located at 185 South La 
Salle Street, Chicago, Illinois. Respondent is a member of respondent 
Association and a subscriber to the hereinafter described Becker 
Plan. 

Respondent Container Corporation of America, hereinafter referred 
to as respondent Container Corporation, is a corporation organized 
and existing under and by virtue of the laws of the State of Delaware, 
with its home office and principal place of business located at 111 West 
Washington Street, Chicago, Illinois. Said respondent is a member 
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of respondent Association and a subscriber to the hereinafter described 
Becker Plan. 


Respondent The Eddy Paper Corporation is a corporation organized — 


and existing under and by virtue of the laws of the State of Delaware, 
with its home office and principal place of business located at 919 North 
Michigan Avenue, Chicago, Illinois. Respondent is a member of 


respondent Association and a subscriber to the hereinafter described — 


Becker Plan. 

Respondent Schmidt & Ault Paper Company is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Penn- 
sylvania, with its home office and principal place of business located 


at York, Pennsylvania. Respondent is a member of respondent Asso- — 


ciation and a subscriber to the hereinafter described Becker Plan. 


Respondent United Paperboard Company is a corporation organized ~ 


and existing under and by virtue of the laws of the State of New 


Jersey, with its home office and principal place of business located at. 


285 Madison Avenue, New York, New York. Respondent is a mem- 
ber of respondent Association and a subscriber to the hereinafter 
described Becker Plan. 

Respondent Continental Paper Company is a corporation organized 


and existing under and by virtue of the laws of the State of New — 


Jersey, with its home office and principal place of business located 
at Ridgefield Park, New Jersey. Respondent is a member of re- 


spondent Association and a subscriber to the hereinafter described 


Becker Plan. 

Respondent Chesapeake Corporation of Virginia, hereinafter re- 
ferred to as Chesapeake Corporation, is a corporation organized 
and existing under and by virtue of the laws of the State of Virginia, 
with its home office and principal place of business located at West 
Point, Virginia. Respondent is a member of respondent Associa- 
tion and a subscriber to the hereinafter described Becker Plan. 

Par. 38. Respondent manufacturers named in Paragraph Two 


hereof and the other members of the respondent Association who are | 


not specifically named herein are now and have been for a number 
of years last past engaged in the manufacture, sale and distribution 
in commerce of paperboard, paper boxes and other paper materials, 
and other articles made of paper and paperboard. Said respondents 
have, for a number of years past, carried on a constant course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia, in that 
_— they, and each of them, in delivering said products when sales are 
made, ship or cause said products to be transported across State lines 
to the purchaser’s place of business. 

Par. 4. Said respondents were, before the unlawful understand- 


on oi 
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> ing, agreement, combination and conspiracy hereinafter described, 


in active and substantial competition with one another and with iiers 
in the manufacture, sale and distribution of paperboard, paper 
boxes and other paper materials and other articles made of paper 
and paperboard, and are now in such competition with others and, 
except for said understanding, agreement, combination and con- 
spiracy, respondents would now be in such competition with one 
another. 

Par. 5. The respondents named herein occupy a dominant position 


in the manufacture, sale and distribution of paperboard, paper boxes, 


paper materials and other articles made of paper and paperboard. 
Said respondents enjoy more than 90% of the business in said in- 
dustry. The extent of their business is such that they are in a posi- 
tion to control the manufacture of said products and price and terms 
and conditions of sale of said products in commerce as herein 
described. 

Par. 6. Respondent Association, respondent Becker Corporation 
and the individual respondents, as such, are not engaged in the manu- 
facture, sale and distribution of paperboard, paper boxes and other 
paper materials and other articles made of paperboard and paper, 
but they, and each of them, aided and abetted the formation of, and 
have actively participated in, the carrying out of the understanding, 
agreement, combination and conspiracy herein described. 

Par. 7. Some time prior to the year 1935, the respondent manufac- 
turers specifically named herein, respondent Association, the members 
of respondent Association and the individual respondents named 
herein, entered into an unlawful and wrongful understanding, agree- 
ment, combination and conspiracy to stabilize prices, climinate and 
suppress competition in price and otherwise in the sale of paperboard, 
paper boxes and other paper materials and other articles made of paper 
and paperboard; to eliminate competition in production; to restrict 
an apportioned production and to monopolize in themselves the manu- 
facture, sale and distribution of said products. 

To Gebtuate and carry out said understanding, agreement, combi- 
nation and conspiracy, respondents did, among chore! the falieatirs 
acts and things: 

1. Respondents agreed upon, promulgated and carried on a pro- 
gram of compiling and reporting statistics. Under said program, 
each respondent manufacturer prepares and at fixed intervals fur- 
nishes the respondent Association with reports showing the activities 
of their respective plants. Said reports contain, among other, the 
following information: 

(1) Type of product manufactured. 

(2) Amount of plant production by day, week, month and year. 


466 FEDERAL TRADE COMMISSION DECISIONS 


(3) Number and amount of orders by weeks. 

(4) Number and amount of filled orders by weeks. 

(5) Number and amount of unfilled orders by weeks. 

(6) Prices asked and prices received for products sold. 

(7) Raw materials on hand. 

(8) Finished products on hand. 

(9) Hours operated. 

(10) Plant capacity, ete. 

After said reports are received, the Association’s auditors and stat- 
isticians combine and analyze said reports and prepare maps, charts, 
summaries and other data which the Association distributes to its 
members and uses at Association meetings for discussions and for the 
information of the members. Such maps, charts and summaries, 
among other things, show with reference to the industry as a whole: 

(1) Prices received and prices asked, including high, low and aver- 
age prices, 

(2) Type of industry production. 

(3) Amount of industry production. 

(4) Number and amount of orders by weeks. 

(5) Number and amount of filled orders by weeks. 

(6) Number and amount of unfilled orders by weeks. 

(7) Raw materials on hand. 

(8) Finished products on hand. 

(9) Hours operated. 

(10) Plant capacity. 

(11) Relative position of each individual mill with reference to 
production, etc. 

2. Respondents have agreed upon and have promulgated a pro- 
duction quota system. In working out said system and putting it | 
into operation, respondents worked out the producing capacity and 
actual production of each individual mill compared with that of the 
industry asa whole. There were three steps in this operation, namely, 
the “Inch Hour Rating,” the “Inch Hour Production” and the “His- 
torical or Rated Position” of each individual plant. The “Inch Hour 
Rating” was determined by multiplying the normal number of work- 
ing days per week by the number of hours in a day and then the result 
was multiplied by the width (inches) of the last dryer in each plant. 
The “Inch Hour Production” was determined by dividing the total 
production of the individual mill by the number of hours operated. 
The “Historical or Rated Position” of each member of the industry | 
- is expressed in percentage, This percentage is a mathematical compu- | 
tation obtained by adding together the actual production of each 
member mill for a stated period and dividing the tonnage so found | 
by the total tonnage produced by the whole industry for a like period. 
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The first period to be used by respondents was that from January 1, 
1930, to December 31, 1933. 

Through the use of the reports the Association makes from the 
compilation and analysis of the statistics supplhed by the members 


of the industry, the individual members maintain their “Historical 


or Rated Position” by regulating their rate of production to accord 
with such “position.” 

3. Respondents formulated and put into effect a plan of mill buying, 
commonly known in the industry as the “Becker Plan.” To put into 
effect and carry out said plan, the respondent Frederick G. Becker, 
Inc., was incorporated. After the incorporation of the respondent 
Becker Corporation, it and twenty members of the respondent Associa- 
tion and other members of the industry who were not then members 
of the Association entered into contracts embodying the principal 
details of the Becker Plan. Said contracts were renewed and revised 
from time to time and are in part: 

“1. The Manufacturer hereby employs the Corporation and the 


- Corporation hereby enters into the employ of the Manufacturer, upon 


the terms and conditions hereinafter set forth. 

“9. The Manufacturer hereby agrees to pay the Corporation funds 
as follows: 

“(a) 75¢ for each ton of paperboard manufactured by the Manu- 
facturer during the 39-month period commencing with the twenty- 
ninth day of September, 1934. Payments are to be made to the 
Corporation within five (5) days after receipt of statement sent by 
the Corporation to the Manufacturer covering either the four (4) 
or five (5) week period ending on the nearest date to the close of 
each calendar month. 

“(b) $2.00 for each ton of paperboard manufactured by the Manu- 
facturer (in addition to said 75¢ per ton set forth above) for any 
tons of paperboard manufactured by the Manufacturer while running 
in excess of the average running time of the paperboard industry are 
to be computed in the same manner that such computations are now 
being made by the National Paperboard Association. 

“(¢) $2.00 for each ton of paperboard manufactured by the Manu- 
facturer (in addition to any payments under (a) and (b) above) 
for any tons of paperboard manufactured by the Manufacturer in 
excess of its proportionate tonnage position in the paperboard indus- 
try, but only to the extent that the said excess tonnage is produced 
while running beyond the average running time of the paperboard 


industry. The proportionate tonnage position of the Manufacturer, 


based on its present properties, is established for the purpose of this 
agreement at ____% of the total tonnage produced in the paperboard 


industry. 
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“3. The obligations under provisions (b) and (c) shall commence 
as of December 29, 1934 and shall continue for a period of three (3) 
years thereafter. Payments due under said provisions are to be de- 


termined for the four (4) or five (5) week period ending on the near- 


est date to the close of each calendar month and are to be paid over 
to the Corporation within five (5) days after receipt of statement 
setting forth the amount due hereunder. At the close of each calendar 
year, after annual audit of the statistics and reports of the Manu- 
facturer the computation of the tons run in excess of the average run- 
ning time of the industry or in excess of said proportionate tonnage 
position each as above described, shall be recomputed for said year 
and refund by or additional payment to the Corporation shall be made 
but without interest. 

“4. The Corporation shall make the computations required by 2 (a), 
(b) and (c) hereof; and except as hereinafter in paragraph numbered 
5 provided, the statistics and reports furnished by the National Paper- 


board Association shall be the basis for such computations. In the- 
said computations the tonnage produced by the Manufacturer shall — 


include that of any of its subsidiaries or affilates whether now or 
hereafter existing. 


“For the purpose of computation under 2 (b) and (c) above the 


‘Paperboard Industry’ shall not include those plants commonly known 
as ‘kraft’ mills. 

“The billings of the Corporation are in each case to be deemed 
prima facie correct and payment is initially to be made in accordance 
therewith, notwithstanding the existence of any dispute as to the 
correctness of the statistics and reports furnished. 


“5. The Manufacturer agrees to furnish currently statistics and | 


reports to the National Paperboard Association, or if requested by the 
Corporation, to the Corporation or to any agency designated by the 
Corporation, so as to enable the above computations to be made. The 
Corporation shall have the right to adopt the audits of the National 
Paperboard Association or of any other agency designated by it or 
to make its own audit of the statistics and reports submitted. In the 
event that the Manufacturer shall not be satisfied with the statistics 
and reports utilized and the computations made by the Corporation 
in determining the Industry statistics required under 2 (b) and (c) 
above, then the Corporation shall, on the Manufacturer’s written re- 
quest and at the expense of the Manufacturer, employ any one of the 
following firms of Certified Public Accountants, to wit: 


Arthur Andersen & Company 

Price, Waterhouse & Company 
Haskins and Sells 
Peat, Marwick, Mitchell & Company 


Se 
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Such firms of Certified Public Accountants shall make such examina- 
tion of the reports, statistics and computations in dispute as it may 


_ deem necessary for proper determination of the dispute, and its deter- 


mination shall be final and conclusive on the parties hereto. It is 
understood, however, that all statistics and reports of the Manufac- 
turer, after having been submitted by it and finally audited and cor- 
rected by the auditors of the National Paperboard Association or des- 
ignated agent of the Corporation, shall not be subject to reaudit by 
the Certified Public Accountants as set forth, but shall be conclusive 
on the parties hereto. 

“6. The Corporation shall divide the payments feteived under 2 (a), 
(b), and (c) above, as follows: 

“(a) 90% of the payments made by the Manufacturer shall be re- 
ceived and held by the Corporation in trust for the benefit of the 
Manufacturer. Said fund shall be segregated from the general funds 
of the Corporation and deposited with similar funds held for the bene- 
fit of others under agreements with the Corporation similar to this 
agreement, with such identification as the Manufacturer may require, 
in a depository or depositories approved by the Manufacturer. Upon 
the order of the Manufacturer, the Corporation may invest such funds 
held for its benefit in certificates of deposit of such depository or depos- 
itories or in securities of the United States Government. The net 
returns upon the funds so invested shall be credited to the account of 
the Manufacturer and be held in trust for its benefit. The Corpora- 
tion agrees for the benefit and protection of the Manufacturer as its 
interest may appear to carry an adequate fidelity bond or bonds in one 
or more surety companies in good standing doing a national business, 
upon any officers or agents there having the right to give orders with 
respect to or to draw checks or drafts on said account, or having access 
to the securities held for the benefit of the Manufacturer. 

“(b) Subject to the provisions of Paragraph 3 hereof, 10% of the 


- payments shall belong to the Corporation and constitute full compen- 


sation for the services rendered hereunder. 

“7 The payments above specified are to continue for the periods 
above set forth and terminate with the period ending December 31, 
1937. The funds remaining to the Manufacturer’s credit in the fund 
held for its benefit shall, however, be retained by the Corporation, 
unless expended in the manner hereinafter provided, for a period of 
two years beyond December 31, 1937, at which time the said fund 
as it then exists shall be returned to the Manufacturer. 

“g The fund so held in trust for the Manufacturer may, upon its 
written request, be expended for the acquisition by purchase or lease 
of now existing paperboard producing properties and/or machines 
acquired subsequent to the date hereof and/or for the payment of car- 
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rying charges required by the agreements covering such acquisitions. 


All acquisitions by the Manufacturer, payments for which are to be 


made from said fund, shall be made with the approval of the Corpora- — 
tion and through its agency. To avoid conflict in making other acquisi- — 


tions, the Manufacturer agrees to notify the Corporation before open- 
ing any negotiations therefor either directly or through any agency 
other than the Corporation, and shall not enter into any such con- 
templated negotiation, in event the Corporation notifies it that it is 
actively interested in a proposed acquisition of the same property. 
“9, Neither the Manufacturer nor the aforesaid trust fund shall 
be liable for any of the expenses of the Corporation, nor shall the 
Manufacturer be liable to the Corporation for the Payment of any 
sumis other than those specified in paragraph 2 hereof, whether for 
services or otherwise. The Corporation shall have no right or power 


to make any commitments or incur any liabilities on behalf of the Man- ~ 


ufacturer with respect to purchases, leases, or otherwise, except only 
on its specific approval. 

“10. The Corporation agrees that it will for the five-year period 
above specified investigate and report on paperboard producing prop- 
erties, furnish to the Manufacturer available data in connection there- 
with, negotiate for and act as agent for acquisitions which the under- 
signed may desire to make, hold, invest, and expend the funds as above 
set forth, and render the statistical and advisory service incidental 
thereto. The Corporation shall give the Manufacturer appropriate 
receipts for all moneys paid hereunder, and will have an audit of its 
affairs niade, at least annually, by one of the above firms of Certified 
Public Accountants. 

“11. This agreement shall be binding upon and inure to the bene- 
fit of the successors and assigns of both parties.” 

Where a manufacturer bought a mill, the “Historical or Rated Po- 
sition” of the purchased mill was added to the “Historical or Rated 
Position” of the purchaser, thereby increasing the purchaser’s “His- 
torical or Rated Position.” Where a mill was sold, the “Historical 
or Rated Position” of the seller was decreased in the amount of the 
“Historical or Rated Position” of the mill so sold. 

Par. 8. Said understanding, agreement, combination and con- 
spiracy, and the things done thereunder and pursuant thereto and in 
furtherance thereof, had and now have the tendency and effect of 
stabilizing prices on paperboard; have a tendency to, and have unduly 
restricted, restrained, eliminated and suppressed competition in price 

_ and otherwise in the sale and distribution of said products in inter- 

state commerce; have restrained, regulated, limited and apportioned 
the production of said products; have restricted and restrained inter- 
state trade and commerce in said products and have a dangerous tend- 


~ 
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-ency and the capacity to create in respondents a monopoly of the 
“manufacture, sale and distribution of said products in commerce 
: among and between the various States of the United States and in 
the District of Columbia, and of placing in said respondents the power 
to control and enhance prices and of further restricting and restrain- 
: ing commerce in said products. 

: Said understanding, agreement, combination and conspiracy and 
: the acts and practices of respondents pursuant thereto and in further- 
-ance thereof, as above alleged, constitute unfair acts and practices 
and unfair methods of competition in commerce within the intent and 
“meaning of Section 5 of the Federal Trade Commission Act. 

_ Dismissed without prejudice, after answer, by the following order: 
_ This matter coming on to be heard upon the petition and motion 
filed November 27, 1945, by counsel for respondents that the Com- 
mission dismiss the complaint herein, and the Commission having 
duly considered the said petition and motion and the record herein, 
and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed without prejudice.* 

Mr. Floyd O. Collins for the Commission. 

Whyte, Hirschboeck & Minahan, of Milwaukee, Wis., and Mr. W. B. 
| Turner, of Dayton, Ohio, for National Paperboard Association, and 
_ various officers and members thereof; with whom also appeared— 

Bell, Boyd & Marshall, of Chicago, Ill., for Container Corporation 
of America. 
Breed, Abbott & Morgan, of New York City, for United Paperboard 
Co. 


8 Said petition and motion set forth in substance, on facts “believed to be undisputed” 
and “already within the knowledge of the Commission,” 

That the issues raised by the complaint have been the subject of a thorough investigation 
and study by the Department of Justice, on two separate occasions, namely, (1) following | 
the return of a so-called presentment dated August 15, 1939 by a Grand Jury of the United 
States District Court for the Southern District of New York, as a result of which the 
Becker Corporation made changes in the form of contract between it and its subscribers, 
suggested by the Department, and the Department’s Antitrust Division, in a letter of 
October 9, 1940, advised it, after examination thereof, that no action was required by the 
Department, and, following the completion of its full investigation, determined that no 
legal action, civil or criminal, was required, and so advised said Becker Corporation, “in a 
letter of October 26, 1940, stating, however, in both letters—reproduced in connection with 
respondents’ answer—that it proposed to keep itself advised of the activities of the 
respondents ; and (2) in 1942, when the Department, again by its Antitrust Division, made 
a further and elaborate investigation and study “of the affairs, records and transaction of 
respondents, National Paperboard Association and Becker Corporation, at the conclusion 
of which “investigations it was again determined that no legal action, civil or criminal, 
was required against such respondents ;” 

That it is believed that “‘the complaint herein relates to the identical matters covered 
by such previous investigations of the Department of Justice,” and that “it is believed 
that the investigations of the Commission did not disclose any transactions, practices or 
methods of doing business that had not been considered and passed upon by the Department 
of Justice in its prior investigations ;” 

That ‘it is believed that the investigation of the Commission discloses no practice or 
other substantial matter complained of, whether statistical or whether relating to the 
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L. & C. Harvrmurn, Inc., and Kou-I-Noor Penom Co., Inc. Com- 
plaint, December 11, 1942. Order, February 15, 1946. (Docket 487 5.) 
Charge: Misbranding or mislabeling and advertising falsely or mis- 
leadingly as to product made with some foreign ingredient being 
domestic, in connection with the manufacture and sale of lead pencils 

_ and copying pencils. 

Record closed without prejudice, after answer and trial, by the fol- 
lowing order: 

This matter coming on for consideration by the Commission upon 
the motion of respondents for dismissal of the complaint issued herein, 
and it appearing to the Commission that the respondents have ex- 
pressed their intention, in writing, to be bound by the Trade Practice 
Conference Rules promulgated for the Wood Cased Lead Pencil In- 
dustry on June 29, 1945, and have furnished satisfactory evidence of 
such intention, and the Commission having duly considered said mo- 
tion, and the record herein, and being fully advised in the premises; 

It is ordered, That this proceeding be, and the same hereby is, closed 
without prejudice to the right of the Commission to institute further 
proceedings in the matter.® 

Before Mr. Randolph. Preston, trial examiner. 

Mr, William L. Pencke for the Commission. 

Frazer, Myers & Manley, of New York City, and Mr. Nelson B. 
Gaskill and Mr. Charles W. Mander, of Washington, D. C., for re- 
spondents. 


VeLopent Propucts MANUFACTURING Co., Inc. Complaint, Febru- 
ary 4, 1942. Order, March 19, 1946. (Docket 4694.) 

Charge: Misbranding or mislabeling as to composition of product; 
in connection with the manufacture and sale of respondent’s “Velvo- 
Smooth Palm and Olive Oil Brushless Shaving Cream.” 

Record closed without prejudice, after answer and trial, by the fol- 
lowing order: 


affairs of the Becker Corporation, as having taken place later than six years prior to the 
issuance of the complaint herein” (on July 26, 1945) : 

That “to continue the within proceeding will: 

(a) Impose upon respondents burdensome expenditures of time and money to. re- 
examine and try issues long since moot, and which already have been heretofore twice 
passed upon by the Antitrust Division and determined to require no action . 

(b) Impose upon the Commission the burden of devoting its staff and facilities to a 


proceeding which properly belongs, if anywhere, under the jurisdiction of the Department 
of Justice ; 


Wherefore, respondents move, 

1. That an oral hearing be granted upon this petition on a day certain to be fixed ag soon 
as practicable. 

2. That the within proceedings be dismi 
prejudice to the right of the Commission 
hereafter be deemed advisable so to do.” 

*The Commission on January 14, 1943, 
strike and amending complaint. 


* Having been of counsel, Commissioner Mason did not participate in this action. 


ssed, and if the Commission go desire, without 
to reinstitute the said Proceeding if it shall 


issued order granting respondents’ motion to 
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This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen the same and resume trial thereof in accordance 
with its regular procedure. 

Commissioner Freer not participating. 

Before Mr. Clyde M. Hadley, trial examiner. 

Mr. B. G. Wilson for the Commission. 

Mr. Samuel J. Ernstoff, of New York City, for respondent. 


Srewart-WaRNER Corp. Complaint, September 21, 1944. Order, 
March 27, 1946. (Docket 5219.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results and comparative merits; in connection with the proc- 
essing and sale of respondent’s “Alemite” lubricants. . 

Dismissed without prejudice, after answer and trial, by the fol- 
lowing order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of the respondent, testimony and 
other evidence in support of and in opposition to the allegations of 
said complaint taken before a trial examiner of the Commission there- 
tofore duly designated by it, report of the trial examiner upon the 
evidence and exceptions filed thereto, and briefs in support of the 
complaint and in opposition thereto; and the Commission having 
duly considered the matter and being now fully advised in the 
premises: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute further proceedings should the facts so warrant. 

Before Mr. George Biddle, trial examiner. 

Mr. R. A. McOuat for the Commission. 

Mr. William W. Miller and Winston, Strawn & Shaw, of Chicago, 
Ill., for respondent. 


P. Batnantine & Sons. Complaint, July 14, 1944. Order, March 
99, 1946. (Docket 5187.) 

Charge: Acquisition of stock of competitor in violation of Section 7 
of the Clayton Act; in connection with the manufacture and sale of 
malt beverages, as set forth in the complaint, as reproduced in full 
as follows, to wit: 

Complaint 


The Federal Trade Commission, having reason to believe that P. 
Ballantine & Sons, hereinafter called respondent, has violated and 
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is now violating the provisions of Section 7 of the Act of Congress 
entitled “An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), hereby issues this its complaint against 
said respondent and states its charges with respect thereto as follows 
to wit: 

ParacraPuH 1. Respondent P. Ballantine & Sons is a corporation 
organized under the laws of the State of New Jersey with its principal 
office and place of business located at 57 Freeman Street, in the city 
of Newark in said State. Said corporation had an authorized and 
issued capital as of March 31, 1948, of 105,120 shares of common stock 
having a par value of $50 per share. Said corporation also owned 
and possessed assets as of March 31, 1948, totaling $13,368,015. 

Par. 2. Respondent was established in 1840 and incorporated under 
the laws of the State of New Jersey in June 28, 1883, and since that 
time has been, and now is, engaged in the manufacture of malt bever- 
ages sold to retail and wholesale distributors throughout the United 
States but chiefly in the States of New York, New Jersey, Massachu- 
setts, Connecticut and Pennsylvania. Said respondent maintains a 
brewery in Newark, New Jersey, with an annual capacity of 2,200,000 
barrels and branch wholesale agencies in New York, New York; 
Albany, New York; Providence, R. I.; New Haven, Conn.; Hicks- 
ville, L. I.,and Washington, D.C. Respondent also sells to independ- 
ent wholesole distributors located in Philadelphia, Pa.; Boston, Mass. 
and Miami, Florida. Respondent causes said products, when sold, to 
be transported from its said brewery or branch wholesale agencies to 
purchasers thereof located in States other than the State in which 
said respondent has its brewery and wholesale agencies, and there is 
now and has been for more than one year last past a constant recurring 
current of trade and commerce in said products between and among 
the various States and territories of the United States and in the 
District of Columbia. 

Said respondent in the course and conduct of its said business was 
for more than one year prior to June 1943, the largest manufacturer 
of malt beverages in the northeastern part of the United States and 
one of the most important manufacturers of malt beverages in the 
United States. During the year ended June 30, 1943, the said re- 
spondent sold approximately 61,500,000 gallons of ale and beer or 
approximately 2 million barrels. It was in competition with other 
manufacturers of malt beverages including the Christian Feigenspan 
Brewing Company of Newark, New J ersey. 

Par. 3. The Christian Feigenspan Brewing Company is a corpora- 
tion organized under the laws of the State of New J ersey in April, 
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1933. Prior to June, 1948, it owned and operated a brewing plant in 
the city of Newark, State of New Jersey, in close proximity to that 
owned and operated by said respondent, with an annual capacity of 
approximately 600,000 barrels. Said corporation was in active com- 
petition with the said respondent in the manufacture and sale in inter- 
state commerce of beer and ale products sold under the “Feigenspan” 
and “P. O. N.” brands. Its total sales of said products for the fiscal 
year ending March 31, 1948, amounted to approximately 500,000 bar- 
rels with a total net sales of approximately $5,500,000. It sold its 
products chiefly in the States of New Jersey, New York, Connecticut 
and Massachusetts maintaining branch wholesale distributing agencies 
bearing the Feigenspan name and trade-mark in Newark, New Jersey ; 
Long Island City, New York; New Haven, Connecticut, and Boston, 
Massachusetts. It also sold substantial quantities of such products to 
wholesale distributors located in Reading, Pa.; Auburn, Maine; Provi- 
dence, R. I.; Petersburg, Virgina, and New Market, New Hampshire. 
Said Christian Feigenspan Brewing Company as of June 30, 19438, 
had an authorized, issued and outstanding capitalization of 30,000 
shares, no par value, being carried on its books in the value of $3,296,- 
512.71. Said corporation possessed assets as of March 31, 1943, amount- 
ing to $6,118,443.54. Said Christian Feigenspan Brewing Company 
prior to June, 1943, owned and operated two subsidiary corporations 
as sales agents, namely the Christian Feigenspan Brewing Company 
of Massachusetts, located at Boston, Mass., and New Haven Brewing 
Company of New Haven, Connecticut. Said corporation also owned. 
or controlled the capital stock of the Dobler Brewing Company, Inc., a 
New York corporation operating a brewery in Albany, New York, 
and Joseph Hensler Brewing Company, a New Jersey corporation 
operating a brewery in Newark, New Jersey. 

Par. 4. Between the dates of June 4, 1948, and July 21, 1943, said 
respondent acquired for a consideration of $5,020,000 in cash, and now 
owns all of the issued and outstanding capital stock of the said Chris- 
tian Feigenspan Brewing Company. Since July 21, 1943, said re- 
spondent has taken over the assets and business of said subsidiary cor- 
porations, said Christian Feigenspan Brewing Company of Massa- 
chusetts and the New Haven Brewing Company of New Haven, 
Connecticut, which said corporations have been dissolved; and said 
respondent has disposed of all the capital stock of the said Dobler 
Brewing Company, Inc. and Joseph Hensler Brewing Company there- 
tofore owned or controlled by said Christian Feigenspan Brewing 
Company. 

Said respondent has also discontinued the use of all Feigenspan 
brands and has closed all the distributing agencies of the Christian 
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Feigenspan Brewing Company, which is now engaged in the manu- 
facture of malt beverages sold by said respondent under its own brand 
and trade names. 

Par. 5. The acquisition by said respondent of the capital stock of 
the Christian Feigenspan Brewing Company as hereinbefore set. out 
was contrary to law in violation of Section 7 of the said Clayton Act, 
and the effect of such acquisition of said stock may be, has been, and is, 

(a) To substantially lessen competition in interstate commerce 
between said Christian Feigenspan Brewing Company and said 
respondent ; 

(5) To restrain interstate commerce in the sale of malt beverages 
including beer and ale in certain sections and communities of the 
United States, particularly those States in New England and on the 
Atlantic Coast; and 

_(¢c) To tend to create a monopoly in said respondent in said terri- 
tory in the sale and distribution of malt beverages including beer and 
ale, 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
motion .of the respondent to dismiss the complaint herein, and the 
Commission having duly considered said motion and the record herein 
and being now fully advised in the premises: 

[tis ordered, That said motion be, and it hereby is, granted ; and that 
the complaint herein be, and it hereby is, dismissed.® 

Commissioner Davis not participating. 

Before Mr. W. W. Sheppard, trial examiner. 

Ur. Hverett F. Haycraft, Mr. Reuben J. M artin, and Mr. Lewis F. 
Depro for the Commission. 

White & Case, of New York City, for respondent. 


® Said motion requested the Commission to dismiss the proceeding upon the ground that 
it was without jurisdiction to issue any order under the provisions of Section 7, “for the 
reason that the respondent no longer holds the stock of the Ballantine Brewing Company 
(formerly Christian Feigenspan Brewing Company) alleged to have been acquired by 
respondent in violation of said section of said Act and that the assets of Ballantine Brewing 
Company (formerly Christian Feigenspan Brewing Company) have been transferred to 
respondent and Ballantine Brewing Company has been dissolved,” and asked that the 
Commission set a date for hearing and grant opportunity for oral argument and submission 
of a brief in support of the motion, 

Affidavit of one of the attorneys of respondent, attached to the motion, set forth the 
facts with respect to the acquisition of the assets of the acquired corporation, included a 
statement with respect to the number of competitors of respondent in the areas where the 
respondent sold its products, and attached to the affidavit photostatic copies of the exhibits 
submitted by the respondent. 

As a legal basis for the motion, reference was made to the decision of the United States 
Supreme Court in the cases of Arrow-Hart & Hegeman Electric Company v. Federal Trade 
Commission, 291 U. S. 587; Federal Trade Commission v. Eastman Kodak Company, 274 
U. S. 619; Federal Trade Commission vy. Western Meat Company, 272 U. S. 554; Schenley 
Distillers Corporation, Federal Trade Commission Docket No. 3150; matter of Laird & Co., 
22 F. T. C. 915; and Vanadium Alloys Steel Co., Docket No. 1694. 

Answer of Commission’s attorney Suggested that inasmuch as respondent had accom- 
plished the complete acquisition of the business of the company, acquisition of stock of which 
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Arcu Lirr Sor, Inc., Arnotp C. Messier and Martin C. Mrssier. 
Complaint, November 15, 1945. Order, March 29, 1946. (Docket 
5402.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, and scientific or relevant facts; in connection with the 
sale of “Arch Lift Shoes” and a removable flexible insole support 
designated “Step-On-It.” 

Dismissed without prejudice by the following order: 

This matter coming on to be heard upon the answer filed by counsel 
for respondents and the request by said counsel that the Commission 
dismiss the complaint herein, and the Commission having duly con- 
sidered the said request and the record herein, and being now fully ad- 
vised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. * 

Commissioner Davis not participating. 

Mr Karl Stecher for the Commission. 

Mr. Nathaniel Frucht, of Providence, R. I., for respondents. 


was challenged in the instant proceeding, and the taking of testimony had been completed, 
ete., so that the case could be heard shortly under the usual procedure, with the submission 
of briefs, this course be followed so that the Commission “with all the facts before it can 
then determine” whether or not it desires to present this case to the Court to further test 
the power of the Commission to require a respondent to divest itself of assets which the 
respondent has obtained as the result of an illegal acquisition of stock of a competing 
corporation. 

While recognizing that the decision in the Arrow-Hart ¢ Hegeman case, 1933, 291 U. S. 
587, in which the Court held that the Commission did not have power to require the 
divestiture of the assets where they had been acquired prior to the issuance of the Com- 
mission’s order, would seem to support the motion, the answer quoted at length from the 
dissenting opinion of Justice Stone (in which Chief Justice Hughes and Justices Brandeis 
and Cordozo joined) in upholding the jurisdiction of the Commission, and which stated 
in part (after pointing out that the new merged corporation which had been formed by 
the respondent was “but the creature and alter ego of the offender, created by the offender’s 
exercise of power over the illegally acquired stock for the very purpose of perpetuating the 
suppression of competition which the Commission from the start had power to forbid” )— 

“To declare that an offender, whose cause is pending before the Commission, can effect 
through its creatures and agents what it may not itself do, nullifies the statute. Some 
scope may be given to the doctrine of lis pendens. It is true that the Commission is an 
administrative body and not a court. But it exercises many of the powers conventionally 
deemed judicial. It is authorized to bring offenders before it to determine whether they 
are violators of the Act and if so ‘to enforce compliance’ by commanding that the violation 
cease. There is as much reason to believe that Congress did not intend to deny to the 
Commission the authority to exercise effectively the granted power, and thus to preserve its 
jurisdiction until its function could be executed, as there would be were similar powers 
extended to a court of inferior jurisdiction * * * These considerations demand our 
rejection of the contention that an offender against the Clayton Act, properly brought before 
the Commission and subject to its order, can evade its authority and defeat the statute 
by taking refuge behind a cleverly erected screen of corporate dummies.” 

Memorandum filed at the subsequent argument, in support of the motion to dismiss, by 
respondent's attorneys, after asserting, among other things, that evidence submitted con- 
clusively demonstrated that the challenged acquisition did not and could not result in any 
substantial lessening of competition in the industry, unreasonable restraint of commerce in 
any section or community, or tendency in any section to create a monopoly, re-examines 
and cites the authorities, including the Arrow-Hart d Hegeman and other cases, and 
various Section 7 proceedings dismissed by the Commission both before and after the Arrow- 
Hart case, as presented by the Chief Counsel to the Commission before the Temporary 
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Cuean Nrrrare Sates Corr. and Tur Barrerr Co. Complaint, 
April 15, 1939. Order, April 1, 1946. (Docket 3764.) 

Charge: (1) Entering into agreements on the part of respondents, 
(alleged to monopolize the supply and distribution of raw or basic 
nitrate of soda sold in the United States and engaged in sale of said 
product in bags for distribution to farmers as a raw unmixed soil 
fertilizer and in bulk to manufacturers as an ingredient for use in 
compounding mixed fertilizers), effects of which are to monopolize 
the sale and distribution of respondents’ products by establishing, 
fixing and maintaining the prices at and the conditions under which 
both bulk and bagged nitrate of soda shall be sold to distributors 
and fertilizer manufacturers and resold to dealers and consumers ; 
restrain and suppress competition and deprive purchasers of ad- 
vantages in price, service and other consideration which they would 
normally possess; discriminate against small dealers, etc., through 
use of delivered price systems, allocation of territory, etc., in viola- 
tion of the provisions of the Federal Trade Commission Act; and (2) 
discriminating in price, in violation of the provisions of subsection (a) 
of section 2 of the Clayton Act as amended by the Robinson-Patman 


National Economic Committee on March 80, 1989 (3 R. T. N. E. C.), as supporting 
respondent’s position. 

Failure of Congress since said Arrow-H art case to enact legislation in harmony with the 
Commission’s recommendations from time to time, under which the Commission would be 
empowered through amendment of Section 11 to “order divestiture of assets illegally 
acquired as well as of stock,” notwithstanding amendment of other statutory provisions 
which concern the Commission, is noted, and the memorandum points out that the Com- 
mittee on the Judiciary of the House in its Report 1480, accompanying bill H. R. 4810, 
recognized the Commission’s limited jurisdiction, as herein involved, and on Jauuary 21, 
1946, reported out proposed amendments to Sections 7 and 11 of the Clayton Act so as to— 

“Effectively close the loophole in the Clayton Act by extending the prohibition against 
corporate acquisitions, in so far as they are subject to the jurisdiction of the Federal Trade 
Commission, to include definite prohibition against acquisition of assets and to provide 
definite administrative standards and procedure for preventing the consummation of unlaw- 
ful consolidations by such corporations.” 

Such an amendment, according to the memorandum, “would permit the Commission to 
issue an order requiring the person complained of ‘to cease and desist from such violations 
and divest itself of the stock or other share capital or assets held * * * contrary to 
the provisions of Sections 7 and 8 of this Act, if any there be, in the manner and within 
the time fixed by said order.’ ” 

In conclusion, memorandum respectfully submitted “that the application of the respondent 
to dismiss this proceeding should be granted by reason of the facts that it no longer holds 


Brewing Company) the assets of which have been transferred to the respondent, and that 
after the transfer of such assets the Ballantine Brewing Company was dissolved. 
“Limitations on the Commission’s jurisdiction in this respect have been recognized by 


extended and that is by new legislation. 

“The proceeding should be dismissed.” 

7 Respondents in said answer after denying the material allegations of the complaint 
in ceuclusion set forth that “since respondent corporation has not been engaged in busi- 
ness for 3 years, and respondents Arnold C. Messler and Mattie C. Megsler have retired 
from business and have no intention of engaging in further manufacture and sale of 
either Arch Lift Shoes or Step-On-It inserts, it is urged that the complaint be withdrawn, 
as no reason for a complaint now exists.” 
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Act; all as set out in the complaint as published in full herewith, to 
wit: 
Complaint 


Pursuant to the provisions of the Federal Trade Commission Act, 
and pursuant to the provisions of an Act of Congress approved Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” (U.S. C., 
Title 15, Section 18, the Clayton Act), as amended, and by virtue of 
the authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Chilean Nitrate Sales Corporation and 
The Barrett Company, hereinafter referred to as respondents, and 
each of them, have violated the provisions of said Federal Trade Com- 
mission Act, and subsection (a) of Section 2 of said Clayton Act, as 
amended, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 


Charge I 


Paracrapn 1. Respondent, Chilean Nitrate Sales Corporation, is a 
corporation organized and existing under and by virtue of the laws of 
the State of New York with its principal office located at 120 Broad- 
way, New York. It is engaged in the business of importing into the 
United States from Chile nitrate of soda and other products, and of 
distributing for sale and of selling said commodities in this country. 

Par. 2. Respondent, The Barrett Company, is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
New Jersey, with its principal office located at 40 Rector Street, New 
York, N. Y. It is engaged in distributing for sale and of selling nitrate 
of soda and other products in the United States. The nitrate of soda 
distributed and sold by this respondent is manufactured at Hopewell, 
Virginia, by a corporation of which this respondent is a subsidiary 
or affiliate. 

Par. 3. Respondents, and each of them, in the regular course of 
their said businesses, in connection with the distribution for sale and 
sale of their nitrate of soda, cause the same to be shipped and trans- 
ported from the various points of its importation and/or production 
and/or concentration for distribution in certain respective States, 
through and into other States of the United States and the District of 
Columbia. There is and has been at all times herein mentioned a 
current of trade and commerce in respondents’ nitrate of soda between 
the States in which said points of importation, manufacture or con- 
centration are located and various other States of the United States. 
Respondents are in competition with one another in the distribution 
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for sale and sale of nitrate of soda in this country, except insofar as 
such competition has been hindered, lessened, restricted or restrained 
as hereinafter alleged. 

Par. 4. Respondents together supply all raw or basic nitrate of 
soda sold in the United States, and together they hold a monopoly on 
the distribution for sale and sale of such product in this country. 
Basic nitrate of soda is used by farmers as a raw, unmixed soil fer- 
tilizer, usually as a top dressing, and for this purpose respondents sell 
and distribute nitrate of soda in bags, which reaches the user in the 
original packages. Respondents also distribute and sell nitrate of 
soda in bulk to numerous manufacturers of mixed fertilizers, who 
incorporate the raw nitrate of soda into mixed fertilizers containing 
other ingredients, these mixed fertilizers being in turn sold by the 
mixers thereof, directly or indirectly, to consumers. In most cases 
the distributors of bagged nitrate of soda selected by respondents, who 
resell said product, are also manufacturers of mixed fertilizers, and 
they usually resell bagged nitrate of soda purchased from respondents 
and also sell mixed fertilizers which they manufacture containing 
nitrate of soda, through the same channels of distribution and to the 
same classes of customers. Such distributors, so selected by respond- 
ents, are, in some cases, engaged in reselling said bagged nitrate of soda 
and of selling mixed fertilizers containing bulk nitrate of soda pur- 
chased from respondents in many States of the United States; some 
do a country-wide business; some sell said products in the State in 
which they are respectively located and adjoining States; and some do 
business only with customers located in States in which they are 
located. Some of the dealers to whom the distributors sell bagged 
nitrate of soda for resale to the consumers resell said product to users 
in States other than the State in which they are located. Each of said 
distributors is in competition in the distribution for resale and resale 
of bagged nitrate of soda, both to dealers and consumers, with others 
of said distributors in the various trade territories in which they re- 
spectively resell said product, and said dealers are in competition with 
others of said dealers and with the distributors in the resale of such 
product to consumers in. the localized areas in which the dealers re- 
spectively operate. Distributors who are mixed fertilizer manufac- 
turers are generally in competition with one another in the sale of 
such mixed fertilizers to dealers and consumers. The competition 
alleged in this paragraph exists except insofar as it has been lessened, 
hindered, restricted or restrained by the policies and methods of re- 
spondents herein set forth or by the coercive tactics used on distributors 
and dealers by respondents in enforcing such policies or by the coop- 
eration of some distributors in aiding the respondents in maintaining 
such policies. 
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For convenience, those to whom respondents sell nitrate of soda 
directly are herein referred to and designated “distributors” and those 
to whom such distributors resell, who in turn resell to consumers, are 
herein referred to and designated “dealers.” 

Par. 5. About August. 1936, respondents, jointly and pursuant to 
understandings and agreements between them, adopted and estab- 
lished, and since that date have effectuated and maintained, substan- 
tially similar, and in most aspects, identical, systems, policies and 
methods of marketing both the bulk and the bagged nitrate of soda 
sold by each of them. The purposes and objectives of said systems, 
policies and methods, and the results accomplished and achieved were 
and are: 

(1) To establish, fix and maintain the specified, uniform and arti- 
ficial prices at which bulk nitrate of soda is sold respectively by re- 
spondents to manufacturers of mixed fertilizers. 

(2) To establish, fix and maintain the specified, uniform and arti- 
ficial prices at which bagged nitrate of soda is sold respectively by re- 
spondents to distributors. 

(3) To establish, fix and maintain the specified, uniform and arti- 
ficial prices at which bagged nitrate of soda is sold by respondents’ dis- 
tributors to dealers for resale to the consumers. 

(4) To establish, fix and maintain the specified uniform and arti- 
ficial prices at which bagged nitrate of soda is sold by respondents’ 
distributors, and by dealers to whom such distributors resell, to con- 
sumers. 

(5) To establish, fix and maintain specified, uniform, artificial and 
discriminatory rebates on prices at which respondents sell bagged 
nitrate of soda to their said distributors. 

(6) To eliminate price competition in the sale of bagged nitrate of 
soda in all planes of distribution and sale. 

(7) To establish, fix and maintain points of distribution to be used 
as the bases for determining freight rates to be charged purchasers 
of bagged nitrate of soda as a part of the delivered price thereof. 

(8) To establish, fix and maintain specified freight charges, and 
maximum and minimum freight charges, to be added to or included 
in the prices at which distributors, dealers and consumers purchase 
bagged nitrate of soda for delivery at specific destinations. 

(9) To require distributors and dealers to charge consumers (farm- 
ers) a stated amount for hauling bagged nitrate of soda from the con- 
sumers’ nearest railroad station to his farm. 

(10) To establish, fix and maintain the margin of profit which dis- 
tributors and dealers realize on resales of bagged nitrate of soda made 
by them. 

(11) To jointly select the customers to whom respondents sell bulk 
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nitrate of soda and to whom such respondents sell bagged nitrate of 
soda for resale to dealers and consumers. ae 

(12) To establish and maintain a system whereby distributors 
are enabled to and do compete with their customers (dealers) in the 
sale of bagged nitrate of soda to consumers. 

(18) To discriminate_in price in favor of respondents’ large dis- 
tributors of bagged nitrate of soda because of their size and potential 
or actual ability to resell the said product. | 

(14) To encourage and induce distributors and dealers reselling 
bagged nitrate of soda to charge higher prices for bagged nitrate of 
soda resold by them to consumers on credit than the prices set for 
resales for cash. 

(15) To allocate the trade territories in which respondents respec- 
tively market or push the sale of their bagged nitrate of soda. 

(16) To allocate the trade territories in which respective pur- 
chasers of bagged nitrate of soda are permitted to resell said product. 

(17) Generally to monopolize and control the channels of distri- 
bution and sale of bulk and bagged nitrate of soda within the United 
States. | 

Par. 6. That for the purpose of making such systems, policies and 
methods effective and of enforcing compliance therewith and ob- 
servance thereof by all distributors and dealers in bulk and bagged 
nitrate of soda in the United States, respondents, acting both jointly 
and individually, in furtherance and in pursuance of their general 
plan and undertaking, have done the following things: 

(1) Formulated, adopted, followed, carried out, enforced, imposed 
and made effective the systems, policies and methods hereinabove 
described. 

(2) Formulated and issued bulletins, agreements, circulars, letters, 
price lists and other printed matter, and distributed the same among 
purchasers of bulk nitrate of soda and distributors of bagged nitrate 
of soda, announcing the adoption of the systems, policies and re- 
quirements above referred to and the imposition of the same upon 
all affected thereby. 

(3) Formulated and entered into written contracts and agreements 
with their distributors requiring adherence by the latter to the prin- 
cipal points of said policies and to the impositions and requirements 
thereof. 

(4) Each of the respondents has respectively adhered to the re- 
quirements of said policies, and refused to deviate therefrom. 

(5) Respondents have issued identical price lists practically simul- 
taneously, and offered identical rebates on such prices. 

(6) Respondents have sought and obtained promises and assur- 
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ances of cooperation from each other in establishing and making ef- 
fective the policies and methods hereinabove described. 

'(7) Respondents have, respectively, sold bagged nitrate of soda to 
numerous distributors and dealers at prices which discriminate be- 
tween and among such distributors. 

(8) Respondents have exchanged or obtained information with re- 
spect to their respective businesses and activities, which was used 
in furtherance of the said policies and methods. 

(9) Respondents have supervised and investigated practices and 
policies of distributors engaged in reselling bagged nitrate of soda 
to dealers and consumers and the prices at which such product was 
so resold, and have prevented some distributors and some dealers who 
did not conform to respondents’ policies and prices from buying 
bagged nitrate of soda at the distributor’s price or at all, and have 
acted concertedly to maintain resale prices agreed upon by them, to 
control resale markets, and to require recalcitrant distributors and 
dealers to conform to such policies and methods. 

Par. 7. The capacity, tendency and effect of said plan, agreement, 
undertaking, policies and methods, and the said acts and practices 
of said respondents in pursuance thereof, are and have been: 

(1) To monopolize in respondents the business of selling and dis- 
tributing bulk and bagged nitrate of soda in the United States. 

(2) To establish, fix and maintain the prices at and the conditions 
under which respondents sell and distribute bulk nitrate of soda and 
bagged nitrate of soda to distributors and fertilizer manufacturers. 

(3) To establish, fix and maintain the prices at and conditions 
under which bagged nitrate of soda is resold by distributors to 
dealers and consumers. 

(4) To establish, fix and maintain the prices at and conditions 
under which bagged nitrate of soda is resold by dealers to consumers. 

(5) To bring about an unlawful discrimination in price at which 
bagged nitrate of soda is sold by respondents to different purchasers. 

(6) To unreasonably lessen, eliminate, restrain, stifle, hamper and 
suppress competition in the bulk and bagged nitrate of soda trade 
and industry and to deprive the purchasing and consuming public of 
advantages in price, service and other considerations which they 
would receive and enjoy under conditions of normal and unobstructed 
and free and fair competition in said trade and industry; and to 
otherwise operate as a restraint upon and a detriment to the freedom 
of fair and legitimate competition in such trade and industry. 

(7) To substantially increase the cost of such nitrate of soda to 


consumers. 
(8) To suppress, eliminate and discriminate against small dealers 
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who are or have been engaged in or desire to engage in the business 
of buying and reselling bagged nitrate of soda. ely. 

(9) To obstruct and prevent the establishment of new distributors 
of bagged nitrate of soda. 

(10) To arbitrarily fix and determine the gross margin of profit 
realized by distributors and dealers in reselling bagged nitrate of 
soda, and to unlawfully establish and impose upon such distributors 
and dealers the terms upon and conditions under which: they are 
permitted to engage in the business of purchasing and selling bagged 
nitrate of soda. 

(11) To regiment the nitrate of soda trade and industry and those 
engaging therein. 

(12) To suppress and eliminate all price competition between re- 
spondents in the sale and distribution of bagged nitrate of soda 
between and among distributors and dealers in the resale thereof. 

(13) To burden, hamper and interfere with the normal and natural 
flow of trade and commerce in bagged nitrate of soda into, through 
and from the various States of the United States; and to injure the 
competitiors of large distributors by unfairly diverting business and 
trade from them, depriving them thereof and otherwise driving or 
freezing them out of business. 

(14) To prejudice and injure distributors and dealers who do 
not conform to respondents’ program or methods, or who do not 
desire to conform to them but are compelled to do so by the concerted 
action of respondents herein alleged. 

Par. 8. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public; have a dangerous tendency to 
and have actually hindered and prevented competition in the sale 
and distribution of bulk and bagged nitrate of soda in commerce 
within the intent and meaning of the Federal Trade Commission 
Act; have placed in respondents the power to contro] and enhance, 
prices; have created in respondents a monopoly in the sale and dis- 
tribution of bagged nitrate of soda in such commerce; have unreason- 
ably restrained such commerce in bulk and bagged nitrate of soda, 
and constitute unfair methods of competition and unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Charge II 


ParacrarH 1. The allegations of Paragraphs One and Three to 
Seven, inclusive, of Charge I, to the extent that they aver matters 
and things concerning the identity and business of respondent, 
Chilean Nitrate Sales Corporation, and acts, practices, policies and 
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methods used by said respondent individually, are hereby incorporated 
herein as though fully set forth. 

Par. 2. Since about August, 1936, respondent, Chilean Nitrate 
Sales Corporation, has used a practice and pursued a policy of estab- 
lishing, fixing and maintaining specified, standard and artificial prices 
at which, and terms and conditions under which bagged nitrate of soda 
sold and caused to be transported by it across State lines and into the 
District of Columbia for resale, were required to be resold by distri- 
butors to dealers and consumers and by dealers to consumers. 

Par. 3. In pursuance of said practice and policy said respondent 
has entered into contracts and agreements with numerous distributors 
in which it prescribed specified, standard and artificial prices at which, 
and terms and conditions under which, said distributors were re- 
quired to resell bagged nitrate of soda to dealers and consumers, and 
which imposed upon such distributors the requirement and respon- 
sibility of compelling dealers to wom they resold said product to re- 
sell the same to consumers at prices and upon terms and conditions so 
set and specified by it. For the purpose of and with the effect of effec- 
tuating and maintaining said practice and policy, this respondent has 
investigated alleged violations of such contracts and agreements and 
has sought to compel and, by threats, express and implied, and by the 
use of coercive means, has compelled recalcitrant, as well as all other 
distributors and dealers, to comply with and adhere to the terms and 
conditions of such contracts, agreements, practice and policy. 

Par. 4. The aforesaid acts, practices and policy, and the use of said 
contracts and agreements by respondent in the course and conduct 
of its said business, have the capacity and tendency to and have re- 
stricted and restrained trade and commerce in bagged nitrate of soda 
and have hindered and substantially lessened the competition which 
would normaly exist between this respondent and its competitor and 
competition between and among said distributors and dealers reselling 
said product in commerce. Said contracts and agreements themselves 
imposing specified resale prices and terms and conditions of resale are 
in restraint of trade and commerce. 

Par. 5. The aforesaid acts and practices and the use of said con- 
tracts and agreements are all to the prejudice of the public, and con- 
stitute an unfair method of competition and unfair and deceptive 
acts and practices in commerce, within the meaning and intent of the 
Federal Trade Commission Act. 


Charge III 


Paracraruy 1. The allegations of Paragraphs One and Three to 
Seven, inclusive, of Charge I, to the extent that they aver matters and 
things concerning the identity and business of respondent, Chilean 
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Nitrate Sales Corporation, and acts, practices, policies and methods 
used by said respondent individually, are hereby incorporated herein 
as though fully set forth. 

Par. 2. Since about August, 1936, in the course and conduct of its 
said business, respondent, Chilean Nitrate Sales Corporation, has dis- 
criminated in price between different purchasers of bagged nitrate 
of soda of like grade and quality sold by respondent for use, consump- 
tion and resale in the United States and the District of Columbia. 
Said discriminations in price have been brought about as follows: 

By respondent making the following allowances or rebates on price 
to respective purchasers buying annually from all producers the 
quantities of said commodities indicated : 

(1) To purchasers so buying more than 1,000 tons of bagged nitrate 
of soda and less than 2,500 tons, annually, a rebate of 25¢ per ton. 

(2) To purchasers of from 2,500 tons to 6,000 tons, a rebate of 50¢ 
per ton. ® 

(3) To purchasers of from 6,000 tons to 12,500 tons, 75¢ per ton. 

(4) 'To purchasers buying more than 12,500 tons, $1.00 per ton. 

Par. 3. The effect of the discriminations in price described in the 
preceding paragraph hereof has been and may be substantially to 
lessen competition and tend to create a monopoly in the line of com- 
merce in which respondent is engaged, and to injure, destroy and 
prevent competition between and among respondent’s customers re- 
ceiving the benefit of said discrimination and respondent’s customers 
who do not receive the benefits of such discrimination. 

Par. 4. The foregoing alleged acts and practices of respondent are 
in violation of subsection (a) of section 2 of the Clayton Act, as 
amended. 

Charge IV 


Paracrary 1. The allegations of Paragraphs Two to Seven, in- 
clusive of Charge I, to the extent that they aver matters and things 
concerning the identity and business of respondent, The Barrett Com- 
pany, and acts, practices, policies and methods used by said respondent. 
individually, are hereby incorporated herein as though fully set forth. 

Par. 2. Since about August, 1936, respondent, The Barrett Com- 
pany, has used a practice and pursued a policy of establishing, fixing 
and maintaining specified, standard and artificial prices at which, and 
terms and conditions under which, bagged nitrate of soda sold and 
caused to be transported by it across State lines and into the District 
of Columbia for resale, were required to be resold by distributors to 
dealers and consumers and by dealers to consumers. 

Par. 3. In pursuance of said practice and policy, said respondent 
has entered into contracts and agreements with numerous distribu- 
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tors in which it prescribed specified, standard and artificial prices at’ 
which and terms and conditions under which said distributors were 
required to resell bagged nitrate of soda to dealers and consumers, 
and which imposed upon such distributors the requirement and re- 
sponsibility of compelling dealers to whom they resold said product » 
to resell the same to consumers at prices and upon terms and condi- 
tions so set and specified by it. For the purpose of and with the effect 
of effectuating and maintaining said practice and policy this re- 
spondent has investigated alleged violations of such contracts and 
agreements and has sought to compel and, by threats, express and 
implied, and by the use of coercive means, has compelled recalcitrant, 
as well as all other distributors and dealers to comply with and adhere 
to the terms and conditions of such contracts, agreements, practice 
and policy. 

Par. 4. The aforesaid acts, practices and policy, and the use of 
said contracts and agreements by respondent in the course and con- 
duct of its said business have the capacity and tendency to and have 
restricted and restrained trade and commerce in bagged nitrate of 
soda and have hindered and substantially lessened the competition 
which would normally exist between this respondent and its competi- 
tor and competition between and among said distributors and dealers . 
reselling said product in commerce. Said contracts and agreements 
themselves imposing specified resale prices and terms and conditions 
of resale are in restraint of trade and commerce. 

Par. 5. The aforesaid acts and practices and the use of said con- 
tracts and agreements are all to the prejudice of the public, and con- 
stitute an unfair method of competition and unfair and deceptive 
acts and practices in commerce, within the meaning and intent of the 
Federal Trade Commission Act. 


Charge V 


ParacrapH 1. The allegations of Paragraphs Two and Three to 
Seven, inclusive of Charge I, to the extent that they aver matters and 
things concerning the identity and business of respondent, The Bar- 
rett Company, and acts, practices, policies and methods used by said 
respondent individually, are hereby incorporated herein as though 

fully set forth. 

Par. 2. Since about August, 1936, in the course and conduct of its 
said business, respondent, The Barrett Company, has discriminated in 
price between different purchasers of bagged nitrate of soda of like 
grade and quality sold by respondent for use, consumption and resale 
in the United States and the District of Columbia. Said discrimina- 
tions in price have been brought about as follows: 

34 
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By respondent making the following allowances or rebates on 
price to respective purchasers buying annually from all producers the 
quantities of said commodities indicated : 

(1) To purchasers so buying more than 1,000 tons of bagged nitrate 
of soda and less than 2,500 tons, annually, a rebate of 25¢ per ton. 

(2) To purchasers of from 2,500 tons to 6,000 tons, a rebate of 50¢ 
per ton. 

(3) To purchasers of from 6,000 tons to 12,500 tons, 75¢ per ton. 

(4) To purchasers buying more than 12,500 tons, $1.00 per ton. 

Par. 3. The effect of the discriminations in price described in the 
preceding paragraph hereof has been and may be substantially to 
lessen competition and tend to create a monopoly in the line of com- 
merce in which respondent is engaged, and to injure, destroy and pre- 
vent competition between and among respondent’s customers receiv- 
ing the benefit of said discrimination and respondent’s customers who 
do not receive the benefits of such discrimination. 

Par. 4. The foregoing alleged acts and practices of respondent are 
in violation of subsection (a) of Section 2 of the Clayton Act, as 
amended. 

Dismissed without prejudice, after answers, by the following order: 

This cause coming on to be heard before the Commission upon the 
request of the respondents to dismiss the complaint issued on April 
15, 1939; and | 

It appearing to the Commission that the proceedings herein have 
been held in abeyance during the pendency of proceedings taken by 
the Department of Justice before the District Court® and subsequent 
thereto at the request of the Secretaries of War and Navy because 
prosecution thereof would interfere with the war effort; and 

It further appearing that the respondents, since 1941, have been 
engaged exclusively in supplying nitrate to the United States Gov- 
ernment on war contracts and have not engaged in the practices 


§ According to the Trade Regulation Service of the Commerce Clearing House (1941— 
1943, Court Decisions, page 52, 901), the District Court for the Southern District of New 
York on Nov. 19, 1941, in U. S. v. Chilean Nitrate Sales Corp. et al. (apparently not 
reported in the West Reporter System) directed the Government to furnish, in so far 
as applicable, the same particulars as ordered in U. 8S. v. Allied Ohemical & Dye Corp. 
et al., Nov. 19, 1941, 42 F. Supp. 425. The indictment in the former, which charged 
unlawful conspiracies in violation of the Sherman Act, involving apparently fixing of 
prices for nitrates employed in the fertilizer industry, was returned against seven cor- 
porations and seventeen individuals. According to the same service, at page 51,085, said 
court on Aug. 28, 1942 imposed fines totaling $35,000 upon defendants in this proceeding 
in question. 

Consent decree entered on May 29, 1941 in U. 8. v. Allied Chemical & Dye Corp., The 
Barrett Co., et al., enjoined and restricted respondents, among other things, from agreeing, 
etce., with Chilean Nitrate Sales Corp., its successors, ete., to fix or adhere to prices to 
be charged in the sale of nitrate of soda by them to others and to engage in various other 
restrictive acts and practices in connection with the offer and sale of said product as 
therein specifically set out. 
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charged in the complaint since June 30, 1941, and have no intention 
of returning thereto; and 

The Commission being of the opinion that the proceedings by the 
Department of Justice have disposed of the charges of conspiracy 
set out in the complaint and that the Commission would not be war- 
ranted in proceeding on the price discrimination charges set out in 
the complaint because of the discontinuance thereof and the lapse of: 
time since the issuance of said complaint: 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute further proceedings should the facts so warrant. 

Mr, Allen C. Phelps and Mr. Philip R. Layton for the Commission. 

White & Case, of New York City, and Culbertson & LeRoy, of 
Washington, D. C., for Chilean Nitrate Sales Corp. 

Willkie, Owen, Otis, Farr & Gallagher and Cahill, Gordon, Zachry 
& Reindel, of New York City, for The Barrett Co. 


Dan’s Roor Brzr Co. Complaint, January 4, 1944. Order, April 
1, 1946. (Docket 5111.) 

Charge: Advertising falsely or misleadingly as to qualities or prop- 
erties of product; in connection with the sale of a root beer concen- 
trate, allegedly falsely represented as being a draft beverage and hav- 
ing a draft flavor; i. e., as long understood by purchasing public, con- 
tained in and drawn from, wooden containers. 

Dismissed without prejudice by the following order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of respondent, testimony and other 
evidence in support of and in opposition to the allegations of said com- 
plaint taken before a trial examiner of the Commission theretofore 
duly designated by it, report of the trial examiner upon the evidence, 
brief filed in support of the complaint, and oral argument of counsel; 
and it appearing to the Commission that the respondent has discon- 
tinued the practices charged in the complaint and has submitted satis- 
factory proof thereof; and the Commission having duly considered the 
matter and being now fully advised in the premises: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
further proceedings should the facts so warrant. 

By the Commission, Commissioner Davis not participating. 

Before Mr. Randolph Preston, trial examiner. 

Mr. B. G. Wilson for the Commission. 

Mr. John B. Hosty and Krinsky, Levitan & Glassner, of Chicago, 
Tll., for respondent. 
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Srayner Corp. and Erwin, Wasey & Co. or THE Pacrric Coast.® 
Complaint, May 1, 1942. Order, April 16, 1946. (Docket 4757.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, composition, comparative merits, nature and scientific 
or relevant facts; in connection with the compounding and sale of 
a medicinal preparation designated “Minra,” alleged mineral nutri- 
tion supplement. 

Dismissed without prejudice, after answer and trial, by the follow- 
ing order: 

This matter coming on to be heard by the Commission upon the 
motion of Stayner Corporation that the complaint herein be closed 
without prejudice as to said respondent, and it appearing to the Com- 
mission that the said respondent has discontinued the practices 
charged in the complaint as being in violation of the Federal Trade 
Commission Act and has given satisfactory assurance that such prac- 
tices will not be resumed, and the Commission having duly considered 
the matter, and being now fully advised in the premises}; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed as to the respondent Stayner Corporation, a corporation, 
without prejudice to the right of the Commission to institute further 
proceedings in the matter. 

Before Mr. James A. Purcell, trial examiner. 

Mr. William L. Taggart for the Commission. 

Stanley Pedder & Kenneth Ferguson, of San Francisco, Calif., for 
Stayner Corp. 


A.C. Tuomas trading as Nationau Epucators Sociery, Inc. Com- 
_ plaint, May 17, 1945. Order, May 10, 1946. (Docket 5320.) 
Charge: Assuming or using misleading trade or corporate name 
as to business being conducted and operated by a national organiza- 
tion of teachers and educators and being a corporation, misrepre- 
senting Government connection and product as copyrighted, and 
offering deceptive inducements to purchase through undertakings, 
not conformed with, as to material and service, additional material 
supplied from time to time; in connection with the sale of a card 


®On July 31, 1942 the Commission issued an order closing case as to respondent Erwin, 
Wasey & Co., advertising agent of respondent Stayner Corp., as follows: 

This matter coming on for consideration by the Commission upon record, and it appear- 
ing that the respondent Erwin, Wasey & Company of the Pacific Coast has entered into 
a stipulation as to the facts and an agreement to cease and desist from the enumerated 
practices charged in the complaint, which stipulation and agreement was on July 29, 
1942, approved by the Commission, and the Commission having duly considered the matter 
and being now fully advised in the premises ; 

It is ordered, That the case growing out of the complaint herein be, and the same hereby 
is, closed as to respondent Erwin, Wasey & Company of the Pacific Coast, without prejudice 
to the right of the Commission, should the facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 
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index designated as the International Index System, consisting of a 
topical compilation of free publications, including books, pamphlets, 
maps and other source material, suitable for school work and sup- 
plied by national and international government agencies, educational 
institutions and commercial firms. 

Record closed without prejudice, after answer and trial, by the 
following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that respondent has discontinued the business 
described in the complaint and has left the United States, and the 
Commission having duly considered the matter, and being now fully 
advised in the premises; 

lt is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Before Mr. Randolph Preston and Mr. John L. H ornor, trial 
examiners. 

Mr. William L. Pencke for the Commission. 


GuaRANTEED Propucrs Corp. Complaint, March 26, 1946. Order, 
May 27, 1946. (Docket 5427.) © 

Charge: Advertising falsely or misleadingly as to corporation 
being manufacturer, revolutionary or new principal, qualities prop- 
erties or results, approval or certification by National Bureau of 
Standards, conformance with provisions of the National Electrical 
Safety Code for Electric Fences issued by Bureau of Standards, ap- 
proval or certification by a competent testing authority, economy or 
savings, comparative merits, and safety of product, in connection 
with the sale of electric fence controllers under various trade names 
such as “Shox Stok Electric Controllers,” “Everbest Electric Fence 
Controllers,” “Felco Electric Fence Controllers,” “Tru Test Electric 
Fence Controllers,” and “Trustworthy Electric Fence Controllers.” 

Record closed by the following order: 

This matter coming on to be considered by the Commission upon 
the motion of Attorney John H. Leonard calling the attention of the 
Commission to the fact that the respondent corporation was dissolved 
on August 15, 1948, and moving that this proceeding be closed on 
account of said dissolution, and the Commission having considered 
said motion, and it appearing that said corporation has been dissolved 
and is no longer in existence; 

It is ordered, That this proceeding be, and the same hereby is, 
closed. 

Mr. D. C. Daniel for the Commission. 
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Mr. John H. Leonard and Oberlin & Limbach, of Cleveland, Ohio, 


for respondents. 


Harotp R. Lister and Marcarer Lister trading as Spracur Mint- 
tary Institute. Complaint, April 19, 1945. Order, May 28, 1946. 
(Docket 53804.) . a 

Charge: Advertising falsely or misleadingly as to opportunities 
in product or service, nature or scope and need thereof, undertakings, 
limited and special offer, history, unique nature, indorsement and 
approval, and scientific or relevant facts and business status, using 
misleading trade name as to business being an institution of higher 
learning; in connection with the sale of a correspondence course of 
study and instruction in military procedure. 

Record closed without prejudice, after answer, by the following 
order: 

This matter coming on to be heard by the Commission upon the 
record and it appearing that respondents have discontinued the opera- 
tion of their business which consisted of the sale of a war commodity, 
and the Commission having duly considered the matter, and being 
now fully advised in the premises; 

It is ordered, 'That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission, should the facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Mr. William L. Pencke for the Commission. 


Mrs. Kare Henperson and Mrs. Nora G. Neat trading as JoHn 
C. Jounson Co. and Dr. Tuomas V. Neau. Complaint, January 30, 
1942. Order, June 13, 1946. (Docket 4690.) 

Charge: Disparaging competitors’ aluminum products through mis- 
representing effects of use thereof; and misrepresenting prices as 
specially reduced; in connection with the sale of ironware cooking 
utensils designated “Johnson’s Combination Cooking Utensils”. 

Dismissed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that respondents for several years have 
not engaged in the business described in the complaint and have 
completely abandoned the same, with no successor, and there is no 
evidence that respondents intend to resume such business, and the 
Commission having duly considered the matter and being now fully 
advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right 
of the Commission to reopen the same and resume trial thereof in 
accordance with its regular procedure. 
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Mr. R. P. Bellinger for the Commission. 
Powell, Albritton & Albritton, of Andalusia, Ala., for respondents. 


W. S. Rogers trading and doing business as Heatran Branps. 
Complaint, January 28, 1944. Order, June 13, 1946. (Docket 5122.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results and unique manufacture or preparation; in connec- 
tion with the sale of a cosmetic, and medicinal preparations desig- 
nated as Roberts Tip 400, Tip 101, Tip 202, Tip 303, Tip 404, Tip 
707, Roberts Tip Garlic Extract, Garlic and Parsley Tablets and 
Garlic Tablets, and two garlic food flavoring products designated as 
Robert’s Garlic Extract and Bell’s Garlic Extract. 

Record closed, after answer and trial, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that respondent has been out of business 
for approximately three years, with little or no likelihood that he 
will resume the same, and that further proceedings would not be in 
the public interest, and the Commission having duly considered the 
matter and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed, without prejudice to the right of 
the Commission to reopen and resume trial thereof in accordance 
with its regular procedure at any time the Commission shall con- 
sider such action necessary in the public interest. 

Before Uy. Charies B. Bayly, trial examiner. 

Mr. Joseph Callaway for the Commission. 


Lea H. Hetier, Micuarn Herter and Harry Hinpieman trading 
as AssocraTep TarLors and AssocraTep Denver Tartors. Complaint, 
January 19, 1942. Order, June 18, 1946. (Docket 4672.) 

Charge: Advertising falsely or misleadingly as to quality, mate- 
rials, workmanship, special prices, business methods and purchasing, 
“custom made,” size of business, business as association, and “national 
institution of quality tailoring,” branch offices, imported materials, 
etc.; in connection with the sale of men’s suits and coats. 

Dismissed, after answer, by the following order: 

The Commission having given further consideration to the com- 
plaint herein, and being of the opinion that further proceedings are 
not warranted at this time: 

It is ordered, That the complaint be, and the same hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
further proceedings should the facts so warrant. 

Mr. William M. King for the Commission. 

Hellerstein & Gertz, of Denver. Colo., for respondents. 
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Coatorart, Inc. Complaint, a 6, 1944. Order, June 18, 1946. 
(Docket 5175.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to composition of products in violation of the Federal 
Trade Commission Act and neglecting, unfairly or deceptively, to 
make required disclosure as to composition and origin or seller of 
product and misbranding thereby in violation of the Wool Products 
Labeling Act of 1939, and the Federal Trade Commission Act; in 
connection with the manufacture and sale in commerce of articles of 
wearing apparel and other garments, including respondent’s “Llamo- 
hair” coat and legging sets for girls. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent corporation ceased busi- 
ness operations on December 1, 1948, and was dissolved by the Com- 
monwealth of Pennsylvania on July 19, 1944, and the Commission 
having duly considered the matter and being now fully advised in 
the premises ; 

It is ordered, That the complaint herein He! and the same hereby is, 
dismissed. 

Before Mr. Henry P. Alden, trial examiner. 

Mr. DeWitt T. Puckett and Mr. George M. Martin for the Commis- 
sion. 

Mr. Harry A. Rutenberg, of Philadelphia, Pa., for respondent. 


James G. Exum. Complaint, October 9, 1943. Order, June 21, 1946. 
(Docket 5060.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results and price of product, and using misleading product 
name as to qualities, etc., thereof, in connection with the compounding 
and sale of a medicinal preparation designated “Happy Jack Mange 
Lotion,” “Happy Jack Sarcoptic Mange Medicine,” and “Happy Jack” 
for mange and other skin diseases and skin irritations of dogs and 
other animals, allegedly without value for treatment of mange other 
than sarcoptic mange, and not an effective or adequate treatment for 
many other skin diseases and irritations affecting domestic animals. 

Dismissed by the following order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of respondent, testimony and other 
evidence in support of the complaint and in opposition thereto taken 
before a trial examiner of the Commission theretofore duly designated 
by it, report of the trial examiner upon the evidence, briefs filed in 
support of the complaint and in opposition thereto and oral argument 
of counsel, and it appearing to the Commission that the ahaeeee of the 
complaint have not been sustained by a greater weight of the evidence 
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and that the testimony and other evidence in this record are not 
sufficient to warrant the issuance of an order prohibiting the practices 
charged in the complaint, and the Commission having duly considered 
the matter and being now fully advised in the premises : 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
further proceedings should the facts so warrant. 

Before Mr. Miles J. Furnas and Mr. Randolph Preston, trial exam- 
iners. 

Mr. John M. Russell for the Commission. 

Mr. Jos. G. Butts, Jr., Mr. Walter G. Sheppard and Mr. George W. 
Edwards, of Snow Hill, N. C., and Mr. Karl M. Dollak, of Washing- 
ton, D. C., for respondent. 


STIPULATIONS 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST? 


3811.5 “Othine Face Bleach”—Safety—The Commission directed that 
Stipulation 3811, entered into by the respondent named below, be 
amended by striking therefrom the inhibitions that appeared thereon 
and substituting the following, so that the stipulation now reads as 
follows: 

The Othine Corporation, a New York corporation, engaged in the 
sale and distribution in interstate commerce, of a cosmetic prepara- 
tion designated “Othine Face Bleach,” in competition with corpora- 
tions, firms and individuals likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

The Othine Corporation, in connection with the sale and distribu- 
tion in commerce as defined by the Federal Trade Commission Act, 
or the advertising by the means and in the manner above set forth, 
of the preparation designated “Othine Face Bleach” or any other 
preparation composed of substantially the same ingredients or pos- 
sessing substantially the same properties, whether sold or advertised 
under such name or any other name or names, agreed that’ it will 
forthwith cease and desist from disseminating any advertisement per- 
taining to such preparation which fails to reveal that it should not be 
applied to an area of skin larger than the face and neck at any one 
time, that too frequent applications and use over excessive periods of 
time should be avoided, that adequate rest periods between series of 


1 For false and misleading advertising stipulations effected through the Commission’s 
radio and periodical division, see p. 543 et seq. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, Jan. 1, 1946, to June 30, 1946, inclusive. Digests 
of previous stipulations of this character accepted by the Commission may be found in vols. 

' 10 to 41 of the Commission’s decisions. : 

2JIn the interest of brevity there are omitted from the published digests of the published 
‘stipulations agreements under which the stipulating respondent or respondents, as the 
case may be, agree that, should such stipulating respondent or respondents ever resume 
or indulge in any of the practices, methods, or acts in question, or in event of issuance 
by Commission of complaint and institution of formal proceedings against respondent, as 
in the stipulation provided, such stipulation and agreement, if relevant, may be received 
in such proceedings as evidence of the prior use by the respondent or respondents of the 
methods, acts, or practices herein referred to. 

3 Amended. 
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treatments should be observed, that the preparation should not be used 
where the skin is cut or broken, and that in all cases a proper patch 
test should be made to determine whether the patient is allergic or 
sensitive to the preparation; Provided, however, That such advertise- 
ment need contain only the statement, “Caution: Use Only as Di- 
rected,” if and when the directions for use, wherever they appear, on 
the label, in the labeling, or both on the label and in the labeling, 
contain warnings to the above effect ;. And also provided, That this 
agreement shall not be construed as applicable to any preparation in 
which the ammoniated mercury content is substantially less than 3 
percent. (Mar. 19, 1946.) 

3850.4 Chicks—“U. S. R. 0. P.”, “National Poultry Improvement Plan,” 
“Pullorum Free,” Ete.—The Commission directed that Stipulation 3850, 
entered into by the respondent named below, be amended by striking 
therefrom inhibition (a) that appeared thereon and substituting the 
following, so that the stipulation now reads as follows: 

Amstutz Hatcheries, trade designation of a group of partnerships 
all operating under such name, engaged in hatching chicks and in the 
sale and distribution thereof in interstate commerce. The business 
locations of Amstutz Hatcheries and the partnership set-up for each 
hatchery are as follows: At Celina, Ohio, Coldwater, Ohio, New 
Bremen, Ohio and Minister, Ohio, the copartners are Henry Amstutz, 
Emma A. Amstutz and Reuben Amstutz; at Orrville, Ohio, and 
Kidrin, Ohio—Henry Amstutz, Emma A. Amstutz, Ezra Amstutz 
and Loren Amstutz; at Canton, Ohio—Henry Amstutz, Emma A. 
Amstutz, Loren Amstutz and T. F. Roth; at Medina, Ohio—Henry 
Amstutz, Emma A. Amstutz, Ezra Amstutz, Loren Amstutz and 
V. M. Neuenschwander; and at Frankenmuth, Mich—Henry Am- 
stutz, Emma A. Amstutz, Loren Amstutz and Don O. Neuenschwander. 
The aforesaid respondents engaged in competition with individuals, 
firms, and corporations likewise engaged entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Henry Amstutz, Emma A. Amstutz, Reuben Amstutz, Loren Am- 
stutz, Ezra Amstutz, Don O. Neuenschwander, V. M. Neuenschwander 
and T. F. Roth agreed, whether trading under their own names as 
Amstutz Hatcheries or any other trade designation or style, in con- 
nection with the sale and distribution of chicks in commerce as defined 
by the Federal Trade Commission Act that they and each of them will 
forthwith cease and desist from: 

(a) The use, in their advertising or trade literature, of statements, 
terms or expressions such as “Baby Chicks from R. O. P. Pedigreed 
Males,” “R. O. P. Pedigree Sired,” “Individually Pedigreed 200 to 341 


¢ Amended. 
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Egg Record R. O. P. Males,” “R. O. P. males,” “260 to 350 Egg R. O. P. 
Sired,” “R. O. P. Sired Chicks,” “R O. P. Sired Flocks,” “R. O. P. 
Enriched Baby Chicks,” or any other terminology of like import 
or meaning as a designation for or as descriptive of chicks which 
have not actually been sired by males officially banded with U. S. 
R. O. P. sealed‘and numbered official legbands and duly registered 
as such; Provided, however, That if any such representation is used 
properly in connection with chicks which actually are R. O. P. sired, 
it shall not be made in such a manner as to represent, directly or by 
implication, that the chicks so offered for sale are U. S. R. O. P. 
chicks or that said copartners are participants in the National Poultry 
Improvement Plan. 

(6) Representing, directly or inferentially, by the use of “R. O. P.” 
terminology, by the slogan “R. O. P. Breeding Makes a Big Difference,” 
by setting out the “Requirements of R. O. P.” by stating that their 
males used for mating are “individually banded,” or by other conno- 
tation or implication, that they participate in the National Poultry 
Improvement Plan, that their hatcheries are U. S. Approved hatch- 
eries, or that chicks offered for sale and sold by them are produced in 
U.S. Approved hatcheries—unless and until such time as their opera- 
tions actually are conducted under such Plan, meeting all its require- 
ments; 

(c) Representing that the Amstutz sires are one step above U. S. 
Certified in stage or grade, or that chicks the offspring of nonofficially 
inspected and selected sires and dams are the equivalent of U. S. 
Certified ; 

(d) The use of the words “Pullorum Clean” in any manner that 
tends or may tend to convey the belief or impression that their flocks 
have been tested for pullorum disease under the supervision of an 
official State agency and in accord with the National Poultry Improve- 
ment Plan; or representing that all their breeding stock is tested until 
no reactors remain, or that the unofficial tests made by them are the 
equivalent of U.S. Pullorum Clean. (Mar. 12, 1946.) 

3852.° Chicks—“U. S. R. 0. P.” and “National Poultry Improvement 
Plan.”—The Commission directed that Stipulation 3852, entered into 
by the respondent named below, be amended by striking therefrom 
inhibition (1) that appeared thereon and substituting the following, 
_ so that the stipulation now reads as follows: \ 

R. H. Fechtel, an individual trading as Southeastern Hatcheries, 
Southeastern Hatchery, Satilla Hatchery, Peach State Hatchery, 
Cumming Hatchery and Hall Hatchery with its principal place of 
business in Atlanta, Ga., engaged in the sale and distribution of 
chicks in interstate commerce in competition with individuals, firms 


3 Amended. 
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and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. . rata) 

R. H. Fechtel agreed, whether trading under his own name as 
Southeastern Hatcheries, Southeastern Hatchery, Satilla Hatchery, 
Peach State Hatchery, Cumming Hatchery or Hall Hatchery, or 
under any other trade name or style, in connection with the sale and 
distribution of chicks in commerce as defined by the Federal Trade 
Commission Act that he will forthwith cease and desist from: 

(1) The use of the words “R. O. P. chicks,” “R. O. P. Mated,” 
“R. O. P. White Leghorn Pullets,” “R. O. P. Hampshire, Parmenter 
and Barred Rock Pullets,” “R. O. P. Mated New Hampshires,” 
“R. O. P. Mated Parmenter Reds,” “R. O. P. Mated Barred Rocks” or 
“R. O. P. Mated White Rocks” as designations for or as descriptive of 
his chicks, and from the use of said terms or other terms or expressions 
of like meaning in any manner which imports or implies—that he 


participates in the National Poultry Improvement Plan or that such — 


chicks are U. S. R. O. P. chicks; unless and until he actually does 
participate in the National Poultry Improvement Plan and is duly 
entitled to use such terms, expressions or representations in connection. 
with the sale of his chicks; | 

(2) The use of the term “Sired by R. O. P.” or any other statement 
or representation of like meaning as a designation for or as descriptive 
of chicks which have not actually been sired by males officially banded 
with U. S. R. O. P. sealed and numbered official legbands and duly 
registered as such: Provided, however, 'That if any such representa- 
tion. is used properly in connection with chicks which actually are 
R. O. P. sired, it shall not be made in such a manner as to represent, 
directly or by implication, that the chicks so offered for sale are 
U.S. R. O. P. chicks or that said individual is a participant in the 
National Poultry Improvement Plan. (Mar. 21, 1946.) 

4064.° Chicks—“U. S. R. 0. P.,” National Poultry Improvement Plan 
and Guarantee—The Commission directed that Stipulation 4064, en- 
tered into by the respondent named below, be amended by striking 
therefrom inhibitions (a) and (b) that appeared thereon and sub- 
stituting the following, so that the stipulation now reads as follows: 

Thomas E. Sullivan, sole trader operating as Dr. Sullivan’s Spring- 
field Chick Hatchery/ with place of business at Springfield, Minn., 
engaged in the sale and distribution of poultry chicks in interstate 
commerce, in competition with individuals, firms and corporations 
hkewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 


®Amended. 
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Thomas E. Sullivan, whether trading as Dr. Sullivan’s Springfield 
Chick Hatchery or by any other name or style, agreed that in con- 
nection with the offering for sale, sale and distribution of his chicks 
in commerce as defined by the Federal Trade Commission Act, he will 
forthwith cease and desist from: 

(a) The use, in his advertising, trade literature or otherwise of 
statements, terms or expressions, such as “R. QO. P. sired,” “R. O. P. 
males sire our chicks,” or terminology of like import as designations 
for or as descriptive of chicks which have not actually been sired by 
males officially banded with U. S. R. O. P. sealed and numbered offi- 
cial legbands and duly registered as such: Provided, however, That if 
any such representation is used properly in connection with chicks 
which actually are R. O. P. sired, it shall not be made in such a man- 
ner as to represent, directly or by implication, that the chicks so of- 
fered for sale are U. S. R. O. P. chicks or that said individual is a 
participant in the National Poultry Improvement Plans 

(0) Representing, as by the statements “Here’s What R. O. P. 
Breeding Means to You,” “R. O. P. quality-bred chicks,” “Dr. Sul- 
livan’s R. O. P. quality chicks,” “Pure bred Hanson and Ghostley 
R. O. P. strain,” “Pure R. O. P. Breeding in both sires and dams” or 
“This grade of R. O. P. White Leghorns,” by reference to U. S. super- 
vision or other details of the National Poultry Improvement Plan, 
by designation of his production method as a R. O. P. improvement 
breeding program, by other subtle use of the Plan’s terminology, or 
in any way, that he participates in said Plan, or that chicks offered 
for sale and sold by him are U. S. R. O. P. chicks; unless and until 
he actually does participate in the National Poultry Improvement 
Plan and is duly entitled to use such terms, expressions or representa- 
tions in connection with the sale of his chicks; 

(c) Representing, directly or by implication, that his chicks are 
one step above, or that they rate even as high as, U. S. Certified chicks; 

(d) Representing that his chicks are “R. O. P. quality-bred,” of 
“pure R. O. P. breeding,” “pure bred R. O. P. strain,” from “R. O, P. 
stock,” from “R. O. P. Breeding Stock”; that he buys thousands of 
“R. O P. breeders” every year; or otherwise, that the sires and dams 
of such chicks are duly certified or recognized U. S. R. O. P. breeders; 

(¢) Designating any representation or agreement as a “14-Day 
Guarantee,” a guarantee, guaranty or warranty, which involves a 
service charge or calls for the payment of additional money by the 
purchasers of said chicks. (June 4, 1946.) 

4133. Furs or Fur Garments—Nature.—Fox Fur Co., Inc., a District 
of Columbia corporation with its principal place of business in the 
District of Columbia, engaged in the sale and distribution of fur gar- 
ments in commerce as defined by the Federal Trade Commission Act, 
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within the District of Columbia, and is in competition with corpora- 
tions, firms and individuals likewise engaged, entered into the fol- 
lowing agreement to cease and. desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Fox Fur Co., Inc., in connection with the sale and distribution of 
furs or fur garments in commerce as defined by the Federal Trade 
Commission Act, agreed that it will forthwith cease and desist from: 

(1) Using the terms “Natural Civet Cat,” “Civet Cat” or “Civet,” 
or words or terms of like meaning, in any way to designate or describe 
furs or fur garments made of the peltries of the little spotted skunk, or 
spilogale, or of any peltries other than civet peltries; 

(2) The use of the terms “Blended Marmink” or “Marmink” or any 
other fictitious animal designation or coined fur-connoting term as 
descriptive of or in connection with its fur products; 

(3) Using any animal or purported animal name or designation for 
fur which is not the true name of the animal producing the fur: Pro- 
vided, That if the fur is so dyed as to simulate another fur, the fact 
that said fur is dyed shall be set forth as an integral part of its 
designation, and if the name of the animal whose fur is so simulated 
be given, such name shall be immediately followed by and compounded 
with the word “dyed” together with the true name of the animal pro- 
ducing the fur as the last word of the description—all words of the 
designation to be in like type and equally conspicuous. (Jan. 3, 1946.) 

4134, Automobile Polish—Free.—Vacu-Matic Carburetor Co., a Wis- 
consin corporation with place of business at Wauwatosa, Wis., engaged 
in the sale and distribution of certain products for use on automobiles 
including a polish designated as “Master Glaze” in interstate com- 
merce, in competition with corporations, firms and individuals lke- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Vacu-Matic Carburetor Co., in connection with the sale and dis- 
tribution of its products in commerce as commerce is defined by the 
Federal Trade Commission Act, agreed that it will forthwith cease 
and desist from the use of the words “free,” “gift,” “present,” or any 
other word or term of similar import and meaning to designate, de- 
scribe or refer to merchandise, when such merchandise is not, in fact, 
a gratuity, and the prospective recipient is required as a consideration 
to purchase some other article or articles or render some service in 
order to obtain the same. (Jan. 9, 1946.) 

4135. “Klearcure” Concrete Preparation—Government Approval, Manu- 
facturer, History, Success, Use or Standing and Source.—John G. Gas- 
teiger is an individual with place of business at New Haven, Conn., 
was actively engaged in promoting the sale of the product hereinafter 
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designated. National Automatic Fibres, Inc., is a Delaware corpo- 
ration with offices and a place of business at Detroit, Mich. National 
Concrete Curing Materials Co., Inc., is a New York corporation and 
presently has a place of business at Newark, N. J. Said individual 
and corporations were engaged in the sale and distribution of a 
preparation designated as “Klearcure,” to be applied to the surface 
of concrete construction for the alleged purpose of aiding in the curing 
thereof, in interstate commerce, in competition with individuals, firms 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

John G. Gasteiger and National Automotive Fibres, Inc., and Na- 
tional Concrete Curing Materials Co., Inc., in connection with the 
sale and distribution in commerce as defined by the Federal Trade 
Commission Act, of the product designated “Klearcure” or any other 
product of substantially the same composition or possessing substan- 
tially the same properties, whether sold under such name or any other 
name or names, agreed that they and each of them will forthwith cease 
and desist from representing, directly or inferentially : 

(1) That said product has been approved by the Department of 
War, the Department of the Navy or any other Department or agency 
of the United States Government; 

(2) That said product is manufactured by them or any of them, 
unless and until they actually own and operate or directly and abso- 
lutely control the plant or factory wherein is made any and all prod- 
ucts offered for sale or sold under such representation; 

(3) That they or any of them, or engineers or other personnel in 
their employ, pioneered or otherwise developed said product; 

(4) That since 1934 they or any of them have shipped more color- 
less concrete curing material than any competitor; and from the use 
of any comparative statement or representation which imports or 
implies that their shipments or sales of such product are in excess of 
the actual volume thereof; 

John G. Gasteiger and National Automotive Fibres, Inc., in con- 
nection with the sale of said product in commerce as aforesaid, further 
agreed that they and each of them will forthwith cease and desist from 
representing, directly or inferentially, that a product used on any 
job or project was procured from them when, in fact, said product 
was not so procured from or supplied by them. (Jan. 9, 1946.) 

4136. Umbrellas—Composition—Henry Centrovetz, an individual 
trading as H. Centrovetz with place of business at New York, N. Y., 
engaged in the manufacture of umbrellas and in the sale and dis- 
tribution thereof in interstate commerce, in competition with indi- 
viduals, firms and corporations likewise engaged, entered into the fol- 
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lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Henry Centrovetz, whether trading under his own name, or as 
H. Centrovetz or under any other trade name or style, in connection 
with the sale and distribution of umbrellas in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed that he will 
forthwith cease and desist from advertising, branding, labeling, in- 
voicing, selling, or offering for sale products composed in whole or 
in part of rayon without clearly disclosing, by the use of the word 
“rayon,” the fact that such products are composed of or contain 
rayon; and, when a product is composed in part of rayon and in part 
of fibers or material other than rayon, from failing to disclose, in 
immediate connection or conjunction with the word “rayon,” and in 
equally conspicuous type, each constituent fiber of said product in 
the order of its predominance by weight beginning with the largest 
single constituent. (Jan. 9, 1946.) 

4137. Poultry Preparation—“Vermifuge,” Qualities, Properties or Re- 
sults, Government Indorsement and Safety Globe Laboratories, a Texas 
corporation with principal place of business at Fort Worth, Tex., 
and which maintains a number of branch offices in various other 
States, has been engaged in the manufacture of various serums, 
agegressins, vaccines, and other preparations for use in the treatment 
of poultry and animals, and-in the sale and distribution thereof in 
interstate commerce. Said preparations have included, since 1941, a 
product containing phenothiazine and nux vomica, among other in- 
gredients, and which product the said corporation has sold and 
shipped under the trade designation “A-C-Tol” from its place of busi- 
ness in the State of Texas and from its aforesaid branch offices in 
interstate commerce. Said corporation has been in competition with 
other corporations and concerns and with individuals likewise en- 
gaged, and has entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Globe Laboratories agreed that, in connection with the sale and dis- 
tribution in commerce as defined by the Federal Trade Commission 
Act, or in connection with the dissemination of advertising by the 
means and in the manner above set out of the product designated 
A-C-Tol, or of any other product of substantially the same composi- 
tion or possessing substantially the same properties, whether sold 
under said name or under any other name, it will cease and desist 
forthwith from: . 

(1) the use of the term “vermifuge,” as descriptive of or in refer- 
ring to said product, so as to import or imply, or the effect of which 
tends or may tend to cause or convey the impression or belief that 
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the use of said product as an anthelmintic remedy will expel or destroy 
all types of worms infesting the intestinal tracts of poultry ; 

(2) the use of the phrase “99 percent effective in combating in- 
ternal parasites of poultry” or of any other phrase or term of like 
connotation, the effect of which tends or may tend to cause the im- 
pression or belief, contrary to fact, that the said product, when em- 
ployed as an anthelmintic remedy, would have the indicated degree 
of effectiveness or would be equally effective against all types of in- 
testinal parasites; 

(8) the use of the phrase “a thoroughly effective flock stimulant,” 
or of the term “stimulant” as descriptive of a product, none of the 
ingredient content of which is present in such sufficient quantity 
as would impart a stimulating effect when administered as directed ; 

(4) representing, either directly or inferentially, that the U. S. 
Bureau of Animal Industry has officially approved, sanctioned or 
endorsed either the A-C-Tol product or the phenothiazine drug as an 
anthelmintic remedy for all types of worms and parasites, or in any 
way to inaccurately represent the findings of said Bureau with refer- 
ence to said drug; 

(5) disseminating or causing to be disseminated any advertising 
which fails conspicuously to reveal therein the cautionary statement 
set forth in Paragraph Two above: Provided, however, That such ad- 
vertising need contain only the statement “Caution: Use only as 
Directed,” if and when the said cautionary statement conspicuously 
appears on the label and in the labeling of said product. (Jan. 9, 
1946.) 

4138. Reissued Motion-Picture Films—Misleading Titles.—Astor Pic- 
tures Corp. is a New York corporation with place of business at 
New York, N. Y., Robert M. Savini, Jacques Kopfstein, and Fred 
Bellin, also of New York, N. Y., have been engaged in the promotion 
of the business of the aforesaid corporation. Said corporation and 
individuals have been engaged in the business of reissuing motion 
picture films and in leasing and/or selling and distributing reissued 
films or releases in interstate commerce, in competition with corpora- 
tions, firms and individuals likewise engaged, have entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Astor Pictures Corporation and Robert M. Savini, Jacques Kopf- 
stein and Fred Bellin, in connection with the leasing, selling, or dis- 
tributing reissued moton-picture films in commerce as defined by the 
Federal Trade Commission Act, agreed that they and each of them 
will forthwith cease and desist, directly or indirectly, from adver- 
tising, selling or leasing, or offering to sell or lease, reissued motion- 
picture photoplays under titles other than those under which such 
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photoplays originally were issued and exhibited, unless the former 
titles of such photoplays and the fact that they theretofore have been 
exhibited under such former titles, be clearly, definitely, distinctly 
and unmistakably stated and set forth, both in the photoplay itself 
and in any and all advertising matter used in connection therewith 
in letters and type equal in size and prominence to those used in 
displaying the new titles. (Jan. 9, 1946.) 

4139. Spraying Device and Insecticide—History, Unique and Qualities, 
Properties or Results——Marion H. Davis and Kenneth Hendryx, co- 
partners trading as Marion H. Davis & Co., with principal place 
of business at Jacksonville, Fla., engaged in the sale and distribution 
of various products including an insecticide spraying device desig- 
nated as “The Killer” or as the “Electro Sprayer” and an insecticide 
designated as “Aerosol Insecticide” in interstate commerce, in com- 


petition with individuals, firms and corporations likewise engaged, 


entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Marion H. Davis and Kenneth Hendryx, in connection with the 
sale and distribution in commerce as defined by the Federal Trade 
Commission Act, of the spraying device designated as “The Killer” 
or as the “Electro Sprayer” and the insecticide designated as “Aerosol 
Insecticide,” or any other device or insecticide of substantially the 
same construction or composition or possessing substantially the 
same properties, whether sold under such names or under any other 
name or names, agreed that they and each of them, either individually 
or as copartners will forthwith cease and desist from representing, 
directly or inferentially : 

(1) That said device is an innovation in spraying machines, is new 
in principle, or is the first or only spraying machine which can drive 
spray into cracks, crevices or between walls; 

(2) That, due to its atomizing or any other attributes, said device 
will cause all insecticides which may be used therewith, or insecticides 
generally, to kill insects or insect larvae on contact or be effective as 
an insect repellent during or after the use thereof ; 

(3) That by use of said device, or by the use of such insecticide, 
a building or premises can be completely freed from insects; 

(4) That said insecticide will act as a repellent to insects for hours, 
or any extended period of time, after the application or use thereof. 
(Jan. 9, 1946.) 

4140. Spraying Device—History, Unique and Qualities, Properties or 
Results.—Electro Spray Corp., a California corporation with place of 
business at Oakland, Calif., engaged in the sale and distribution of 
an insecticide spraying device designated as “The Killer” or as the 
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“Electro Sprayer,” in interstate commerce, in competition with cor- 
porations, firms and individuals likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Electro Spray Corporation, in connection with the sale and dis- 
tribution in commerce as defined by the Federal Trade Commission 
Act, of the spraying device designated as “The Killer” or as the 
“Electro Sprayer,” or any other device of substantially the same 
construction or possessing substantially the same properties, whether 
sold under such names or under any other name or names, agreed 
that it will forthwith cease and desist from representing, directly or 
inferentially : 

. (1) That said device is an innovation in spraying machines, is 
new in principle, or is the first or only spraying machine which can 
drive spray into cracks, crevices or between walls; 

(2) That by the use of said device a building or premises can be 
completely freed from insects; 

(8) That due to its atomizing or any other attributes, said device 
will cause all insecticides which may be used therewith, or insecticides 
generally, to kill insects or insect larvae on contact or be effective as 
an insect repellent during or after the use thereof. (Jan. 9, 1946.) 

4141. Drug Preparations—Qualities, Properties or Results, Composition, 
Scientific or Relevants Facts, Safety, Etc.—J oseph Finberg and Philip 
W. Simons, copartners trading as Raymor Food Products Co. with 
their place of business at Chicago, IIl., engaged in the sale and dis- 
tribution of a number of drug preparations in interstate commerce, in 
competition with individuals, firms and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Joseph Finberg and Philip W. Simons, whether trading under their 
own names, under the trade name of Raymor Food Products Co., or 
under any other trade name or style, in connection with the sale or 
distribution in commerce as defined by the Federal Trade Commission 
Act, or the advertising by means and in the manner above set forth, 
of their aforesaid drug preparations, agreed that they and each of 
them will forthwith cease and desist from: 

(1) The use of the term “Biological Nutrition” as descriptive of 
such preparations or any thereof; and from the use of any word, term, 
statement or representation which connotes that said preparations or 
any thereof, due to the inclusion therein of dried animal glands or 
structures, provide direct and specific nutrition to the corresponding 
organs or structures of the human body; 

(2) Representing that the preparations heretofore designated as 
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“Vej-O-Lax,” or as “Raymor Regular No. 1” and “Raymor Special 
No. 2,” will regulate the bowels or constitute an effective treatment 
or remedy for constipation, generally, or for the underlying conditions 
which cause constipation, or that the efficacy thereof in connection 
with constipation exceeds that of affording temporary relief by caus- 
ing a partial evacuation of the intestinal tract; 

(3) Representing, directly or inferentially, that the preparations 
heretofore designated as “Vej-O-Lax,” or as “Raymor Regular No. 
1,” and “Raymor Special No. 2,” or the use thereof: 

(a) Will modify the proportionate amounts of fatty and starchy 
ingredients in the diet, improve intestinal digestion or provide physio- 
logical rest to the pancreas, duodenum or liver; 

(b) Will, due to its dried oxgall content or otherwise, bring about 
any stimulation of the gall bladder or increase the flow of bile; 

(ce) Will tone up the digestive tract; 

(d@) Will act as a diuretic or otherwise favorably influence elimin- 
ation through the kidneys; 

(e) Will decrease or diminish intestinal putrefaction ; 

(7) Will bring about correction of acidosis or normalize the al- 
kalinity of the system ; 

(g) Will promote the tone or regularity of the bowels or act as a 
corrective aid in chronic or long-standing cases of constipation ; 

(h) Will correct so-called “auto-intoxication ;” 

(2) Will, either alone or in combination with the preparation here- 
tofore designated as “Blood-O-Food,” be effective in regulating bowel 
action, reducing intestinal putrefaction or so-called ‘“auto-intoxica- 
tion,” or remineralizing the body; or 

(7) Will, either alone or in combination with the preparation here- 
tofore designated as “Kidn-O-Food,” relieve strain on the kidneys 
or be effective in the treatment of high blood pressure; 

(4) The use of the term “Digest-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Digest-O-Food,” or as “Raymor No. 3”; and from the use 
of the word “digest” or other word or term of like meaning, or any 
ficticious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation has 
any influence upon the digestive processes; 

(5) Representing, directly or inferentially, that the preparation 
heretofore designated as “Digest-O-Food,” or as “Raymor No. 3,” or 
the use thereof : 

(a) Will constitute an adequate treatment for, or be useful in the 
treatment of, digestive disturbances; nervous, acute or chronic dyspep- 
sia; hypochlorhydria, indigestion, or achylia; peptic, gastric or duo- 
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denal ulcers; acute or chronic gastritis; or gastric catarrh, irritated 
stomach, reflex disturbances, atony of the stomach or gastric 
dilatation ; 

(6) Will be benificial to any abnormalities of the gastro-intestinal 
tract other than the presence of an excessive amount of acid in the 
stomach ; 

(¢) Will aid digestion; supply nourishment to the digestive glands, 
the stomach, or the villi of the intestines, or normalize the activity of 
these organs; or facilitate or otherwise favorably influence the ab- 
sorption of food from the gastro-intestinal tract ; 

(d) Possesses value in cases of long standing digestive deficiencies 
or nutritional depletion; 

(e) Is of therapeutic value in cases of hives, hay fever, asthma, 
eczema. or other allergic conditions; 

(7) Will relieve gastric hyposecretion ; 

(g) Constitutes an adequate treatment for peptic ulcer; or 

(A) Will correct faulty digestion, abnormally prolonged digestion, 
or subnormal muscular activity of the stomach; 

(6) The use of the term “Nerv-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore 
designated as “Nerv-O-Food,” or as “Raymor No. 4”; and from the 
use of the word nerve or other word or term of like meaning, or any 
fictitious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that said preparation con- 
stitutes an effective treatment for nervous diseases generally ; 

(7) Representing, directly or inferentially, that the preparation 
heretofore designated as “Neryv-O-Food,” or as “Raymor No. 4,” or 
the use thereof: 

(a) Constitutes an effective treatment for, or is of any use in con- 
nection with, malnutrition of the nerves, neurasthenia, sexual neuras- 
thenia, nervous disorders, irritability, nervousness, rheumatism, 
neuralgia, neuritis, chorea, arthritis, petit mal, headaches or insomia ; 

(6) Contains glandular nutrition which will have any value in 
neurasthenia or other nervous disorders. 

(c) Will provide sufficient quantities of vitamins to correct nutri- 
tional deficiencies or to provide an excess of vitamins to make up for 
previous vitamin starvation; 

(d) Will furnish adequate mineral nutrition; 

(e) Will, due to mineral salts contained therein, have any value in 
the nutrition of nerve tissue; 

(7) Will, due to its calcium (bone) phosphate or other content, 
furnish significant amounts of calicum, phosphorus, iron, copper, 
magnesium, manganese or zinc; 
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(g) Will be effective in relieving or correcting neurasthenia or 
symptoms such as weakness, irritability, excessive reactions to minor 
irritations or exhaustion from mild exertions; or 

(h) Will result in improvement of nervous balance; 

(8) The use of the term “nerve nourishing vitamins” or other term 
or expression of like meaning as a designation for, as descriptive of, 
or in connection with vitamins B and G; 

(9) The use of the term “Blood-O-Food” as a designation for, as 
descriptive of or in connection with the preparation heretofore desig- 
nated as “Blood-O-Food” or as “Raymor No. 5”; and from the use 
of the word “blood” or other word or term of like meaning, or any 
fictitious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation would 
be effective in correcting iron deficiency anemia or any other type of 
anemia 3 

(10) Representing, directly or inferentially, that the preparation 
heretofore designated as “Blood-O-Food” or as “Raymor No. 5,” or 
the use thereof: . 

(a) Is useful as a building food in anemias or in the treatment of 
nutritional, postpartum, hypochromic, secondary or pernicious ane- 
mia; or low blood pressure, pregnancy anemias, menorrhagia, chlor- 
osis (green sickness), severe hemorrhages, general debility, conval- 
escence, leukanemia, or bone marrow disorders ; 

(6) Will be effective in building hemogoblin or as a blood tonic; 

(c) Is effective as a supplement to the diet in the supportive treat- 
ment of anemias or as a building food ; 

(dz) Is an adequate treatment or an effective aid in the treatment 
of any form of anemia; 

(e) Will supply the body with a normal amount of iron, copper or 
other minerals in cases of anemia; 

(f) Will, due to the liver contained therein, be of value in connec- 
tion with anemias; " 

(g) Will, due to its bone marrow or other ingredients, stimulate 
hematopoiesis, increase hemogoblin or red blood cells, have a general 
tonic effect on the body or be effective in the treatment of secondary 
anemia, malnutrition or chlorosis; or 

(h) Will, either alone or in combination with the preparation here- 
tofore designated as “Digest-O-Food,” constitute an effective treat- 
ment for any degree of secondary anemia; 

(11) Representing, directly or inferentially, that inorganic forms of 
iron cannot be used as efficiently by the body as can the organic forms 
of iron; 

(12) The use of the term “Kidn-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
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nated as “Kidn-O-Food,” or as “Raymor No. 6”; and from the use of 
the word kidney or other word or term of like meaning, or any fic- 
titious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation is indi- 
cated as a treatment for, or in connection with, any disease of the 
kidneys; 

(13) Representing, directly or inferentially, that the preparation 
designated as “Kidn-O-Food,” or as “Raymor No. 6,” or the use 
thereof : 

(a) Will constitute an effective treatment for, or otherwise be useful 
in the treatment of, kidney disturbances, albuminuria, Bright’s disease, 
nephritis, renal calculi, nephrolithiasis, renal underactivity, pyelitis, 
urinary disorders, bladder disturbances, cystitis, enuresis, painful or 
burning urinations, scanty urine, bladder irritations, ascites or dropsy ; 

(6) Will facilitate elimination of waste materials through the 
kidneys; 

(¢c) Will furnish the kidneys with the mineral salts needed for 
their proper nourishment; 

(@) Will, due to the dried kidney substance contained therein, serve 
to replace worn-out kidney cells or damaged cells, or otherwise bring 
about repair or renal tissue; 

(7) Will normalize the specific gravity and volume of the urine, 
increase the area and total solids in the urine, or dimish the blood 
and casts in the urine; 

(g) Will lower the blood pressure; 

(i) Will be effective in treating acute or chronic nephritis or in- 
flammatory conditions of the ureters and bladder; 

(z) Fills an important place in an effective therapeutic program; 

(7) Will, due to the vitamins or other ingredients contained therein, 
have any value in treating renal calculi; or 

(4) Will, due to the alkaline minerals or other content thereof, 
significantly influence the alkalinity of the urine; 

(14) Representing, directly or inferentially, that the preparation 
heretofore designated as “Tens-O-F ood,” or as “Raymor No. 7,” or 
the use thereof : 

(a) Is effective or useful in the treatment of high blood pressure, 
hypertension, essential hypertension, cardio-vascular disease, angina 
pectoris, hyperthyroidism, exophthalmic goitre, arteriosclerosis, aortic 
affections, interstitial nephritis, albuminuria, menopause (climacteric) 
or aneurysm ; 

(6) Is of any value in the reduction of high blood pressure ; 

(¢c) Will, due to its liver, oxgall or other content, furnish direct 
nutrition to the gall bladder or favorably influence the gall bladder 
or liver; 
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(d) Will assist the liver in its detoxifying functions ; 

(ec) Will relieve dizziness or headaches; 

(f) Will correct toxemia of any type; 

(g) Will, either alone or in combination with the preparations 
heretofore designated as “Krem-O-Food,” or as “Male-O-Food,” be 
effective in treating blood-pressure symptoms of the gonadopause or 
menopause; or 

(h) Will, either alone or in combination with the preparation 
heretofore designated as “Nerv-O-Food,” have any influence upon the 
sympathetic nervous system or upon high-strung or nervous in- 
dividuals; 

(15) The use of any statement or representation which connotes 
that the minerals contained in the preparation heretofore designated 
as “Tens-O-Food” are more available to the body or more assimilable 
than aré those contained in ordinary vegetables; 

(16) The use of the term “Heart-O-Food” as a designation for, 
as descriptive of, or in connection with the preparation heretofore 
designated as “Heart-O-Food,” or as “Raymor No. 8”; and from the 
use of the word “heart” or other word or term of like meaning, or any 
fictitious term simulating such word, in any manner that conveys 
or tends to convey the belief or impression that such preparation has 
a favorable effect on any heart disease or ailment; 

(17) Representing, directly or inferentially, that the preparation 
heretofore designated as “Heart-O-Food,” or as “Raymor No. 8,” or 
the use thereof: 

(a) Is useful in, or constitutes an adequate treatment for, aneurysm, 
angina pectoris, aortic stenosis, arrhythemia, arteriosclerosis, brady- 
cardia, Bright’s disease, cardiac asthma, cardiac weakness, congenital 
cardiac affections, cardiac dilatation, endocardial diseases, endocar- 
ditis, heart block, cardiac hypertrophy, cardiac insufficiency, mitral 
stenosis, myocardial disorders, palpitation, pericardial disease, tachy- 
cardia, or valvular disease of the heart; 

(&) Will, when administered as directed, provide sufficient vitamin 
B-1 to correct heart conditions which may be due to vitamin B-1 
deficiency ; 

(¢) Will, due to the calcium or other content thereof, have a fa- 
vorable influence on any heart disorder ; 

(d) Will, either alone or in connection with the preparation here- 
tofore designated as “Vej-O-Lax,” serve to lessen strain on heart 
muscles; or 

(e) Will, either alone or in connection with the preparation here- 
tofore designated as “Digest-O-Food,” correct acidosis, or build up 
the alkilinity of the system; 

(18) Representing, by statements such as “Heart-O-Food also sup- 
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phes iron” or otherwise, that the preparation heretofore designated 
as “Heart-O-Food,” or as “Raymor No. 8,” contains a significant 
amount of iron; 

(19) Representing, directly or inferentially, that the preparation 
heretofore designated as “Gall-O-Food,” or as “Raymor No. 9,” or 
the use thereof: 

(a) Is effective or of value in the treatment of hepatic or gall 
bladder disorders generally, biliary disturbances, cholelithiasis, di- 
gestive disorders, pancreatic disorders, jaundice, cholangitis, cholecy- 
stitis, or bile duct catarrh; 

(0) Constitutes an effective treatment for biliary stasis generally, 
or for all cases of biliary stasis; 

(¢) Is of value as a treatment for liver disorders, gall bladder dis- 
orders generally, chronic gall bladder disorders, or digestive dis- 
turbances; 

(d) Contains any substance which will serve to reconstruct the liver 
or gall bladder ; 

(e) Will, due to mineral salts or other ingredients therein, be effec- 
tive in correcting acidosis; 

(7) Will decrease toxemia; or 

(7) Will be of any assistance in reducing high blood pressure; 

(20) The use of any statement or representation which tends or 
may tend to convey the belief or impression that the use of the prepa- 
ration heretofore designated as “Gall-O-Food,” or as “Raymor No, 9,” 
is effective as a treatment for any disease or condition caused by reten- 
tion of bile or perverted liver functions; 

(21) The use of the term “A-Fev-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “A-Fey-O-Food,” or as “Raymor No. 10”; and from the use 
of the word fever or other word or term of like meaning, or any fic- 
titious term simulating or connoting such word, in any manner that 
conveys or tends to convey the belief or impression that such prepa- 
ration is effective in reducing fevers or as a treatment therefor ; 

(22) Representing, directly or inferentially, that the preparation 
heretofore designated as “A-Fey-O-Food,” or as “Raymor No. 10,” 
or the use thereof: 

(a) Iseffective or of value as a treatment for upper respiratory dis- 
orders, pulmonary tuberculosis, nasal and respiratory catarrh, in- 
fluenza, furunculosis (boils), bronchial asthma, worm infections, 
whooping cough, hypoadrenia (deficient adrenal activity), pharyn- 
gitis (sore throat), laryngitis, sinusitis, tonsilitis, bronchitis, appendi- 
citis, rhinitis, pneumonia, coughs, otitis, colds, coryza, hay fever, rose 
fever, abscesses, carbuncles, bursitis, or pus in body; 

(6) Will increae resistance to, or be an effective treatment for, res- 
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piratory infections, allergic conditions, catarrhal or pus conditions, 
suprarenal gland depletion or nervousness, insomnia, or instability ; 

(c) Will, due to its suprarenal content, have any physiological effect 
when used orally as directed ; 

(d) Will, due to its garlic or other content, be of any value in 
respiratory conditions; 

(e) Will inactivate injurious bacteria, enhance the body’s defenses, 
stabilize the nervous system, raise the alkaline reserve, overcome acido- 
sis, or maintain the health and integrity of the epithelial linings of 
mucous membranes; or . 

(f) Will be effective as a treatment for pus formation or any type 
of infection of the mucous membranes; 

(23) The use of the term “Redus-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Redus-O-Food,” or as “Raymor No. 11,” and from the use of 
the word reduce or other word or term of like meaning, or any fictitious 
term simulating such word, in any manner that conveys or tends to 


convey the belief or impression that such preparation has any in- — 


fluence on obesity or overweight ; 

(24) Representing, directly or inferentially, that the preparation 
heretofore designated as “Redus-O-Food,” or as “Raymor No. 11,” 
or the use thereof: 

(a) Will correct dysfunction of the thyroid glands or normalize 
the function of such glands; 

(6) Will aid digestion ; 

(¢) Will, due to any laxative or other effect thereof, significantly 
influence the absorption of fats and carbohydrates from the intes- 
tinal tract; 

(d) Will, due to its vitamin, mineral or other content, normalize 
the body; 

(e) Will supply nutrition to the pituitary gland; 

(7) Is effective in preventing or correcting vitamin B deficiency; 

(g) Is effective in preventing or correcting acidosis; 

(h) Will serve to hasten the metabolic processes or in any way 
encourage combustion of adipose deposits in the body; or 

(2) Will be effective in the treatment or relief of hypotension; 

(25) The use of the term “Male-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore des- 
ignated as “Male-O-Food,” or as “Raymor No. 12”; and from the 
use of the word “male” or other word or term of like meaning, or 
any fictitious term simulating such word, in any manner that conveys 
or tends to convey the belief or impression that such preparation is 
an effective treatment for sexual disorders or any other disorders 
peculiar to the masculine sex; 
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(26) Representing, directly or inferentially, that the preparation 
heretofore designated as “Male-O-Food,” or as “Raymor No. 12,” or 
the use thereof: 

(a) Is effective or of value in the treatment of male glandular 
disorders, spermatorrhea, gonadal changes, orchitis, seminal weak- 
hess, chronic prostatitis, prostatorrhea, benign prostatic hypertrophy, 
male gonado-pause nervous exhaustion, sexual neurasthenia or meta- 
bolic deficiency ; . 

(5) Will effect gland rejuvenation, replenish the gonadal hor- 
mones, stimulate secretional processes, restore endocrine balance, 
improve metabolic activity, supply glandular nourishment, or in any 
other way benefit the gonadal system ; 

(¢) Is of value in the treatment of senility, chronic prostatitis, 
diminished potency, physical or mental exhaustion or any of the 
manifestations of gonado-pause; 

(d) Will favorably influence deficient functioning of the testes, 
depletion of the gonads or enlargement of the prostate gland; 

(¢) Will supply glandular nourishment or improve the sexual 
condition of the user; 

(7) Will, due to its vitamins A or E content, have any effect what- 
soever upon testicle function; or 

(7) Will improve the activity of the gonads or associated organs; 

(27) The use of the term “gonadal foods” or gonadal food or other 
term or expression of like meaning as a designation for, as descrip- 
‘tive of or in connection with the preparation heretofore designated 
as “Male-O-Food,” or as “Raymor No. 12;” 

(28) Designating or describing vitamin E as the “gex vitamin ;” 
or otherwise representing that it has been satisfactorily established 
by medical science that such vitamin has a significant effect upon 
human reproduction ; 

(29) The use of the term “Fem-O-Food” as a designation for, as 
descriptive of, or in connection with the preparations heretofore 
designated as “Fem-O-Food No. 1,” “Fem-O-Food No. 2,” “Fem-O- — 
Food No. A” and “Fem-O-Food No. B,” or as “Raymor No. 13,” 
“Raymor No. 14,” “Raymor No. 17” and “Raymor No. 18;” and from 
the use of the word female or other word or term of like meaning, 
or any fictitious term simulating or connoting such word, in any man- 
ner that conveys or tends to convey the belief or impression that 
such preparation has a favorable influence upon any of the diseases 
peculiar to the female sex; 

(380) Representing, directly or inferentially, that the preparation 
heretofore designated as “Fem-O-Food No. 1,” or as “Raymor No. 
13,” or the use thereof: 

(2) Is an effective treatment for, or is indicated in the treatment 
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of, vasomotor irregularity, amenorrhea, dysmenorrhea, sexual apathy, 
sterility, the sequelae of surgical removal of ovaries, irregularities at 
puberty, irregularities at menopause, or malnutrition accompanying 
physical underdevelopment of young girls; or 

(0) Is an effective source of hormones or will correct mineral or 
vitamin deficiency ; 

(31) Representing, directly or inferentially, that the preparation 
heretofore designated as “Fem-O-Food No. 2,” or as “Raymor No. 
14,” is an effective treatment for, or that its administration is indi- 
cated in, menorrhagia, metrorrhagia, decreased lactation, uterine 
fibroids or hemorrhages of malignant and non-malignant tumors; or 
that the administration thereof following childbirth would be of any 
benefit ; 

(32) Representing, directly or inferentially, that the preparation 
heretofore designated as “Fem-O-Food No. A,” or as “Raymor No. 
17,” constitutes an effective treatment for, or is indicated in the 
treatment of, ovarian dysfunctions associated with excitability and 
irritability, convalescence, fatigue, glandular depletion, nervousness, 
hysteria, neurasthenia, low blood pressure, loss of libido or melan- 
cholia and phobias; 

(33) Representing, directly or inferentially, that the preparation 
heretofore designated as “Fem-O-Food No. B,” or as “Raymor No. 
18,” is an effective treatment for, or that its administration is indi- 
cated in, anemia or chlorosis associated with amenorrhea (delayed 
or scanty), acne or pimples in adolescent girls, delayed development 
at puberty, sexual frigidity or overweight associated with ovarian 
dysfunction ; 

(34) The use of any statement or representation which connotes 
that the various preparations heretofore designated as “Fem-O- 
Food,” have any value as a treatment for or in connection with oligo- 
menorrhea, dysmenorrhea, or amenorrhea, or vasomotor irregularities 
of the menopause or hot flashes; or that the administration thereof to 
a woman in the menopause would cause her to become a new woman 
or be imbued with cheerfulness, courage, or a sense of well being; 

(35) The use of the term “Gland-O-Food” as a designation for, 
as descriptive of, or in connection with the preparation heretofore 
designated as “Gland-O-Food,” or as “Raymor No. 15;” and from the 
use of the word “gland” or other word or term of like meaning, or 
any fictitious term simulating such word, in any manner that conveys 
or tends to convey the belief or impression that such preparation con- 
stitutes an effective treatment for any dysfunction or disease of the 
glands; 

(36) Representing, directly or inferentially, that the preparation 
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heretofore designated as “Gland-O-Food,” or as “Raymor No. 15,” or 
the use thereof: 

(a) Is an effective treatment for, or is indicated in the treatment 
of, malnutrition, “rundown” conditions, readily fatigued condition or 
depleted states; 

(6) Is an effective treatment for, or indicated in the treatment of, 
glandular dysfunction of the pituitary, suprarenal, gonads, thy- 
roids or pancreas; 

(¢c) Is indicated during convalescence or for nervous depletion, 
asthenia, hypotension, neurasthenia, or hypoadrenia; 

(d@) Is of value in reconstructing the body following influenza, 
pneumonia, fevers or colds; 

(e) Will be effective in cases of malnutrition or in depleted con- 
ditions; 

(7) Is of value in cases where the endocrine glands are affected or 
are functioning improperly ; 

(g) Will supply nourishment to the endocrine glands of the spinal 
sympathetic group; 

(A) Will serve as a defense against infection ; 

(z) Is effective as a means for re-establishing the alkaline reserve; 

(7) Is an effective treatment in cases of anemia, debility, glandu- 
lar insufficiency, loss of appetite, nervous weakness, irritability; de- 
bility induced by the strain of pregnancy, labor and nursing; or pre- 
mature senility, retarded convalescence, or lowered resistance to 
disease ; 

(%) Will restore the mineral and glandular balance of the cells of 
the body; 

- (2) Will stimulate the appetite or increase assimilation of food; 
or 

(m) Will increase hemoglobin or red corpuscles or enhance metab- 
olism ; 

(87) The use of the term “Diabet-Q-Food” as a designation for, as 
descriptive of, or with reference to the preparation heretofore desig- 
nated as “Diabet-O-Food,” or as “Raymor No. 16;” and from the use 
of the word diabetes or other word or term of like meaning, or any 
fictitious term simulating such word, in any manner which conveys or 
tends to convey the belief or impression that such preparation is of 
value as a treatment for diabetes mellitus; 

(38) Representing, directly or inferentially, that the preparation 
heretofore designated as “Diabet-O-Food,” or as “Raymor No. 16,” 


or the use thereof: 
(a) Constitutes an effective treatment or is useful in diabetes 


mellitus ; 
(6) Will aid or afford rest to an individual’s pancreatic glands; 
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(c) Will provide mineral salts and vitamins in large amounts; 

(d) Is of value in incipient diabetes cases ; 

(e) Will increase the functional capacity of the pancreas or reduce 
a diabetic’s insulin requirements; or | 

(7) Will provide special nourishment for depleted glands of the 
body; 

(39) The use of the term “Hyper-Thy” as a designation for, as 
descriptive of, or in connection with the preparation heretofore des- 
ignated as “Hyper-Thy,” or as “Raymor No. 19”; and from the use 
of the words hyperthyroid or thyroid or other word or term of like 
meaning, or any fictitious term simulating such words in any manner 
which conveys or tends to convey the belief or impression that such 
preparation has a favorable influence on hyperthyroid conditions; 

(40) Representing, directly or inferentially, that the preparation 
heretofore designated as “Hyper-Thy” or as “Raymor No. 19,” or 
the use thereof: 

(a) Constitutes an adequate treatment for, or is indicated in the 
treatment of, hyperthyroidism (Graves, Basedows or Parry’s disease), 
toxemia, cardiac palpitation, sympathetic irritability, hypertension, 
fine tremors of finger tips, or rapid, weak or irregular pulse; 

(5) Will supply glandular nutrition; 

(¢) Will have any influence upon pancreatic functioning or insulin 
production ; or 

(d) Contains ingredients which will regulate normal thyroid 
action ; 

(41) The use of the term “Hyp-O-Thy” as a designation for, as 
descriptive of, or in connection with the preparation heretofore 
designated as “Hyp-O-Thy,” or as “Raymor No. 20”; and from the 
use of the words hypothyroid or thyroid or any other word or term 
of like meaning, or any fictitious term simulating such words, in any 
manner that conveys or tends to convey the belief or impression that 
such preparation has a favorable influence upon hypothyroid condi- 
tions; 


(42) Representing, directly or inferentially, that the preparation 


heretofore designated as “Hyp-O-Thy,” or as “Raymor No. 20,” would 
be an effective treatment for inflammation of the thyroid gland during 
puberty, menstruation or pregnancy; parenchymatous, cystic, colloid 
or simple goitre; thyroid tumors, simple or malignant adenomata, 
Gull’s disease, cretinism or myxedema; inflammation of the thyroid 
following typhoid fever ; or small pox, measles, pneumonia, rheumatic 
fever, mumps or other infectious diseases; 

(43) Representing that the suprarenal substance contained in the 
preparation heretofore designated as “Hyp-O-Thy,” or as “Raymor 
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No. 20,” administered orally as directed, makes any contribution to 
the effectiveness of said preparation; ° 

(44) The use of any statement or representation which connotes 
that the iodine contained in plants has more permanent effect than does 
any other type of iodine; 

(45) The use of the term “Derm-O-Food” as a designation for, or 
as descriptive of, or in connection with the preparation heretofore 
designated as “Derm-O-Food,” or as “Raymor No. 21”; and from the 
use of the word derma or other word or term of like meaning, or any 
fictitious term simulating such word, in any manner which conveys or 

tends to convey the belief or impression that such preparation has a 
favorable influence upon any pathological condition of the skin; 

(46) Representing, directly or inferentially, that the preparation 
heretofore designated as “Derm-O-Food,” or as “Raymor No. 21,” or 
the use thereof : : 

(a) Is indicated as a treatment for skin disorders, eczema, hives, 
urticaria, herpes, rashes, pruritis, acne, pimples, allergic skin dis- 
orders, skin eruptions, dermatitis (non-chemical), erythemas, boils 
(furunculosis), hay fever, food allergy, bronchitis or bronchial 
asthma ; 

(6) Will, due to its vitamins B and G or other content, improve 
the health of the digestive tract, combat skin disorders of any type, or 
promote the health of the nervous system; 

(c) Will be effective in the treatment of skin disturbances arising 
from nervous conditions or from dysfunction or imbalance of the en- 
docrine system ; 

(dz) Will, due to the pancreas substance contained therein, have any 
influence upon the elaboration of insulin or upon carbohydrate oxida- 
tion; 

(e) Will improve body functions and general conditions; 

(7) Will neutralize or eliminate waste matter in or from the body; 

(g) Will tone up the digestive tract or the nervous system ; 

(r) Will, due to its vitamin A content, raise the resistance of the 
skin to infections; or 

(<4) Will, either alone or in combination with the preparation here- 
tofore designated as “Vej-O-Lax,” be effective in the treatment of skin 
disorders accompanying constipation or “intestinal intoxication” ; 

(47) Representing, directly or inferentially, that the preparation 
heretofore designated as “Cal-O-Phos,” or as “Raymor No. 22,” or the 
use thereof : 

(a) Is indicated as a treatment for malnutrition other than cal- 
cium, phosphorous and vitamin D deficiency ; 

(6) Is effective in correcting bone deformity, renal calculi, dental 
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caries, tooth decay, necrosis of tooth pulp, pulmonary tuberculosis or 
phthisis; , : 

(c) Is effective as a reconstructive tonic for, or in the treatment of, 
any nutritional disturbances other than calcium, phosphorous or vita- 
min D deficiency; 

(d) Is of value in metabolic disorders other than those of calcium 
and phosphorous metabolism ; 

(e) Will be effective in maintaining tooth health; or 

(7) Will, due to its calcium content, serve to protect the liver in 
jaundice cases; 

(48) The use of any statement or representation which conveys 
or tends to convey the belief or impression that the majority of 
diseased conditions results from loss of minerals or the upsetting of 
the mineral salt balance; 

(49) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor A-D,” or as “Raymor No. 28,” or 
the use thereof: 

(a) Constitutes an effective treatment for, or is indicated in the 
treatment of, amblyopia. conjunctivitis, susceptibility to infections, 
sinusitis, rhinitis, pus in the body, coryza, laryngitis, tonsilitis, pneu- 
monia, otitis media, pharyngitis, sore throat, dermatitis, lowered re- 
sistance, tooth decay, dental caries, tooth pulp necrosis, arthritis, psori- 
asis, muscular disorders, sterility, loss of weight, simple, secondary 
or pernicious anemia, renal calculi, pruritis, physical weakness, fatig- 
ability, lack of vigor or pulmonary tuberculosis; 

(b) Is effective as a treatment for any type of malnutrition other 
than malnutrition due to deficiency of calcium, phosphorous or vita- 
mins A and D; 

(ce) Constitutes an adequate treatment for pimples; 

(d) Is a competent treatment for retarded growth generally or 
for any cases of retarded growth other than those due to a deficiency 
of vitamin A, vitamin D, calcium or phosphorous; 

(e) Constitutes an effective treatment for head colds, sinusitis, “flu” 
or bronchitis; or 

(7) Will, due to its vitamin A or other content, be effective in the 
treatment of chronic arterial hypertension ; 

(50) The use of any statement or representation which connotes 
that the diet should be fortified with vitamin D unless, wherever made, 
such statement or representation be immediately accompanied in 
equally conspicuous type by a statement to the effect that the diet of 
adults rarely requires a vitamin D supplement; 

(51) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor B-G,” or as “Raymor No. 24,” or 
the use thereof: 
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(a) Constitutes an effective treatment for nervous dyspepsia, indi- 
gestion, hyperchlorhydria, achlorhydria, duodenal or gastric ulcers, 
functional cardiac disorders, bradycardia, palpitation, arrhythmias, 
myocardial disorders, epilepsy, petit mal, paralysis, neurasthenia, mi- 
graine, hysteria, insomnia, central nervous system disorders, chorea, 
neuralgia, mental disorders, melancholia, lumbago, subnormal tem- 
perature, menopause, “hot flashes of sexual frigidity in women,” defi- 
cient lactation, acrodynia or adrenal hypertrophy; 

(6) Will, due to its mineral content, have any effect in cases of 
mineral deficiency on imbalance; or 

(c) Will, either alone or in combination with the preparations here- 
tofore designated as “Raymor No, 5” or “Raymor No. 26,” insure 
strengthening the bodily resistance; 

(52) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor B-G,” or as “Raymor No. 24,” is 
indicated as a treatment for anorexia, digestive disorders, stomach 
disorders, dyspepsia, gastric atony, glossitis, tongue ulcers, neuritis, 
pain, nervousness, vasomotor symptoms, tremors, numbness, altered 
sensations, loss of tonicity, vertigo, retarded growth, lack of vigor, 
physical weakness, or loss of weight, unless any such representation 
wherever made be immediately accompanied in equally conspicuous 
type by a statement to the effect that such treatment is not indicated 
unless such symptoms or disorders result from a deficiency of vitamins 
B-1, B-2, or niacin, and also by a statement that such symptoms or 
disorders usually are due to conditions which bear no relationship to 
such vitamin B complex deficiency and which could not be treated 
adequately by the administration of said preparation; 

(53) The use of the term “nerve food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Raymor B-G,” or as “Raymor No. 24”; representing that 
such preparation is of value as a treatment for nervous disorders 
generally ; or representing that such preparation is an effective treat- 
ment for nutritional disorders other than those which arise from a 
vitamin B complex deficiency ; 

(54) Representing, directly or inferentially, that the preparation 
heretofore designated as “Gar-Lol,” or as “Raymor No. 25,” or the 
use thereof: 

(a) Is an effective treatment for, or is indicated in the treatment 
of, arteriosclerosis, hypertension, or the subjective symptoms of such 
conditions ; 

(6) Will have a stabilizing action in disturbances of sulphur 
metabolism ; 

(c) Is of any therapeutic effect in acute, sub-acute or chronic cases 
of diarrhea, colitis, dysentery, enterocolitis, digestive insufficiency, in- 
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testinal fermentation, intestinal hyper-peristalsis, gastro-intestinal 
‘dyspepsias, or intestinal colic; hae 

(d) Will have a favorable influence upon sulphur metabolism ; 

(e) Will exert a sedative or diarrhea-checking influence upon the 
alimentary tract; 

(f) Will have a favorable effect upon the bacterial flora of the 
intestines ; 

(g) Will reduce intestinal putrefaction ; 

(2) Will correct gastric upsets following overindulgence in food 
or alcoholic drink; 

(z) Is of therapeutic value in spasmodic coughs, nervous vomiting, 
sciatica, rheumatism or allied conditions; ? 

(j) Will reduce high blood pressure or relieve the symptoms of 
that condition; or 


(4) Will inhibit intestinal putrefaction or diminish the formation 


of putrefactive toxins in the intestines; , 

(55) The use of any representation which connotes that the prepara- 
tions heretofore designated as “Gar-Lol,” “A-Fev-O-Food” and “Tens- 
O-Food,” constitutes an effective treatment for infectious diarrhea, 
intestinal catarrh or mucous colitis, or will change the intestinal flora; 

(56) The use of any statement or representation which connotes 
that the use of the preparation heretofore designated as “Gar-Lol,” 
or as “Raymor No, 25,” will not result in “garlic breath”; or that, 
as a result of such use, garlic oil will not be eliminated through the 
lungs or cause a garlic odor or bad breath; 

(57) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor A-B-D-G,” or as “Raymor No. 
26,” or the use thereof: 

(a) Is an effective treatment for, or is indicated in the treatment 
of, nervousness, neuritis, infections, arthritis, muscular disorders, 
digestive disorders, heart disorders, skin eruptions or psoriasis; 

(6) Is indicated as a treatment for malnutrition, unless such rep- 
resentation wherever made be immediately accompanied in equally 
conspicuous type by a statement to the effect that the effectiveness 
thereof as a treatment of malnutrition is limited to that of supplying 
certain essential vitamins; 

(c) Is indicated as a treatment for eye disorders, unless such repre- 
sentation wherever made be immediately accompanied in equally 
conspicuous type by a statement to the effect that the effectiveness 
thereof as a treatment for eye disorders is limited to the treatment. 
of xerophthalmia and night blindness of vitamin A deficiency ; or 

(d) Will be effective in correcting retarded growth, unless such 
representation wherever made be immediately accompanied in equally 
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conspicuous type by a statement to the effect that the effectiveness 
thereof as a treatment for retarded growth is limited to cases which 
result from a deficiency of one or more of the vitamins supplied by 
such preparation ; 

(58) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor-E-Perles,” or as “Raymor No. 27,” 
or the use thereof: 

(a) Has any favorable influence in either male or female sterility, 
muscular dystrophy, paralysis, adolescent acne, dermatitis, eczema, 
urticaria, retarded growth, muscular weakness, loss of weight, loss of 
hair luster, falling hair or faulty lactation; 

(6) Will, due to its wheat germ oil content or otherwise, have a 
galactagogue action in human beings; or 

(c) Is indicated as a treatment for threatened abortions generally 
or for abruptio placentae; 

(59) The use of any statement or representation which conveys or 
tends to convey the belief or impression that it has been satisfactorily 
established by medical science that habitual abortion or miscarriage 
is due to vitamin E deficiency; 

(60) Representing, directly or inferentially, that the preparation 
heretofore designated as qeaymor No. 29,” or as “Ozonated Lanolin,” 
or the use pee 

(a) Represents a new scientific approach to the treatment of skin 
diseases ; 

(6) Is an effective treatment for skin diseases generally or for 
eczema, skin infections, fungus infections, skin rashes, trico-phyton 
infections, poison oak, poison ivy, chemical dermatitis, shingles, scalp 
diseases, ulcers, varicose ulcers, abscesses, boils (furunculosis), acne 
(ordinary), rhinitis, scabies, impetigo, ringworm infection (including 
athlete’s foot), or refractory sores; 

(c) If of any usefulness in cases of puritus ani or puritus vulvae, 
in excess of temporarily relieving itching; 

(d) Is an effective treatment for severe wounds or cuts; 

(e) Has any analgesic effect in, or is capable of alleviating pain 
generally; or 

(7) Supplies oxygen to “oxygen-starved cells” or the cells of the 
body ; 

- (61) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 30,” or as “Ozonated Rectal 
Suppositories,” or the use thereof: 

(a) Constitutes an effective or competent treatment for hemor- 
rhoids or rectal irritations or inflammations; rectal stenosis, stricture 
or injuries; or fistulas, polyps, neoplasms, prolapse, malformations or 
fissures ; 
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(0) Is an effective treatment for, or should be applied to, denuded 
areas; ; ; 

(c) Constitutes an effective treatment for pruritus ani or for pin 
or seat worms; or 

(d) Will relieve tenesmus, supply oxygen to the cells, or stimulate 
diseased tissues ; 

(62) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 31,” or as “Ozonated Vaginal 
Suppositories,” used as suppositories, constitutes an effective treatment 
for, or is useful in the treatment of leucorrhea, cervicitis, vaginal bleed- 
ing due to ulcers, benign growths, vaginal infections (bacterial, para- 
sitic, or fungoid), trichomonas vaginalis, vaginal pain, vaginal itch- 
ing due to tinea, scabies or pediculosis or leucorrheal discharges; or 
will serve to restore tissues to normal; 

(63) Representing, directly or inferentially, that the preparation 
heretofore designated as “Cort-O-Food,” or as “Raymor No. 32,” is 
an effective treatment for, or indicated in the treatment of, asthenia 
(low blood pressure, weakness) ; Addison’s disease, adrenal insuffi- 
ciency or toxemia; post-infectious conditions such as colds, influenza, 
la grippe and pneumonia; vomiting of pregnancy, asthma or allergic 
conditions; hypotension or easy fatigability secondary to hypoadre- 
nia; apathy, discouragement or pessimism; difficulty in thinking, in| 
concentration, or in initiating or accomplishing unusual tasks; or 
weakness, exhaustion, or hypochondria; : 

(64) Representing by the use of an excerpt from a medical journal 
or in any other manner that the oral use of adrenal cortical extract is 
effective or, directly or by implication, that the oral use of such prepa- 
ration is comparable to the hypodermic administration thereof ; 

(65) Representing, directly or inferentially, that the preparation 
heretofore designated as “Ascorb-O-Food,” or as “Raymor No, 33,” 
or the use thereof, is indicated in the treatment of carious teeth, 
gingivitis, pyorrhea, cataract, pneumonia, peptic ulcer, gastroenteritis, 
osteomyelitis, dermatitis, diabetes mellitus, articular rheumatism or 
psoriasis; or that it will stimulate the healing of wounds in individuals 
not suffering from vitamin C deficiency ; 
mye ) Pechreoubnls that uae preparation heretofore designated as 

a-Kaps,” or as “Raymor No. 34,” due to the vitamin E or other 
content thereof, is useful in the treatment of skin eruptions, or that 
skin eruptions in mankind result from a deficiency of vitamin E or 
of the so-called “vitamin F”; 

(67) The use of the term “vitamin F” as a designation for, or as 
descriptive of, an ingredient in the preparation heretofore designated 
as “Alfa-Kaps,” or as “Raymor No. 34,” or any other preparation; or 
otherwise designating an ingredient by a purported scientific name or 
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term not recognized by the prevailing weight of authorities in such 
field of science ; 

(68) Representing, directly or inferentially, that the preparation 
heretofore designated as ‘““Psych-O-Food,” or as “Raymor No. 35,” or 
the use thereof : 

(a) Is a competent treatment for, or is indicated in the treatment. 
of, backwardness, epilepsy, drooling, polyuria, polydipsia, precocious- 
ness, tetany, pituitary distucbances, hypo-pinealism, hyper-pinealism,. 
idiocy, paralysis agitans, chorea, tics, coarse tremors, eye muscle pal- 
Sies, uncinate fits, mongolianism, muscular incoordination or mental 
retardation ; or 

(d) Will, due to the pineal gland substance eontained therein, have 
any ihitte upon the rate of mental development; 

(69) The use of any statement or representation which connotes: 
that the administration of the preparation heretofore designated as 
“KvitaXal,” or as “Raynor No. 36,” is indicated for the treatment of 
pregnancy and lactation, convalescence, senility, rapid growth, 
anorexia, neurasthenia, secondary anemias, reducing diets, infections, 
atony of bowel, colds, pneumonia, febrile diseases, chronic debilitat- 
ing diseases, arthritis, neuritis, alcoholic addiction, cardiac dysfunc- 
tion, gastro-intestinal dysfunction, biliary disturbances, diabetes mel- 
litus, genitourinary disorders, acne vulgaris, dental caries, fractures, 
colitis, cirrhosis, or hyperthyroidism; or that the efficacy thereof, when 
constipation is a complicating factor to such diseases or conditions, is: 
other than that of a laxative for the temporary relief of constipation ; 

(70) Representing directly or inferentially, that the preparation 
heretofore designated as “EvitaXal,” or as “Raymor No. 36,” or the: 
use thereof: 

(a) Will, in cases of constipation, result in progressive restoration 
of muscular tone of the gastro-intestinal tract; 

(b) Will due to the vitamin B content thereof, correct constipation 
caused by vitamin B deficiency ; 

(c) Will, due to the vitamin B or other content thereof, be an ade- 
quate treatment for atonic constipation, chronic constipation or ab- 
normal bowel tone; 

(d) Will, due to the vitamin B or other content thereof, constitute 
an effective treatment for colitis, intestinal toxemia, asthenia, or 
chronic gastro-intestinal malfunction ; or 

(e) Is effective as a treatment for chronic ulcerative colitis or mu- 
cous colitis; 

(71) Rerrecentiny, dimeeeny or inferentially, that the preparation 
heretofore designated as “Ferr-O-Wash,” or as “Raymor No. 37,” 
the use thereof: 

(a) Has a special affinity for pathological tissues ; 
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(0) Has other than a very minor influence upon granulation and 
healing; | 

(ce) Will, taken internally as directed, be an adequate treatment 
for diarrheal conditions; 

(d) Will act as a diuretic; 

(e) Will promote healing of the gastro-intestinal tract ; : 

(7) Constitutes an adequate treatment for chronic pelvice inflam- 
mations, or for leucorrhea or trichomonas; 

(g) Is of any value in cases of old sores or ulcers in excess of that of 
temporarily lessening the discharge therefrom ; 

(2) Will be effective in controlling real hemorrhage of the hemor- 
rhoids, or has any value in the case of bleeding hemorrhoids in excess 
of that of temporarily controlling the oozing of blood therefrom; or 

(2) Isa competent treatment for sore or bleeding gums; 

(72) Representing, by the use of the term “vaginal synteretic” or 
other term of like meaning or in any manner, that the preparation 
heretofore designated as “Ferr-O-Wash,” or as “Raymor No. 87,” or 
the use thereof, will prevent gonorrhea or other venereal diseases; 

(73) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 38,” or as “Avita,” either alone 
or in combination with the preparations heretofore designated as 
“Gar-Lol” or “Tens-O-Food,” would constitute an effective treatment 
for essential hypertension, chronic arterial hypertension or hyperten- 
sion, or the symptoms thereof; or would be effective as a treatment for 
anomalies of color vision; ‘ 

(74) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 39,” or as “Nic-O-Vita B,” or 
the preparation heretofore designated as “Raymor No. 24,” would be 
effective in reducing fatigue of the central nervous system in mental 
workers; 

(75) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 45” will provide extra energy, 
endurance, strength, nerve sufficiency or increased appetite; or that 
it will assist muscular metabolism ; 

(76) Representing, directly or inferentially, that the “Raymor” 
preparations indicated for use in connection with the diseases or condi- 
tions heretofore alphabetically listed, constitute adequate treatment 
for the diseases or conditions set forth in immediate connection 
therewith ; 

(77) Disseminating or causing to be disseminated any advertise- 
ment pertaining to preparations heretofore designated as “Vej-O-Lax” 
“Raymor Regular No. 1” and “Raymor Special No. 2,” “Redus-O- 
Food” or “Raymor No. 11,” or “EvitaXal” or “Raymor No. 36,” which 
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represents, directly or inferentially, that the use thereof is safe or 
which fails to reveal the potential danger in such use in the presence 
of abdominal pains, nausea, vomiting or other symptoms of appendici- 
tis; provided, however, that if and when the directions for use, wher- 
ever they appear, on the label, in the labeling, or both on the label and 
labeling, contain adequate warning of the potential danger to health 
as aforesaid, said advertisement need contain only the statement: 
“Caution: Use only as directed.” (Jan. 9, 1946.) 

4142. “Cuboids” Foot Devices—Qualities, Properties or Results, Scientific 
or Relevant Facts, “Specialists” and Testimonials—Burns Cuboid Co., 
Inc., a California corporation with its place of business at Santa Ana, 

_Calif., is engaged in the sale and distribution of devices designated as 
“Cuboids” to be used as inner soles in shoes, allegedly for the mitiga- 
tion or cure of disabilities of the feet, in interstate commerce, in com- 
petition with corporations, firms and individuals likewise engaged, 
entered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

Burns Cuboid Co., Inc., in connection with the sale and distribution 
in commerce as defined by the Federal Trade Commission Act, or the 
advertising by the means and in the manner above set forth, of its de- 
vices designated as “Cuboids” or any other device of substantially the - 
same structure or possessing substantially the same properties, whether 
sold under such name or any other name or names, agreed that it will 
forthwith cease and desist from: 

(1) The use of any statement or representation which tends or may 
tend to convey the belief or impression that said devices constitute 
an effective remedy or treatment for weak or faulty feet or foot 
troubles or will restore feet to their normal condition; 

(2) Representing, directly or by implication, that distress or dis- 
abilities of the feet generally, are due to the displacement, maladjust- 
ment or other disturbance of the cuboid bone; or that the cuboid bone 
is of any greater importance than are a number of other bones of 
the foot; 

(8) Representing, directly or inferentially, that said devices or the 
use thereof will— 

(a) Reposition or realign the cuboid bone; 

(6) Lock the heel bone into normal position ; 

(c) Prevent the heel from rotating in the shoe; 

(d) Prevent the foot from slipping forward in the shoe; 

(e) Correctly distribute the weight of the body; 

(f) Exercise weakened muscles; 

(g) Restore blood circulation ; 

(h) Invigorate nerve function ; 
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(2) Prevent the return of pain and discomfort to the feet; 

(j) Overcome weakened or fallen arches, flat feet, contracted toes, 
hammer toe, corns or callouses; 

(%) Overcome pain in the back, thigh or lower limbs; 

(2) Overcome cold feet or kindred ailments or other common foot 
‘troubles; or 

(m) Cause feet to become normal; 

(4) Representing that said devices are scientific foot or body bal- 
ancers; or otherwise representing that they will correct faulty balance 
of the body on the feet, or will correct the poise or posture in standing 
or walking; 

(5) The use of any statement or representation which conveys or 
tends to convey the belief or impression that said devices are built 
on scientific orthopedic lines or are made to meet the particular re- 
quirements of each individual or each individual foot; or that their 
use is indicated for troubles resulting from the use of various styles 
-and kinds of shoes as well as from anatomical and pathological changes 
in the various structures of the feet, or for the relief of foot troubles 
generally ; 

(6) The use of the term “specialists” as a designation for its retail 
or factory salesmen ; and the use of the words “specialists” or “expert” 
or other words or terms of like meaning, in any manner which con- 
notes that such salesmen are foot specialists or are qualified to pre- 
scribe corrective measures for the relief of disabilities of the feet; 

(7) Publishing or otherwise disseminating testimonials containing 
any statement or assertion contrary to the terms of the foregoing 
agreement. (Jan. 14, 1946.) 

4143. Merchandise—Lottery.—Henry Berg, Bessie Berg, Robert Berg 
and Harold Berg, copartners operating under the firm name Berg 
Sales Co., with place of business at Chicago, Ill., engaged in the sale 
and distribution of merchandise in interstate commerce, in competi- 
tion with firms, corporations and individuals likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Henry Berg, Bessie Berg, Robert Berg and Harold Berg, whether 
operating as Berg Sales Co., in their own names, or by any other trade 
name or style, in connection with the sale and distribution of their 
merchandise in commerce as defined by the Federal Trade Commission 
Act, agreed that they and each of them will forthwith cease and de- 
sist from selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Jan. 18, 1946.) 

4144. “Homasote Board”—Qualities, Properties or Results.—Homasote 
Co., Inc., a corporation organized, existing and doing business under 
and by virtue of the laws of the State of New J ersey with its prin- 
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cipal place of business at West Trenton, N. J., engaged in the manu- 
facture of a fabricated product consisting essentially of two layers 
of wood fiberboard separated by studding to form an air space there- 
between and designed for use in the construction of so-called “Preci- 
sion-Built Homes.” Doremus & Co., a New York corporation, located 
at New York, N. Y., and which has been cooperatively engaged, among 
other business activities, with the said Homasote Co., Inc., in the 
preparation of pamphlets entitled “Homasote Precision-Built 
Homes,” and in the dissemination in commerce, as commerce is defined 
by the Federal Trade Commission Act. Said corporations have been 
engaged in competition with other corporations and concerns like- 
wise engaged in the advertisement and/or sale, in interstate commerce, 
of home-building materials, and have entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Homasote Co., Inc., and Doremus & Co. agreed that they, and each 
of them, in connection with the advertisement and/or sale and distri- 
bution of their product, whether designated as “Homasote Board” 
or by any other trade name or names, in commerce as commerce is 
defined by the Federal Trade Commission Act, will cease and desist 
forthwith from stating or representing, either directly or inferen- 
tially, as by use of the words “A tight air pocket between them (the 
two layers of Homasote Board) acts as a third insulating factor— 
on the same principle as a vacuum bottle,” that said product is con- 
structed on the same principle as a vacuum bottle and/or that the 
degree of insulation provided by such air pocket or space is the 
equivalent of that obtained from a vacuum bottle. (Jan. 25, 1946.) 

4145. Paint Brushes—Composition and Used or Second-hand Materials as 
New.—Perfect Brush Manufacturing Co., Inc., a New York corpora- 
tion with its principal place of business at New York, N. Y., engaged 
in the manufacture of varnish, paint and calcimine brushes and in the 
sale and distribution thereof in interstate commerce. Zigmund Zaub- 
erman, an individual, also of New York, N. Y., has been engaged in the 
promotion of the said corporation’s business. The said corporation 
and individual are in competition with other corporations and in- 
dividuals and other concerns likewise engaged, and have entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Perfect Brush Manufacturing Co., Inc., and Zigmund Zauberman 
agreed that, in connection with the offering for sale, sale and distribu- 
tion of the aforesaid brushes in commerce, as commerce is defined by 
the Federal Trade Commission Act, it and he, and each of them, will 
cease and desist forthwith from: 

(1) marking, stamping or branding brushes with the words “Pure 
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Bristle,” or with any other word or words, term or representation of 
similar import or meaning, when such brushes are in fact composed, 
either in whole or in part, of material or materials other than bristles; 
and from the use of the word “bristle” in any way that tends or may 
tend to mislead or decieve the purchasing or consuming public with 
respect to the kind of material or materials of which the brushing part 
of such brushes is composed ; 

(2) representing that brushes containing used or secondhand 
bristles are composed of all new materials by failure to stamp on an 
exposed surface of the handles thereof, in conspicuous and legible 
terms that cannot be removed or obliterated without mutilating such 
handles, that the bristles are secondhand or used, either in their en- 
tirety or in part, as the case may be; 


Provided, That if the brushing part of a brush contains bristles in. 


substantial part and also some other material or materials, and the 
word “bristles” is used to describe the bristle content, then in that case 
the word “bristles” shall be immediately accompanied by some other 
word, term or phrase printed in equally conspicuous type so as to dis- 
close clearly and unequivocally that the brushing part of the brush is 
not composed wholly of bristles. 

Provided, further, That if the brushing part of the brush is com- 
posed, in whole or in part, of any material other than bristles which, by 
reason of its natural appearance or as a result of special processing, 
simulates bristles, then in such case, clear and non-deceptive disclosure 
of the true composition thereof shall be made by branding, stamping 
or otherwise marking the handle or ferrule of the brush with the name 
of each of the constituent materials of the brushing part thereof in 
the order of its predominance, as for example, a brush composed of 
60% horsehair and 40% bristles should be marked “Horsehair and 
Bristles” or “60% Horsehair and 40% Bristles.” If, however, bristles 
as a material are not contained therein in a substantial quantity, the 
percentage in which such material is present should be specifically 
stated to the end that purchasers may not be misled or deceived into the 
belief that this material is present in greater proportion than is in 
fact true. Illustration: a brush composed of 90% horsehair and 10% 
bristles should be marked “Horsehair and 10% Bristles” or “90% 
Horsehair and 10% Bristles.” (Feb. 15, 1946.) 

4146. Synflo Product—Qualities, Properties or Results, History and Com- 
parative Merits.—Justin Goldman and Louis Goldman, copartners trad- 


ing as Superior Paint & Varnish Works, with place of business at 


Chicago, Ill, and Kenosha, Wis., engaged in the manufacture of 
paints and varnishes and the sale and distribution thereof in inter- 
state commerce, in competition with other partnerships and with indi- 
viduals, corporations and other concerns likewise engaged, entered 
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into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Justin Goldman and Louis Goldman, whether trading as Superior 
Paint & Varnish Works, or under any other name or style, in connec- 
tion with the advertisement, sale and distribution of the Synflo 
product, or of any other product of substantially the same composi- 
tion, in commerce as defined by the Federal Trade Commission Act, 
agreed that they and each of them will cease and desist forthwith 
from: . 

(1) the use of the term “plastic” as a trade designation for or as 
descriptive of said product; and from representing, as by use of the 
term “plastic” or of any simulation thereof in any way, that said 
product, or the coating, film or finish produced by its use, possesses 
the characteristics of hardness, strength, resistance and wearing quali- 
ties as are generally associated by the consuming public with articles 
made from that substance which, during the past years, has become 
widely popularized and customarily accepted by the public under the 
designation “plastics” ; 

(2) stating or representing, contrary to fact, that the coating, 
film or finish produced by the use of said product is “like a molded 
plastic,” “just the same as a molded plastic,” “identical to that of 
plastic articles,” or “a true plastic”; that such surface would “harden 
to a factory baked finished” or effectuate walls “like procelain” or 
would be “permanent,” “nonscratchable,” “nonyellowing,” or “proof” 
against water, wear, abrasion, chemicals or light or as resistant in 
these respects as articles made of plastics; 

(3) representing, by use of the statement “Synflo must not be con- 
fused with enamel” or otherwise, that said product is other than it 
actually is and/or that it does not possess such properties as make it 
comparable to or of the nature of enamel; 

(4) the use of the words or phrases “superior,” “A new enamel 
miracle,” “post-war,” “Why use the enamels of yesterday when this 
remarkable discovery is ready for your use today?”, or of any other 
words or phrases, as descriptive of or in referring to said product, or 
the effect of which tends or may tend to cause or convey the impression 
or belief, contrary to fact, that said product is new or miraculous in 
type or a superior product, that is to say, better than or materially 
different from comparable products that have been sold in competition 
therewith for a considerable period of years as enamels and paints. 
(Feb. 15, 1946.) 7 

4147. Electrical Devices—Manufacturer.—Certified Electric Corpora- 
tion, a Delaware corporation, with its executive office at Warren, Pa., 
engaged in the sale and distribution of electrical products, including 
incandescent and fluorescent lamps and fuses, in interstate commerce, 
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in competition with corporations, firms and individuals likewise en- 
' gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Certified Electric Corporation, in connection with the sale and dis- 
tribution of its electrical products in commerce as defined by the 
Federal Trade Commission Act, agreed that it will forthwith cease 
and desist from representing, by means of statements or depictions 
or in any manner, that it manufactures said products, unless and until 
it actually owns and operates or directly and absolutely controls a 
factory or plant wherein is made any and all products offered for sale 
or sold by it under such representation. (Mar. 12, 1946.) 

4148. Specialty Merchandise—“Manufacturers.”—Harry G. Stanley, a 
sole trader operating as Oahu Publishing Co., with place of business 
at Cleveland, Ohio, engaged in the sale and distribution of specialty 
merchandise, including ‘guitars, in interstate commerce, in competi- 
tion with individuals, firms and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Harry G. Stanley, whether operating as Oahu Publishing Co., under 
his own name or by any other trade designation or style, in connection 
with his sale and distribution of merchandise in commerce as defined 
by the Federal Trade Commission Act, agreed that he will forthwith 
cease and desist from the use of the word “Manufacturers” as descrip- 
tive of his business, until such time as he may own and operate or 
directly and absolutely control the plant or factory in which are made 
any and all articles offered for sale or sold under such representation. 
(Mar. 14, 1946.) 

4149. Leader Material for Fishing Tackle—Qualities, Properties or Re- 
sults.—George W. Mason and Bruce B. Gee, copartners trading as 
Mason Tackle, with their place of business at Otisville, Mich., en- 
gaged in the sale and distribution of leader material for fishing 
tackle designated as “Mason-Thetic,” in interstate commerce, in com- 
petition with individuals, firms and corporations likewise engaged, 
entered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

George W. Mason and Bruce B. Gee, whether trading under their 
own names, under the trade name of Mason Tackle, or under any other 
trade name or style, in connection with the sale and distribution in 
commerce as defined by the Federal Trade Commission Act, of their 
Jeader material heretofore designated as “Mason-Thetic,” whether sold 
under such name or under any other name or names, agreed that they 
and each of them, either individually or as copartners, will forth- 
with cease and desist from: 
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(1) Representing, directly or inferentially, that the tensile strength 
of such material is in excess of or greater than the true tensile strength 
thereof ; 

(2) Representing in any manner, either directly or inferentially, 
that said material is insensitive to heat and cold as, for example, by 
failing to note on tags, labels or advertisements that it becomes brittle 
when cold and if knotted or otherwise manipulated in such condi- 
tion, breakage may occur. (Mar. 14, 1946.) 

4150. Baby Chicks—“U. S. Certified” and “Pullorum Tested.”—Melvin 
R. Smith, a sole trader operating as Smith Hatchery, with place of 
business at Caldwell, Idaho, engaged in the sale and distribution of 
baby chicks in interstate commerce, in competition with individuals, 
firms and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Melyin R. Smith, whether trading in his own name or by any other 
designation or style, in connection with the offering for sale, sale and 
distribution of his poultry in commerce as defined by the Federal 
Trade Commission Act, agreed that he will forthwith cease and desist 
from: 

(a) The use of the words “U. S. Certified,” or expressions of like 
import, in connection with his business or as descriptive of his poul- 
try, unless and until such time as he may actually participate in 
the National Poultry Improvement Plan and be properly entitled 
to use such terminology ; 

(>) The use of the words “U. S. Pullorum Tested” as descriptive 
of or with reference to any fowls which have not been duly tested 
for pullorum disease under the supervision of an official State agency 
cooperating in the National Poultry Improvement Plan; or of the 
expressions “pullorum free” or “pullorum tested” as applied to any 
fowls which are not completely free of pullorum or which have not 
themselves been duly tested for pullorum, as the case may be. (Mar. 
19, 1946.) 

4151. Women’s Wearing Apparel—Composition—Isaac Soustiel and 
Gabriel Taboh, copartners, trading as Linda Sportswear Co., with 
their place of business at New York, N. Y., engaged in the sale and 
distribution of women’s wearing apparel in interstate commerce, in 
competition with individuals, firms and corporations likewise en- 
gaged, entered into the following agreement to cease and desist. from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Isaac Soustiel and Gabriel Taboh, whether trading under their own 
names, under the trade name of Linda Sportswear Co., or under any 
other trade name or style, in connection with the sale and distribution 
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of their women’s wearing apparel in commerce, as defined by the 
Federal Trade Commission Act, agreed that they and each of them 
will forthwith cease and desist from advertising, branding, labeling, 
invoicing, selling or offering for sale products composed in whole 
or in part of rayon without clearly disclosing, by the use of the word 
“rayon,” the fact, that such products are composed of or contain 
rayon; and, when a product is composed in part of rayon and in part 
of fibers or material other than rayon, from failing to disclose, in 
immediate connection or conjunction with the word “rayon,” and in 
equally conspicuous type, each constituent fiber of said product in 
the order of its predominance by weight beginning with the largest 
single constituent. 

It is further understood and agreed that no provision of this agree- 
ment shall be construed as relieving the said Isaac Soustiel and/or 
Gabriel Taboh in any respect of the necessity of complying with the 
requirements of the Wool Products Labeling Act of 1939 and the Rules 
and Regulations promulgated thereunder. (Mar. 21, 1946.) 

4152. Radiator Compound—Comparative Merits, Composition, Qualities, 
Properties or Results and Success, Use or Standing.—Standard Factories, 
Inc., is an Iowa corporation with place of business at Des Moines, 
Iowa. G. A. Stanzel, also of Des Moines, Iowa, owns all the stock 
thereof and conduct its business. Said corporation and individual 
are engaged in the sale and distribution of a compound for use in 
automobile radiators, to which they have given the trade designation 
“Dental Metal,” in interstate commerce, in competition with corpora- 
tions, individuals and firms likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Standard Factories, Inc., and G. A. Stanzel, in connection with the 
advertising for sale, sale and distribution of their radiator compound 
or any product of like composition, in commerce as defined by the 
Federal Trade Commission Act, agreed that they and each of them 
will forthwith cease and desist from: 

(a) Designating, describing or referring to said product as “Dental 
Metal,” or otherwise representing, directly or inferentially that it is 
composed of metals used in dentistry or is comparable in application 
or effect to the filling of teeth by a dentist; 

(6) Representing that such product is either bronze-aluminum or 
an amalgam; that everything in it dissolves but the metal, dissolves 
almost as fast as sugar in hot water, or otherwise that more than a 
minor portion of its non-metallic content is soluble in water; 

(c) Representing that said product will stop a leak about the size 
of the lead in a pencil, or that it would be effective in sealing any 
holes exceeding 0.02 inch in diameter ; 
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(2) Representing that millions of motorists have approved said 
product, or any number thereof in excess of the actual total as ascer- 
tained and supported by fact. (Mar. 29, 1946.) 

4153. Model or Miniature Airplanes and Boats—Composition.— Harvey 
J. Krause, an individual trading as Plasta Model Co., with place of 
business at Flagstaff, Ariz., engaged in the sale and distribution of 
so-called model or miniature airplanes and boats in interstate com- 
merce, in competition with individuals, firms and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Harvey J. Krause, whether trading under his own name or under 
any assumed trade name or style, in connection with the sale and 
distribution of his so-called model or miniature airplanes or boats in 
commerce as defined by the Federal Trade Commission Act, agreed 
that he will forthwith cease and desist from the use of the term 
“Plasta” or other term or word connoting or simulating the word 
plastic as part of the trade name under which said products are sold 
or as part of the designation therefor; and from the use of the word 
“plastic” or other word or term of like meaning as descriptive of 
said products, or in any manner which connotes that they are made of 
plastic as such term is understood by the industry and the purchas- 
ing public generally. (Apr. 25, 1946.) 

4154. Wooden Posts—Qualities, Properties or Results, Comparative Mer- 
its and Guarantee—James U. Dickson, an individual trading as J. U. 
Dickson Sawmill, with principal place of business at Sturgis, S. D., and 
with mill adjacent to said city, engaged in the sale and distribution of 
lumber products including treated posts in interstate commerce, in 
competition with individuals, firms and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

James U. Dickson, whether trading under his own name, under the 
trade name of J. U. Dickson Sawmill, or under any*other trade name 
or style, in connection with the sale and distribution of his said treated 
posts in commerce as defined by the Federal Trade Commission Act, 
agreed that he will forthwith cease and desist from representing, di- 
rectly or inferentially : 

(1) By the use of the term “practically embalmed” or otherwise, 
that said products are embalmed or have undergone an embalming 
process; or that they are so treated as to be rendered undigestible as 
food for insects; 

(2) That said products are processed by a “perfect method” or that 
the results accomplished by such processing are perfect; 
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(3) That said products are the longest lasting or strongest posts that 
money can buy or that can be obtained; or that they are permanent; 

(4) That said products are more fire-resistant or have greater re- 
sistance to fire, than all other wooden posts on the market; 

(5) That the preparation, or any constituent thereof, used in treat- 
ing such products will be sealed into the cells of the wood “forever” 
or be effective for any period of time in excess of that during which it 
will be effective; or that such preparation cannot or will not leech; - 

(6) By the use of a purported guarantee, or otherwise, that said 
products can be depended upon—to be immune to damage by decay, rot, 
fungi or termites or other insects, or otherwise to last or endure—for a 
period of twenty years, or any other period of time in excess of that 
during which they can be depended upon to be immune to such damage 
or continue toendure. (Apr. 30, 1946.) 

4155. Yarns—“Imported.”—Jacob Nelson, Josh Nelson and Celia 
Nelson copartners, trading as Nelson Yarns, with place of business at 
New York, N. Y., engaged in the sale and distribution of yarns in inter- 
state commerce, in competition with individuals, firms and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Jacob Nelson, Josh Nelson and Celia Nelson, whether trading under 
their own names, under the trade name of Nelson Yarns, or under any 
other trade name or style, in connection with the sale and distribution 
of yarns in commerce as defined by the Federal Trade Commission Act, 
agreed that they or any of them, either individually or as copartners, 
will forthwith cease and desist from the use of the word “IMPORTED” 
or other word or term of like meaning asa designation for or as descrip- 
tive of any yarn which is spun or made into yarn in the United States 
of America, or otherwise from representing, directly or inferentially, 
that such product is imported as yarn into this country. (May 9, 1946.) 

4156. Women’s Wearing Apparel—Composition.—Joseph R. Harris 
Co., Inc., a District of Columbia corporation with place of business 
in the District of Columbia, engaged in the sale and distribution of 
women’s wearing apparel in commerce, as commerce is defined by 
the Federal Trade Commission Act, within the District of Columbia, 
In competition with corporations, firms and individuals likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

J oseph R. Harris Co., Inc., in connection with the sale and distri- 
bution of its merchandise in commerce as defined by said Act, agreed 
that it will forthwith cease and desist from: 
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(1) The use of the term “butcher linen” as a designation for a fabric 
not composed of linen, and from the use of the word “linen” or other 
word or term of like meaning, either alone or in conjunction with 
any other word or words, so as to import or imply that such fabric 
is linen; 

(2) Advertising, branding, labeling, invoicing, selling or offering 
for sale any fiber, yarn, thread, strands, fabric, garment or other 
article not containing linen, but which has been manufactured or 
processed in such manner as to simulate linen or which purports to 
contain linen in whole or in part, or which has been or is represented 
as having a linen finish, unless full and nondeceptive disclosure be 
made of the fiber content of such product and of the fact that it does 
not contain any linen; 

(3) Advertising, branding, labeling, invoicing, selling or offering 
for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and, when a product is 
composed in part of rayon and in part of fibers or material other than 
rayon, from failing to disclose, in immediate connection or conjunc- 
tion with the word “rayon,” and in equally conspicuous type, each 
constituent fiber of said product in the order of its predominance by 
weight beginning with the largest single constituent. (May 9, 1946.) 

4157. Bread—Contest Award.—John A. Apple and Benjamin F. Bas- 
tian copartners, trading as Butter-Krust Baking Co., with place of 
business at Sanbury, Pa., engaged in the sale and distribution of 
bread and, as a means to accomplish the sale of said product, have 
caused advertisements to be disseminated in commerce by means of 
newspapers or other sales promotional media, having interstate cir- 
culation. At all times referred to herein, they have been in competi- 
tion with individuals, firms and corporations likewise engaged, and 
have entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

John A. Apple and Benjamin F. Bastian, whether trading under 
their own names, under the trade name of Butter-Krust Baking Co., 
or under any other trade name or style, in connection with the sale and 
distribution of their bread, agreed that they and each of them either 
individually or as copartners, will forthwith cease and desist from 
disseminating or causing to be disseminated, by United States mails 
or other media in commerce as defined by the Federal ‘Trade Commis- 
sion Act, for the purpose of inducing or which is likely to induce the 
purchase of such products, or by other means for the purpose of in- 
ducing or which is likely to induce the purchase thereof in commerce 
as aforesaid, any advertisement or sales promotional material which 
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represents, directly or inferentially, that the “Freer Trophy” is 
awarded in a nationwide contest or a contest in which bakeries, soe 
erally, participate. (May 14, 1946.) 

4158. “Plastic Filters’ Qualities, Properties or Results and “Guaran- 
teed.”—Siph-O Products Corporation is a Massachusetts corporation, 
with place of business at Boston, Mass. George V. Gavaza and Cecil 
V. Gavaza, also of Boston, Mass., have been actively engaged in the 
promotion of the business of the aforesaid corporation. Said corpo- 
ration and individuals now are or have been engaged in the sale and 
distribution of specialty products, including devices designated as 
“Plastic Filters,” in interstate commerce, in competition with corpora- 
tions, firms, and individuals likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Siph-O Products Corporation and George V. Gavaza and Cecil V. 
Gavaza, in connection with the sale and distribution in commerce as 
defined by the Federal Trade Commission Act, of the devices hereto- 
fore designated as “Plastic Filters” or any other devices of substanti- 
ally the same construction, agreed that they and each of them will 
forthwith cease and desist from: 

(1) The use of the word “Filter” or other word or term of like 
connotation as a designation for or as descriptive of said devices; 

(2) Representing, directly or inferentially, that said devices will 
purify water, will render water sanitary or healthier, or will cause 
unsanitary water to be sanitary or safe for drinking purposes; 

(3) Representing, by use of the word “Guaranteed” or other word — 
or term of like meaning in their advertising material or otherwise, 
that said devices are guaranteed unless clear and unequivocal dis- 
closure be made in direct connection with such word or term of exactly 
what is offered by way of security as, for example, refund of purchase 
price. (May 14, 1946.) 

4159. Leader Material for Fishing Tackle—Qualities, Properties or Re- 
sults.—Stella Natenberg and Evelyn Matz are copartners trading as 
Edwards Manufacturing Co. with their place of business at Chicago, 
Til. Arnold P. Natenberg, an individual with his place of business 
at the same address as that of the aforesaid copartners, manages and 
is in active charge of the business conducted by them. The said Stella 
Natenburg, Evelyn Matz and Arnold P. Natenberg have been engaged 
in the sale and distribution of leader material for fishing tackle, 
designated as “Edwards Fishing Leaders,” in interstate commerce, 
in competition with individuals, firms and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 


the alleged unfair methods of competition in commerce as set forth 
therein. 
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Stella Natenberg and Evelyn Matz, whether trading under their 
own names or under the trade name of Edwards Manufacturing Co., 
and Arnold P. Natenberg, in connection with the sale and distri- 
bution in commerce as defined by the Federal Trade Commission Act, 
of the leader material heretofore designated as “Edwards Fishing 
Leaders,” whether sold under such name or any other name or names, 
agreed that they and each of them, either individually or as copartners, 
will forthwith cease and desist from: 

(1) Representing, directly or inferentially, that the tensile strength 
of such material is in excess of, or greater than, the true tensile 
strength thereof; : 

(2) Representing, directly or.inferentially, that said material is ap- 
propriate, suitable or competent for all types of fresh and salt water 
fishing or that it can be used for all types of fishing and/or under all 
conditions of temperature, either of the air or water, without danger 
of breakage; 

(3) Representing in any manner, either directly or inferentially, 
that said material is insensitive to heat and cold as, for example, by 
failing to note, on the cards on which the material is coiled or on labels 
or advertising pertaining thereto, that the material becomes brittle 
when cold and if knotted or otherwise manipulated in such condition, 
breakage may occur. (May 23, 1946.) 

4160. Women’s Hats—Old, Used, or Second-hand as New.—Townlee 
Hats, Inc., is a New Jersey corporation with place of business at Jer- 
sey City, N. J. Herman E. Nelson and Nathan Rappaport, also of 
Jersey City, N. J., have been actively engaged in the promotion of the 
business of the aforesaid corporation. Said corporation and indi- 
viduals are engaged in the manufacture of women’s hats and in the 
sale and distribution in interstate commerce, and are in competition 
with corporations, firms and individuals likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Townlee Hats, Inc., and Herman E. Nelson and Nathan Rappaport, 
in connection with the sale and distribution of their hats in commerce 
as defined by the Federal Trade Commission Act, agreed that they 
and each of them will forthwith cease and desist from: 

(1) Representing that hats composed in whole or in part of used or 
secondhand materials are new or are composed of new materials by 
failure to stamp in some conspicuous place on the exposed surface of 
the inside thereof, in conspicuous and legible terms which cannot be 
removed or obliterated without mutilating such hats, a statement that 
said products are composed of secondhand or used materials; pro- 
vided, that if substantial bands, placed similarly to sweat bands in 
men’s hats, are attached to said hats in such manner that they can- 
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not be removed without rendering the hats unserviceable, then and 
in that case such statement may be stamped upon the exposed surface 
of such bands in conspicuous and legible terms which cannot be re- 
moved or obliterated without mutilating the bands; 

(2) Representing in any manner that hats made in whole or in 
part from old, used or secondhand materials are new or are made of 
new materials. 

It is further understood and agreed that no provision of this agree- 
ment shall be construed as relieving the said Townlee Hats, Inc., or 
the said Herman E. Nelson or Nathan Rappaport in any respect of 
the necessity of complying with the requirements of the Wool Prod- 
ucts Labeling Act of 1939 and the Rules and Regulations promul- 
gated thereunder. (June 6, 1946.) 

4161. Women’s Hats—Old, Used, or Second-hand as New.—Triana Hats, 
Inc., is a New York corporation with its place of business at New 
York, N. Y. Herbert Schorr and Hannah Schorr, also of New York, 
N. Y., have been actively engaged in the promotion of the business 
of the aforesaid corporation and also are trading or have traded 
as copartners under the trade names Jolie Hat Co. and Herbert Schorr. 
Said corporation and individuals are engaged in the manufacture of 
women’s hats and in the sale-and distribution thereof in interstate 
commerce, in competition with corporations, firms and individuals 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Triana Hats, Inc., and Herbert Schorr and Hannah Schorr, in con- 
nection with the sale and distribution of their hats in commerce as 
defined by the Federal Trade Commission Act, agreed that they and 
each of them will forthwith cease and desist from: 

(1) Representing that hats composed in whole or in part of used 
or secondhand materials are new or are composed of new materials 
by failure to stamp in some conspicuous place on the exposed surface 
of the inside thereof, in conspicuous and legible terms which cannot 
be removed or obliterated without mutilating such hats, a statement 
that said products are composed of secondhand or used materials; 
provided, that if substantial bands, placed similarly to sweat bands 
in men’s hats, are attached to said hats in such manner that they can- 
not be removed without rendering the hats unserviceable, then and 
in that case such statement may be stamped upon the exposed surface 
of such bands in conspicuous and legible terms which cannot be re- 
moved or obliterated without mutilating the bands: 

(2) Representing in any manner that hats made in whole or in 
part from old, used or secondhand materials are new or are made of 
new materials. 
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It is further understood and agreed that no provision of this agree- 
ment shall be construed as relieving the said Triana Hats, Inc., or the 
said Herbert Schorr or Hannah Schorr in any respect of the necessity 
of complying with the requirements of the Wool Products Labeling 
Act of 1939 and the Rules and Regulations promulgated thereunder. 
(June 13, 1946.) 

4162. Women’s Hats—Old, Used, or Second-hand as New.—Hyman 
Levitt, an individual trading as Shelmar Hat Co. with his place of 
business at New York, N. Y., engaged in the manufacture of women’s 
hats and in the sale and distribution thereof in interstate commerce, 
in competition with other individuals, firms and corporations like- 
wise engaged, entered into the following agreement to cease and de- 
sist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Hyman Levitt, whether trading under his own name, as Shelmar 
Hat Co., or under any other name or style, in connection with the 
sale and distribution of his hats in commerce as defined by the Federal 
Trade Commission Act, agreed that he will forthwith cease and desist 
from: 

(1) Representing that hats composed in whole or in part of used 
or secondhand materials are new or are composed of new materials 
by failure to stamp in some conspicuous place on the exposed surface 
of the inside thereof, in conspicuous and legible terms which cannot 
be removed or obliterated without mutilating such hats, a statement 
that said products are composed of secondhand or used materials; 
provided, that if substantial bands, placed similarly to sweat bands 
in men’s hats, are attached to said hats in such manner that they 
cannot be removed without rendering the hats unserviceable, then and 
in that case such statement may be stamped upon the exposed surface 
of such bands in conspicuous and legible terms which cannot be re- 
moved or obliterated without mutilating the bands; 

(2) Representing in any manner that hats made in whole or in 
part from old, used or secondhand materials are new or are made 
of new materials, 

It is further understood and agreed that no provision of this agree- 
ment shall be construed as relieving the said Hyman Levitt in any 
respect of the necessity of complying with the requirements of the 
Wool Products Labeling Act of 1939 and the Rules and Regulations 
promulgated thereunder. (June 21, 1946.) 

4163. Paper Napkins—Qualities, Properties, or Results and Comparative 
Merits— Hudson Pulp & Paper Corporation is a Maine corporation 
with business offices at New York, N. Y., and paper mills in Augusta, 
Me., Lansdowne, Pa., and Bellows Falls, Vt. Abraham Mazer, Wil- 
liam Mazer, Jacob Mazer and Joseph Mazer, have been actively en- 
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gaged in the promotion of the business of the aforesaid corporation, 
and their business offices likewise are in New York, N. Y. Said cor- 
poration and individuals now are or have been engaged in the manu- 
facture of paper products, including paper napkins, and in the sale 
and distribution thereof in interstate commerce, in competition with 
corporations, firms and individuals likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

Hudson Pulp & Paper Corporation and Abraham Mazer, William 
Mazer, Jacob Mazer and Joseph Mazer, in connection with the sale 
and distribution of their paper napkins in commerce as defined by 
the Federal Trade Commission Act, agreed that they and each of them 
will forthwith cease and desist from representing, by means of com- 
parative statements or in any other manner, directly or inferentially, 
that said products—are 64 percent stronger or appreciably stronger, 
are 19 percent heavier or appreciably heavier, or are appreciably more 
absorbent—than are paper napkins generally, offered for sale and sold 
in competition therewith; unless and until said products actually 
possess the strength, weight and absorbent qualities as represented. 
(June 25, 1946.) 


DIGEST OF FALSE AND MISLEADING ADVER- 
TISING STIPULATIONS: 


040.° Tobacco Habit Treatment—Safety.—J. FE. Eggers, an individual 
doing business as The Newell Co., Clayton Station, St. Louis 5, Mo., 
vendor-advertiser, was engaged in selling a treatment for the tobacco 
habit designated Tobacco Redeemer and agreed, in connection with 
the dissemination of future advertising, to cease and desist from dis- 
seminating any advertisements which fail to reveal that said product 
should not be used when abdominal pains, nausea, vomiting or other 


_ symptoms of appendicitis are present; that the present recommended 


dosage should not be exceeded; that frequent or continued use is to 
be avoided; and that its use by children or elderly persons may be 
especially dangerous, Provided, however, that such advertisements 
need only contain the statement: “Caution: Use only as Directed,” if 
and when the directions for use, wherever they appear on the label, 
in the labeling, or in both label and labeling, contain a warning state- 
ment to the same effect. 

The said J. E. Eggers further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Mar. 12, 1946.) 

03256. Disinfectant—Safety, Qualities, Properties or Results and 
Unique.—The Diversey Corporation, a corporation, 58 West Jackson 
Boulevard, Chicago, Ill., vendor-advertiser, was engaged in selling a 
disinfectant designated “Diversol” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: 

(a) That Diversol is nonpoisonous; 

(6) By the use of such representations as “100% noncorrosive,” or otherwise, 
that Diversol is absolutely or completely noncorrosive to articles to which it may 
be applied ; 

(c) That Diversol is a sterilizing agent or that its use will prevent the spread 
of disease; t 

(d) That Diversol will “kill germs” unless it be revealed in a manner as con- 
Spicuous as such representations that there are certain types of pathogenic 
bacteria it will not kill; 


1 The stipulations in question aze those of the radio and periodical division with vendor- 
advertisers and advertising agents. Period covered is that of this volume, namely, Jan. 
1, 1946, to June 30, 1946, inclusive. For digests of previous stipulations, see vols. 14 
to 41 of Commission’s decisions. 

2 Supplemental. 
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(e) That Diversol will be of any value in the treatment of skin diseases of 
domestic animals or pets; 

(f) That Diversol is the only preparation available on the market which pos- 
sesses quick-acting disinfecting properties, which is capable of dissolving grease, 

or which is capable of functioning as an effective water softener ; 

(g) That Diversol is the only “dry sodium hypochlorite.” 

The Diversey Corporation further agreed not to publish, dissemi- 
nate, or cause to be published or disseminated any testimonial con- 
taining any representation contrary to the foregoing agrecnien 
(Mar. 15, 1946.) 

03299. ‘Medicltal Preparation—Qualities, Properties or Results and 
Safety.—F loret Products Co., Inc., a corporation, 386 Canal St., New 
York, N. Y., vendor-advertiser, was engaged in selling a medicinal 
preparation designated Italina and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication : 

That the preparation “Italina” will cleanse the stomach of impurities. 


The said Floret Products Co., Inc., further agreed not to publish 
or cause to be published any advertisement which fails to reveal that 
said preparation should not be used in the case of nausea, vomiting, 
abdominal pain or other symptoms of appendicitis: Provided, how- 
ever, ‘That such advertisement need only contain the statement: 
“Caution: Use only as Directed,” if and when the directions for use 
wherever they appear on the label, in the labeling, or in both label 
and labeling, contain a caution or warning to the same effect. 

The said Floret Products Co., Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 15, 1946.) 

03300.? Stock Feeds—Comparative Merits and Preiacre Qualities, Poe 
erties or Results, Ete—Acme Feeds, Inc., a corporation, Forest Park, 
Illinois, vendor-advertiser, was engaged in selling stock feeds desig- 
nated Old Reliable Acme, Acme Calf Meal, Acme Big 9 Steer Feed, 
Acme Dairy Cattle 9 Baste Acme Ege ieiertoue Acme Egg Mash 
and Acme Chic Starter, and panel in connection with dissemination 
of future advertising, to cease and desist from representing directly 
or by implication : 

(a) That Old Reliable Acme is the best or cheapest ration; 5 


(b) That Old Reliable Acme when used with cow’s milk and pasture, grows 
more bone and frame than any other ration: : 


(c) That Old Reliable Acme is equal to milk in the feeding value for pigs 
and for feeding and fattening hogs; 


(d) That Old Reliable Acme has been proven superior to competing protein 
supplements by every scale test in every state; 


2 Supplemental. 
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(e) That Acme Calf Meal is equal to milk in feeding value or is a proven 
milk substitute ; 

(f) That Acme Big 9 Steer Feed when used as a supplement with corn will 
cause steers to grind their feed better, prevent the passage of whole corn, keep 
cattle in full or even appetite or prevent scouring, or that one pound of said 
product is equal to two pounds or any other specified amount of oil meal; 

(g) That Acme Dairy Cattle 9 Proteins will grow more bone and frame than 
competing foods or contains a greater proportion of digestible protein than any 
similar product; 

(h) That Acme Egg Balancer added to grain will provide a mixture at less 
cost than any other formula; 

(7) That Acme Egg Mash is the most palatable mash on the market; 

(j) That Acme Chick Starter has the highest raise in chick percentage or 
carries less fiber than any other chick starter ; 

(k) That commercial feeds and corn substitutes are made from the poorest 
quality of corn and by-products of corn, oats and other inferior ingredients; 

(1) That molasses dairy feeds are fillers only or that the amount of molasses 
in such feeds is limited to one-third, or any other specified proportion, or that 
the ingredients, other than molasses, in such feeds are oat hulls, screenings or 
weed seeds; 

(m) That the Acme plant is the most modern in the world. 


The said Acme Feeds, Inc., agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Mar. 19, 1946.) 

03301. Plant Balls—“Guild” and Qualities, Properties, or Results.— 
Henry Phillips, an individual, 30 Ionia Avenue SW., Grand Rapids 2, 
Mich., vendor-advertiser, was engaged in selling plant balls designated 
Phillips Magical Plant Balls and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from : 

(a) The use of the word “guild” as a part of the trade name of said business ; 

(6) Representing the roots of the plants produced by said plant balls are 
strengthened with plant-life chemicals that resist cut-worms or poor soil or any 
other usual gardening troubles; 

(¢c) Representing that said plant balls will enable one to have a Victory Gar- 
den even though he lives in an apartment; 

(d) Representing the said plant balls, if grown indoors, will provide lettuce 
for salad purposes all winter long. (Mar. 29, 1946.) 

03302. Medicinal Preparation—Qualities, Properties, or Results, Com- 
position and Safety.—Fred B. Collier and Dianne I. Collier, copartners, 
trading as Nu-Basic Product Co., Nu-Basic Chemical Product Co., 
and Sulfa Products Co., advertiser-vendors, Royal Oak, Mich., was 
engaged in selling a medicinal product designated Pro-Ridisal and 
Sulfa Drug Compound and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing di- 
rectly or by implication, that the said preparation: 

(a) Is a remedy or cure for psoriasis, athlete’s foot, eczema, impetigo, dand- 
ruff, acne, cuts, bruises, or head sores; 
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(b) Has any effect on heat rash, diaper rash, or sunburn in excess of lessen- 
ing the itching incident thereto; Bae 

(c) Has any effect on scalp conditions except insofar as it may assist is the 
removal of loose dandruff scales or crusts and relieve the itching associated 
therewith. 

The said Fred B. Collier and Dianne I. Collier, and each of them, 
further agreed to cease and desist from disseminating any advertise- 
ments which stress the merits of the drug sulfanilamide, unless and 
until the product now variously designated Pro-Ridisal and Sulfa 
Drug Compound contains sulfanilamide in sufficient quantity to pro- 
duce the therapeutic results attributed to that drug. 

The said Fred B. Collier and Dianne I. Collier, and each of them, 
further agreed not to disseminate or cause to be disseminated any 
advertisements which fail to reveal that the said preparation contains 
sulfanilamide and is for external use only; that it belongs to a class of 
preparations which should not be used by anyone who has previously 
exhibited sensitivity from the use of sulfa drugs; that initial appli- 
cations thereof should be confined to a small area to determine sensi- 
tivity reaction; and that use thereof may also cause sensitivity and 
should be discontinued if a new skin irritation appears or if the skin 
condition under treatment becomes worse: Provided, however, That 
such advertisements need only contain the statement: “Caution: Use 
Only as Directed,” if and when the directions for use wherever they 
appear on the label, in the labeling, or in both labeling and label, 
contain a caution or warning to the same effect. 

The said parties, Fred B. Collier and Dianne I. Collier, and each 
of them, further agreed not to publish, disseminate, or cause to be 
published or disseminated any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Apr. 5, 1946.) 

03308. Medicinal Preparations—Qualities, Properties, or Results and 
Safety.—C. B. Dozier, an individual, trading as W. D. Taylor Co., 1001 
19th St., North, Bessemer, Ala., vendor-advertiser, engaged in selling 
medicinal preparations designated Kolex Liquid and Kolex Salve and 
Morris 'Timbes, an individual trading as Morris Timbes Advertising, 
p. 0. box 335, Mobile, Ala., advertising agent, engaged in the business 
of conducting an advertising agency which disseminated advertise- 
ments for the above-named products on behalf of C. B. Dozier agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication: 

(a) That Kolex Liquid is beneficial in preventing or providing effective relief 
forthe common cold, or any of the symptoms thereof except to the extent that 


it may assuage coughs accompanying a common cold or arising from minor 
throat irritations; or 


(b) That Kolex Salve is beneficial in providing effective relief for congestions 
of the throat and chest caused by the common cold, or for any of the symptoms 
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thereof except to the extent that it may assuage the discomforts of nasal irrita- 
tions and congestions. 

C. B. Dozier, and Morris Timbes, and each of them, further agreed 
that in the dissemination of advertising, by the means and in the 
manner above set out, of the medicinal preparation now designated 
Kolex Liquid, or any other preparation of substantially the same com- 
position or possessing substantially the same properties, whether sold 
under that name or any other name, they will not faib to reveal that 
said preparation is not to be used when abdominal pains, cramps, 
colic, nausea, vomiting or severe or continued stomach pains or other 
signs of appendicitis are present: Provided, however, That such ad- 
vertising need only contain the statement: “Caurion: Use Only as 
Directed” if and when the directions for use, wherever they appear 
on the label, in the labeling, or in both label and labeling, contain a 
caution or warning to the same effect. 

The said C. B. Dozier and Morris Timbes, and each of them, further 
agreed not to publish, or cause to be published, any testimonial con- 
taining any representation contrary to the foregoing agreement. 
(Apr. 8, 1946.) 

03304. Dog Food—Qualities, Properties or Results and Composition.— 
The Meat Products Co., a corporation, Denison Ave., and Jennings Ra., 
Cleveland, Ohio, vendor-advertiser, engaged in selling a dog food 
designated Bresko, Bresko Dog Food, Bresko Granular Ration and 
Bresko Meatbone Crisp and the Carpenter Advertising Co., a corpora- 
tion, Citizens Building, Cleveland, Ohio, advertising agent, engaged in 
the business of conducting an advertising agency which disseminated 
advertisements for the above-named products on behalf of The Meat 
Products Co., agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by im- 
plication : 

(a) That the use of the said preparation will beneficially influence the health, 
activity, disposition or intelligence of dogs, except when ill health, lack of activity, 
bad disposition or lack of intelligence is due to a deficiency in such of those dietary 
elements which the product supplies; 

(0) By use of the word “meat,” or any equivalent term, as a part of the 
brand name or otherwise, that the said product as sold to the purchaser con- 
tains meat, meat scrap, beef or meat bone. 

The Meat Products Co., and The Carpenter Advertising Co., and 
each of them, further agreed not to publish, disseminate, or cause to be 
published or disseminated any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Apr. 17, 1946.) 

03305. Medicinal Preparation—Qualities, Properties or Results —Frank 
Alioto, trading as Alioto Co., 404 North Jefferson Street, Milwaukee 
2, Wis., vendor-advertiser, was engaged in selling a medicinal prepa- 
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ration designated Alioto Compound and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication, that use of said preparation: 

(a) Will have any healing effect or any other beneficial influence on condi- 
tions such as skin eruptions, chafing, itching skin, dry itching skin, minor 
sunburns, sunburns, athlete’s foot, burns, facial conditions, aching feet, baby’s 
delicate skin, baby skin ailment or eczema, except to the extent that it may pro- 
vide some emollient effect to such conditions ; 

(b) Will have any healing effect or any other beneficial influence on minor 


bruises or bruises ; 
(c) Will have any beneficial influence upon the condition known as body 


odor. 

The said Frank Alioto further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 3, 1946.) 

03306. Coal Tar Hair Dye—Comparative Merits and Qualities, Properties, 
or Results.—Glo-Rnz Distributing Co., a corporation, 38 North Jeffer- 
son St., Dayton, Ohio, vendor-advertiser, was engaged in selling a 
coal tar hair dye designated Glo-Rnz Hair Tint Rinse and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication : 

(a) That Glo-Rnz Hair Tint Rinse gives more color or truer tones than 
other hair tint rinses; 

(0) That Glo-Rnz Hair Tint Rinse gives the hair a natural color; 

(c) That Glo-Rnz Hair Tint Rinse corrects discoloration of the hair. 

The said Murray P. Rock, Kenneth C. Bradford, Octavio V. Almada, 
Hazel M. Rock, Dolores Bradford, and Beverly Almada, and each of 
them, further agreed not to publish, disseminate, or cause to be dis- 
seminated any testimonial containing any representation contrary to 
the foregoing agreement. (May 6, 1946.) 

03307. Medicinal Preparation—Safety—Kohler Manufacturing Co., 
Inc., a corporation, 220 West Nineteenth Street, New York, N. Y., 
vendor-advertiser engaged in selling a medicinal preparation desig- 
nated Kohler Powders and Allen C. Smith, doing business under the 
trade name of Allen C. Smith Advertising Co., 20 West Ninth Street, 
Kansas City, Mo., advertising agency, engaged in the business of 
conducting an advertising agency which disseminated advertisements 
for the above-named product on behalf of Kohler Manufacturing Co., 
Inc. agreed, in connection with the dissemination of future advertising, 
to cease and desist from disseminating any advertisements which fail 
clearly to reveal that said preparation should not be used in excess 
of the dosage recommended, since such use, if too frequent or long 
continued, may be harmful; Provided, however, That such advertise- 
ments need only contain the statement: “Caution: Use only as Di- 
rected,” if and when the directions for use, wherever they appear on 
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the label, in the labeling or in both label and labeling, contain a 
caution or warning to the same effect. 

The said Kohler Manufacturing Co., Inc., and Allen C. Smith, and 
each of them, further agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (May 7, 1946.) 

03308. Cosmetics—Qualities, Properties, or Results, Unique and Labora- 
fories.—Dorothy McCoy and Lloyd McCoy, copartners trading as 
M. A. C. Laboratories and M. A. C. Products, 4015 Indiana Ave., 
Chicago, Ill, vendor-advertisers, were engaged in selling cosmetics 
designated M. A. C. Hair Growing Aid, M. A. C. Peroxide Bleaching 
Cleansing Cream, L. McCoy’s Peroxide Vanishing Cream, M. A. C. 
Pressing Oil and M. A. C. Lemon Cleansing Cream and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) By the use of the phrase “Hair Growing Aid” in the trade name of their 
preparation now designated “M. A. ©. Hair Growing Aid,” or in any other 
manner or by any other means or device, that said preparation grows hair or 
is an aid in growing hair; 

(6) That the preparation now designated “M. A. C. Hair Growing Aid” is a 
mange cure treatment, protects the hair from scalp diseases, stops the hair 
from falling out or cures dandruff, teter, or most scalp ailments; 

(c) By the use of the word “Bleaching” in the trade name of their preparation 
now designated “M. A. C. Peroxide Bleaching Cleansing Cream,” or in any other 
Manner or by any other means or device, that said preparation lightens the 


skin or rids the skin of blemishes or pimples; 
(d@) That L. McCoy’s Peroxide Vanishing Cream reduces the pores or lightens 


the skin; 

(e) That M, A. C. Pressing Oil contains new ingredients not used in similar 
preparations ; 

(f) That M. A. C. Lemon Cleansing Cream replenishes the natural oils of the 
skin or reduces age lines or wrinkles; 

(g) By use of the word “Laboratories,” or any other word or words of similar 
import as part of the trade name, or as part of any name under which they may 
trade, or by any other means, that they own, operate, control or maintain an 
establishment where the products sold by them are tested, prepared or com- 
pounded under the supervision or direction of competent scientists. 


' The said Dorothy McCoy and Lloyd McCoy, and each of them, also 

agreed not to publish or cause to be published any testimonial con- 
taining any representation contrary to the foregoing agreement. 
(May 9, 1946.) 

03309. Medicinal Preparations—Qualities, Properties, or Results.—J. W. 
Thomson, an individual, trading as Thomson’s Natural Food Co. 
and Thomson’s Health Food Store, 45-42 Forty-first Street, Long 
Island City, N. Y., vendor-advertiser, was engaged in selling medic- 
inal preparations designated Thomson’s V—B Tablets, Thomson’s 
Garlic Tablets, Thomson’s Garlic and Parsley Tablets; Thomson’s 
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Liquid Garlic and Thomson’s Liquid Garlic-Parsley and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

That Thomson’s V-B Tablets— 


(a) Will benefit the digestion in any case other than where the digestion 
is impaired due to lack of sufficient vitamin B Complex ; ; 

(b) Will improve the appetite except to the extent that it may be bitter 
in taste, or except where the appetite is impaired due to a vitamin B Complex 
deficiency ; 

(c) Will promote optimal growth or increase height and vigor; 

(d) Will supply the vitamin B Complex required for normal pregnancy and 
lactation ; 

(e) Is high in the anti-neuritic, anti-pellagric or growth factors, or that 
there-are no other vitamin preparations of higher potency or few of as high 
a potency ; 

(f) Constitutes an effective therapeutic measure in the treatment of any 
case of neuritis, polyneuritis, pellagra, beriberi, skin diseases, gastro-intestinal 
disorder, underweight, impaired vigor and strength, impaired earbohydrate 
metabolism, stunted growth, edematous conditions, lowered body temperatures, 
anemia, severe vitamin deficiency, degeneration of the nervous system, muscular 
paralysis, poor health or undernourishment ; 

(g) Will stimulate digestive secretions, including insulin, or maintain mus- 
cular tone, nervous functions or metabolic processes, or prevents toxicosis from 
protein components in high meat diets or prevents functional disorders, or pre- 
vents atrophy, pathological enlargements and disorders of the adrenals, brain, 
gonads, heart, kidneys, liver, ovaries, pancreas, pituitary gland, spleen, testes, 
thymus or thyroid glands, or prevents ulcers, disturbances of the reproductive 
cycle, dental caries, or predisposition to allergies, or lessens susceptibility to 
infections. 


That Thomson’s Garlic Tablets; Thomson’s Garlic and Parsley 
Tablets; Thomson’s Liquid Garlic or Thomson’s Liquid Garlic- 
Parsley— . 

(h) will stimulate digestive organs or act as internal antiseptics; 

(4) will prevent, relieve, or cure diphtheria or scarlet fever; 

(j) will prevent, relieve or cure symptoms of dizziness, headache, nervous- 
ness, loss of sleep, high blood pressure or tuberculosis. 

The said John W. Thomson also agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 13, 1946.) 

03310, Antigray Hair Vitamin Preparation—Qualities, Properties, or 
Results and Success, Use, or Standing.—Henry H. Sobol, an individual, 
trading as Everglo Vitamin Co., 220 West Forty-second Street, New 
York, N. Y., was engaged in selling a vitamin preparation designated 
Everglo Calcium Pantothenate and agreed, in connection with the dis- 

-semination of future advertising, to cease and desist from representing 
directly or by implication : 

(a) Through the use of the phrase “‘anti-gray hair vitamin” as descriptive of 
his product, or in any other manner or by any other means or device, that the said 
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product will prevent or end gray hair or restore the original natural color to the 
hair ; 

(0) That restoration of the natural color of a head of hair hag been effected in 
88% or any other definitely stated percentage of those to whom calcium pantothe- 
nate, the principal ingredient of hig product, was administered in tests; 

(c) That it has been established that 88% or any other definitely stated per- 
centage of those administered calcium pantothenate, the principal ingredient of 
his product, have had the natural color of their hair restored ; 

(d@) That his product restores the original color or lustre to the hair or pre- 
vents the hair from becoming gray : 

(e) That his product improves the general health of the skin ; 

(f) That his product increases the strength or elasticity of the fingernails; 

(g) That his product rejuvenates, is of benefit for asthma or improves the sex 
functions. 

The said Henry H. Sobol further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 21, 1946.) 

03311.° Medicinal Preparation—Safety.—E. Fucini & Co., Inc., a cor- 
poration, 524 West Broadway, New York City, vendor-advertiser, was 
engaged in selling a medicinal preparation designated Fernet Vittone 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from publishing or causing to be published any 
advertisement which fails to reveal that it should not be used when 
abdominal pain, nausea, vomiting or other symptoms of appendicitis 
are present; Provided, however, That the said advertisements need 
contain only the statement, “Caution: Use Only as Directed,” if and 
when the directions for use, wherever they appear on the label, in the 
labeling, or in both label and labeling, contain a caution or a warning 
to the same effect. 

It is further agreed that Stipulation No. 02721, executed by the said 
E. Fucini & Co., Inc., and accepted by the Commission on J anuary 22, 
1941,* is to remain in full force and effect and that the terms and agree- 
ments therein are not to be considered modified or altered in any way by 
this supplemental stipulation. (May 23, 1946.) 

03312. Antigray Hair Vitamin—Qualities, Properties, or Results and 
Success, Use, or Standing.—Vitamin Corporation of America, a cor- 
poration, 49 Edison Place, Newark 2, N. J., vendor-advertiser, was en- 
gaged in selling an anti-gray hair vitamin designated Kalpentum and 


_ agreed, in connection with the dissemination of future advertising, to 


cease and desist from representing directly or by implication: 


(a) Through the use of the phrase “anti-gray hair vitamin” as descriptive of 
its product, or in any other manner or by any other means or device, that the 
said product will prevent or end gray hair or restore the original natural color 
to the hair; 

(6) That restoration of the natural color of a head of hair has been effected 


3 Supplemental. 
4See 32 F. T. C. 1767. 


701631—48—-vyol. 42-38 


552 FEDERAL TRADE COMMISSION DECISIONS 


in 88% or any other definitely stated percentage of those to whom calcium panto- 
thenate, the principal ingredient of its product, was administered in tests; 

(c) That it has been established that 88% or any other definitely stated per- 
centage of those administered calcium pantothenate, the principal ingredient of 
its product, have had the natural color of their hair restored ; 

(d) That it has been established that the skin is improved, the strength or 
elasticity of the nails increased, freckling decreased, or resistance to sunburn in- 
creased through the administration of calcium pantothenate, the principal in- 
gredient of its product ; 

(e) That its product restores the natural color of the hair; 

(f) That its product improves the skin ; 

(g) That its product increases the strength or elasticity of the nails; 

(h) That its product decreases freckling or increases resistance to sunburn. 

The said Vitamin Corporation of America further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (May 31, 1946.) 

03313. Handwriting Charts and Charm—Qualities, Properties, or Results 
and Free.—Harry J. M. Shock, an individual doing business under the 
trade name El Capitan, 6120 Greenwood Street, Chicago, Ill., vendor- 
advertiser, was engaged in selling handwriting charts and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication : 

(a) That his handwriting charts will bring one success, love, happiness, power, 
money, or enable one to be a winner ; 

(b) That one’s future can be predicted through the use of these charts ; 

(c) That the genuine Mazuzah charm has strange power, will drive evil away, 
or bring great luck or money ; \ 

It is further agreed by the said Harry J. M. Shock that in connection 
with the offering for sale, sale and distribution of-the handwriting 
charts and Mazuzah charm hereinbefore designated and referred to, in 
commerce, as defined by the said Act, that he will forthwith cease and 
desist representing that any article of merchandise is “free,” “given 
free” or without cost to the recipient when such article is not a gratuity, 
and the prospective recipient is required as a consideration to purchase 
some other article or articles or render some service in order to obtain 
the same. 

The said Harry J. M. Shock agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (June 13, 1946.) 

03314. Health Foods and Drugs—Qualities, Properties, or Results and 
Safety—Stanley N. Phillips, an individual doing business as Parks- 
Phillips Health Foods Co., 105 West Fifth Street, Cincinnati 28, 
Ohio, vendor-advertiser, was engaged in selling health foods and drug 
preparations designated Phillipps Garlic and Parsley Tablets, Phil- 
‘lipps Herb Vegetable Tablets (formerly designated Phillipps Vege- 
table Mineral Tablets) and Phillipps Vitamin B Complex Tablets and 
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agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 
That Phillipps Garlic and Parsley Tablets— 
(a) Will relieve high blood pressure or high blood pressure symptoms; 
(6) Will check intestinal putrefaction ; relax small arteries or build blood; 


(ec) Will relieve nervousness, physical or mental exhaustion or loss of sleep 
or dizzy spells. 


That Phillipps Vitamin B Complex Tablets— 

(a) Will relieve indigestion, constipation, fatigue, loss of energy, and loss 
of weight or nervousness ; 

(6) Will aid digestion or the absorption of digested foods; 


(ec) Will promote resistance to infection or will relieve or cure neuritis and 
nervous symptoms; 


(d) Will help maintain a normal condition of the stomach or intestines except 
in those instances where the user does not obtain an adequate amount of 
Vitamin B Complex from ordinary foods: 

(e) Will prevent diseases of the skin or hair or will prevent anemia or increase 
longevity ; 

(7) Will relieve or prevent mental disturbances. 

That Phillipps Herb Vegetable Tablets (formerly designated 
Phillipps Vegetable Mineral Tablets) — 

(a) Will reduce the body weight or will decrease the desire for food, or 
that it contains no harmful drug or laxative; 

(6) Will help neutralize body acids or that it will supply mineral colloids 
essential to oxidation and elimination of fat. 

It is further agreed by Stanley N. Phillipps that he will forthwith 
cease and desist from disseminating any advertisement which fails 
to clearly reveal that Phillipps Herb Vegetable Tablets (formerly 
designated Phillipps Vegetable Mineral Tablets) should not be used 
when abdominal pain, nausea, vomiting, or other symptoms of ap- 
pendicitis are present: Provided, however, That such advertisement 
need only contain the statement: 

“Caution: Use only as Directed,” if and when the directions for 
use, wherever they appear on the label, in the labeling, or in both 
label and labeling, contain a caution or warning to the same effect. 

The said Stanley N. Phillipps also agreed not to publish or cause 
to be published any testimonial containing any representation contrary 
to the foregoing agreement. (June 13, 1946.) 

03315. Medicinal Preparation—Qualities, Properties, or Results.—Inter- 
national Vitamin Corp., a corporation, 22 East Fortieth Street, New 
York City, vendor-advertiser, was engaged in selling a medicinal 
preparation designated Ol-Vitum Capsules and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 
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(a) That said preparation, when used as directed, is effective in the treatment 
of symptoms of vitamin deficiency such as depression, nervousness, irritability, 
a “jumpy” feeling, fatigue, the loss of vigor or stamina ; 

(b) That said preparation is effective in building resistance to colds or in- 


fections; or 
(c) That said preparation, when used as directed, has a beneficial effect upon 


che digestion or elimination. 

The said International Vitamin Corp. further agreed not to publish 
or cause to be published, any testimonial containing any representa- 
tion contrary to the foregoing agreement. (June 21, 1946.) 

03316. Poultry Feeds and Remedies—Qualities, Properties, or Results.— 
Tindle Milling Co., Inc.; a corporation, 701 East Chestnut St., Spring- 
field, Mo., vendor-advertiser, was engaged in selling poultry feeds 
and remedies designated Tindle’s Special 18% Wormer Egg Mash, 
Tindle’s Special Egg Mash with Wormer and Tindle’s Special 
Wormer Egg Mash and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication: 

That the use of the product sold under the following names, to wit: Tindle’s 
Special 18% Wormer Egg Mash, Tindle’s Special Egg Mash with Wormer and 
Tindle’s Special Wormer Egg Mash, will remove worms from poultry. 

The said Tindle Milling Company, Inc., further agreed not to pub- 
lish or cause to be published any testimonial containing any represen- 
tation contrary to the foregoing agreement. (June 25, 1946.) 


INVESTIGATIONS AND RECOMMENDATIONS 
UNDER THE EXPORT TRADE ACT 


In THE Marrer or 


PHOSPHATE EXPORT ASSOCIATION, ITS 
OFFICERS, COUNCIL, AND MEMBERS: 


REPORT OF INVESTIGATION, CONCLUSIONS, AND RECOMMENDATIONS IN RB 
VIOLATIONS OF THE EXPORT TRADE ACT, APPROVED APRIL 10, 1918 


Docket 202-3. Notice and summons, July 14, 1944—Report, 
conclusions and recommendations, March 6, 1946 


Although certain restrictions on the right of immediate withdrawal from an 
association organized under the Export Trade, or Webb-Pomerene, Act may 
be necessary and justifiable, the Commission does not consider that a restric- 
tion which, under the circumstances, may run for a period of ten years, is 
reasonable. 


While an arrangement as among the members of an association organized under 
the Export Trade, or Webb-Pomerene, Act, whereby prices, terms and con- 
ditions upon which sales are made in export trade, may be valid under the 
terms of said act, a provision of such an association requiring an ex-member 
to market its Huropean exports through the association—meaning that the 
association and the non-member by agreement fix the prices, terms and 
conditions upon which the nonmember’s sales are made in export trade—is 
unlawful, since such associations may not deal with nonmembers in this 
manner without entering into unlawful agreements and thus violating 
the Sherman Act, which prohibits contracts in restraint of foreign commerce, 
except such contracts aS may be entered into by members of such an asso- 
ciation organized and acting under the provisions of the law in question. 


1 The full caption of respondents joined, as set forth in the report, follows: 

Phosphate HExport Association, an export trade association, and its officers, Council and 
members, as follows: 

Frederick C. Noyes, Executive Secretary, and 

Council: Anthony B. Arnold, George H. Fick, Frank 8S. Washburn, Horace V. Cory, John 
H. Sheffield, George H. Burt (see note below), Franklin Farley, Fred D. Hopkins, Fred A. 
Koechlein, J. Treadwell Bullwinkel, L. W. Harris, Charles H. Heinrichs, Chester A. Fulton, 
Joseph N. Katz, Loren W. Rowell; 

' Members: American Agricultural Chemical Co., American Cyanamid Co., Coronet Phos- 
phate Co., International Minerals & Chemical Corp., The Phosphate Mining Co., Southern 
Phosphate Corp., Swift & Co. 

According to the first footnote in the case, “at the time of the issuance of Notice of In- 
vestigation in this matter, Andrew B. Grafius represented Coronet Phosphate Co., as alter- 
nate of the Council of the Phosphate Hxport Association. Shortly thereafter he retired 
because of illness, and Mr. Burt, who had previously acted in this capacity, replaced him, 
and gave testimony in this matter. Tr. 1014-1016. 
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Where an association which was organized in 1919 under the Export Trade Act 
aS a cooperative joint export sales agency for its members in the sale of 
“high grade” Florida land pebble phosphate rock, produced from the mines 
of its members or the disposition of which they controlled, and which was 
consolidated in 1938 with a similar association handling export sales of 
“standard” Florida pebble phosphate; and its officers, council, and seven 
corporate members— 

Operating under a procedure by which all business was done in the name of the 
association at prices fixed by it, and the total export business was divided 
among all the members in proportion to quotas fixed at the time each became 
a member ; 

In connection with, as a part of, and incident to, certain cartel agreements and 
arrangements with foreign producers of phosphate rock, including, prin- 
cipally, the “French,” “Hardrock,” and “Japanese” agreements, aS sup- 
plemented later by the Curacao, the Kosseir, or Egyptian, the second Jap- 
anese, and Pacific high grade agreements; whereby competition outside of 
the United States and its possessions was eliminated among the parties— 
who represented a majority of the world’s producers—and under which a 
method of fixing prices was adopted and percentages of total amounts sold 
in the markets to be supplied by each party were agreed upon; and 

Under which, in practical operation, it and the Hard Rock Phosphate Export 
Trade Association each received a larger share of export business than they 
had enjoyed before, higher export prices received presumably aided Ameri- 
can producers, in part at least, in maintaining lower domestic prices, volume 
of exports from the United States, apparently increased, was certainly not 
decreased as a result of said cartel agreements and monopolistic devices for 
enhancing profits of both American and foreign producers ; and the abundant 
supply of phosphate rock indicated in the United States was, in any event, 
in no danger of depletion— 

(a) Effected, nevertheless, restraints upon domestic trade through covenants 
in the French agreement whereby it was stipulated that should shipments 
for any one year to Hurope of Florida land pebble phosphate by producers 
or shippers not members of the association, or not under contract to sell 
through it, exceed the agreed quota in any one year, the excess tonnage would 
be taken into account in determining the quota for the following accounting 
year, and that if in any one year shipments from such outside sources to 
Europe should exceed 120,000 tons, the Association “after having attempted 
in good faith to prevent or limit this competition” might then require the 
reopening of the agreement with a view to a satisfactory adjustment within 
the spirit thereof, failing which it might be terminated ; 

With intent, through said pro tanto deduction provision, of controlling. the 
supply of pebble phosphate from the United States by penalizing the Asso- 
ciation in the event of any shipment to Europe by nonmember producers, 
and with the result of providing the Association with a motive for, and 
policy of, preventing in any way possible the exportation of pebble phos- 
phate by nonmember American producers to Hurope and the Far East, in 
order not to be deprived, through such outside shipments, of the Associa- 
tion’s market abroad; and 

With capacity and tendency, by reason of said commitment by the Association— 
i. e., that it represented all American production and would make such 
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deduction—taken in connection with agreement to attempt to prevent or 
limit such outside competition, and indemnity clauses providing for the 
payment of liquidated damages for any such excess tonnage, to forestall 
and restrain the production and exportation of the product involved by 
American producer competitors, potential if not actual; 

h result that potential production and entry of new producers and exporters 
into export trade may have been deterred, if not actually prevented; in 
violation of law; and 

Effected likewise restraints upon domestic trade through similar outside 
deduction clauses in the Hardrock, Curacao, and first and second Japanese 
agreements ; with similar results, capacity and tendency ; 

Entered into discussions, and, perhaps, understandings with the North 
African producers and with Curacao concerning the matter of restricting 
prospective shipments of pebble phosphate rock into this country by said 
foreign groups, as indicated by a provision in the French agreement which 
provided that “during the continuance of this agreement, no agreement 
affecting deliveries of phosphate in Europe or which may harm the interests 
of one of the groups in another region (reserving to the American group 
full liberty of action in the United States of America) may be negotiated 
without the approval of the two groups which participate in the present 
agreement’—and particularly when considered in the light of another 
provision providing full freedom of action to fix prices on the part of the 
North African group for delivery to and consumption in France; and as 
indicated, also, by Curacao’s assurance, in response to inquiries by the Asso- 
ciation, of no likelihood of increased shipments to the United States, barring 
change in conditions, along with its definite assurance that there would be 
no policy of “dumping” Curacao phosphate in the United States, as far as it 
was concerned ; 

Placed unreasonable restrictions on the right of a member to withdraw from 
the Association through adopting a resolution, as collateral to the French 
‘agreement, whereby each bound itself to retain membership during the con- 
tinuance of said agreement, and which provided that if any member found 
it necessary to resign, such resignation should not become effective unless and 


“until it agreed that all sales by it or for its account of phosphate rock for 


(é€) 


(f) 


export to Europe should continue to be handled by the Association during the 
life of said agreement and with the same quota as that existing prior to 
the resignation; and discriminated between members through the further 
provision that a certain member should be bound only during the continuance 
of its existing contract, or an extension thereof, and that if it should exer- 
cise its privilege—insisted upon and received when it became a member—of 
resigning, through 60 days notice at the end of a calendar year, it should 
thereupon be freed of all obligations thereunder; and 

Prior to 1932 marketed phosphate rock for two nonmembers involving 
necessarily thereby the unlawful fixing of prices, terms and conditions upon 
which such nonmembers’ sales were made in export trade by agreement 
between them and the Association ; 

Tied up, in effect, the production for export of all the mineral deposits of the 
members for the terms of the French agreement through a resolution (adopted 
in 1933, reaffirmed in 1934, rescinded in 1936 and subsequently inoperative) 
which, as a protection to the Association on its commitments in the French 
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agreement, provided “that no member shall dispose of its mineral deposits, 
used or useful in the production of phosphate, in whole or in part, or of 
control over disposition of the production thereof, without first making effec- 
tive arrangements whereby the transferee or successor in ownership or 
control shall continue performance of such member’s agreement as herein- 
before provided in the case of resignations; and under which, under certain 
circumstances, a restriction on production could result, since, while a member 
might sell out his holdings and go out of phosphate rock production, any 
third party purchaser would be prevented from independently marketing the 
production derived therefrom ; 

Collectively interested themselves in patent licensing arrangements under 
the new flotation process, which came into use in treating and refining 
phosphate rock and was owned by a corporation, upon the business policies 
of which an Association member, owner of 50 percent of its stock, and 
commonly regarded by other phosphate producers as identical therewith, 
exercised great influence; with the result that by reason of the activities 
involved, designed to prevent potential competition in production becoming 
actual, and thus in restraint of potential domestic trade, during a part of the 
period herein concerned, licensing arrangements exclusive to the members 


were put in effect, and others, potential competitors therewith, were denied 
the same; 


(h) Following the ratification of the Japanese agreement (which had been 


preceded by (1) a steady loss to Hgyptian producers of export business to 
Japan, and by (2) the rivalry of two large Japanese firms, and negotiations 
participated in by the Association, the two Hgyptian producers, and the 
North African group, with the accomplished intent of tying up of all sources 
of supply to the Japanese market) and the joining of the Association by 
8. & Co., began a campaign to frustrate the efforts of one of said two Japanese 
rivals—competitor of the other appointed by the Association as its sole 
agent—to obtain a source of phosphate rock outside the Association, through 
an effort to delay negotiations between A, owner of inactive Florida phosphate 
rock deposits, for the flotation process hereinbefore referred to, incident to 
resumption of operations; efforts of one sort and another to influence said 
rival or to persuade its own said Japanese agent to share some of its tonnage 
therewith; or to compose differences in delivered price between Egyptian 
phosphates and the Florida hard rock; or to secure an agreement on the 
part of said Japanese rival and other Japanese interests not to buy American ~ 
phosphates outside of the Association; and other activities, likewise designed, 
in restraint of said A’s potential export trade, to discourage and prevent, 
if possible, said A from reopening its mines and shipping its rock to the Far 
Hast market in competition with the Association ; 


(4) As a result of an understanding finally reached by the Association with M, 


large industrial German concern which competed intensively with it and with 
African interests in Germany and other European countries, admitted to 
membership the O, & C. Corp., which M controled; notwithstanding the fact 
that O. & C. was never a producer and had no other function than acting 


_as the agent of said M; its participation as agent for M in the Association’s 


operations was an activity in the course of import trade into Europe rather 
than in the course of export trade from the United States; interests of the 
Association and those of said M, principal of said 0. & C., thus admitted, were 
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in direct conflict; and the participation of said M in the operations of the 
Association placed a legal restraint on the export trade of domestic corpora- 
tion C, which, not then a member, had contracted with said M for the sale 
to the latter of its output of high grade phosphate rock; and 

(7) Concerned itself improperly, it appeared, with purchase and sale or agency 
contracts involving the domestic trade of several of its members in connection 
with the sale or disposal in this country by said C of surplus stock committed 
by but not sold under C’s aforesaid export contract with M and left in the 
United States; and with the sale of low grade stock of said C, which, though 
not included in its contract with M, could not be exported without being first 
offered to it; 

(%) Entered into an informal understanding at the least, it appeared, between 
itself and the Florida Hardrock Export Association to the effect that the 
latter would continue to control its terminal facilities at Fernandina, Fla — 
subject of a similar Commission proceeding and recommendation on June 
28, 1945, 40 F. T. C. 848—in such a manner as to discourage or prevent 
nonmember Hardrock producers from sharing in the export trade in hard- 
rock phosphate, as indicated by (1) evidence that during the negotiations 
in the fall of 1933 which led up to the Hardrock agreement, it was pre- 
pared to guarantee that no nonmember shipper would ship hard-rock phos- 
phate in export through said terminal; (2) that such guarantee and its 
control of said terminal was a factor in bringing about the successful con- 
clusion of the negotiations leading up to said agreement; (3) that the 
quota allotted Hardrock about equalled the amount assertedly necessary 
for it to maintain its control over said terminal and prevent nonmember 
shipments; and (4) that a new potential competitor which, as theretofore 
learned by an active member of the Association’s council, and vice president 
of one of its members—and made known by him to said Hardrock—was 
contemplating entering the export business, was informed by the terminal 
on subsequent inquiry, that, owing to contracts from other producers which 
took up their entire warehouse capacity, they could not serve it; 

With the result that the restraint on competing American producers and potential 
producers brought about by said terminal control, the assurance given to 
the Association by Hardrock relative thereto, and the Association’s implied 
approval and subsequent cooperation in said matters, made possible the two 
Associations’ commitments to the French in the Hardrock and Curacao 
agreements to the effect that nonmember shipments be deducted from Amer- 
ican quotas; 

(1) Interested itself, in connection with the question of compliance with section 
11 of its rules and regulations—which provided that whenever any member 
exported or sold for export any phosphate, otherwise than through the 
Association, the quantity so sold or exported was to be charged against 
the member’s quota, the same as if sold by him through the Association— 
with domestic sales contracts of its members, which contained a restrictive 
clause prohibiting phosphate rock sold by the member from being exported 
or resold in the form of phosphate rock by the purchaser, and attempted, 
it appeared, to cooperate in the enforcement of said restrictive clause; 

Notwithstanding section 11 above referred to was sufficiently broad to cover 
any tonnage sold by a member domestically which eventually might be 
exported, and such restrictive clauses in domestic contracts, tendency of 
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which was to lessen or prevent domestic competition by preventing pur- 
chasers from selling in competition with the producer, should not have been 
of interest to or any concern of it; and 


(m) Neglected to file with the Commission certain information called for by 


the statute involved—through professing that it would have furnished the 
same, had it been made clear to it that it was required to do so, and which 
it did in fact furnish thereafter to an investigator of the Commission—in 
that it failed in its annua] report of January 1, 1934, or thereafter, in 
response to the request for information concerning the methods and plan 
under which the Association business was done and relationships with other 
associations, corporations, partnerships and individuals, to include informa- 
mation which concerned the Hardrock, French and Japanese agreements, en- 
tered into by it in 1933, and which—notwithstanding it acted on advice of 
counsel that such filing was not necessary—was in fact relevant to the plan 
under which its business was done and to its relations with other associa- 
tions, ete. : 


Recommended, pursuant to said act authorizing the Commission to make recom- 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


mendations for the readjustment of the business of export trade associations 
whose agreements were in violation of law, that the association 

Withdraw from the North African, Hardrock, Curacao, and Egyptian agree- 
ments requiring that deductions be made from the quota of American ship- 
ments of Florida land pebble phosphate, for shipments from the United 
States made by or through American nonmember producers ; 

Withdraw from and rescind any understanding in connection with aforesaid 
agreements or with any others, designed or intended to deter or prevent the 
importation of phosphate rock into the United States from foreign sources, 
and refrain from entering into such understandings in the future; 

Rescind and cancel every intermember bylaw, rule, contract, or agreement 
discriminating as between members in their right to withdraw or resign from 
the association, or restricting the right of withdrawal or resignation of any 
member by requiring that such members’ export trade, after such withdrawal, 
must be handled by or through the association ; 

In the future cease and desist from selling, handling, or disposing of Florida 
pebble land phosphate for the account of or belonging to any producer not a 
recognized member ; 

Rescind and cancel every intermember bylaw, rule, contract or agreement 
restricting or attempting to restrict the disposal or alienation of mineral 
deposits, by requiring any member disposing of such deposits to impose upon 
his successor in ownership the condition that the latter carry out the agree- 
ments of such member with the association ; 

Rescind and cancel every agreement or understanding restricting or attempt- 
ing to restrict the use or license of any patent designed for or useful in con- 
nection with the mining or processing of Florida land pebble phosphate to 
members of the association, or fixing or agreeing upon the terms and condi- 
tions upon which licenses for the use of any such patent are granted by the 
patent holder to members; and in the future cease and desist from entering 
into any negotiations, discussions or arrangements with reference to such 
patents or agreements or licenses relating thereto ; 

Cease and desist from discussing or agreeing upon any plan, understanding, 
or agreement whereby the production of Florida land pebble phosphate by any 
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American producer or potential producer, or the gale or marketing thereof 
in domestic trade, is affected or prevented, or when the intent is so to do ; 

(8) In the future deny membership to any applicant who or which is a foreign 
purchaser of Florida land pebble phosphate for foreign consumption or resale, 
and any representative, affiliate or Subsidiary of such foreign customer, 
whether nonnational or not; 

(9) Cease and desist in the future from discussing or agreeing with the Hard- 
rock Export Association upon any plan or understanding whereby the latter 
restricts solely to its members the use of the Fernandina Terminal for the 
processing or shipping of hardrock phosphates; and 

(10) Cease and desist from discussing or agreeing, upon the terms or provisions 
of domestic sales contracts used by any of its members in domestic trade; and. 

(11) In the future seasonably file with the Commission all information required 
by the Export Trade Act to be filed annually, and furnish all information 
and documentary evidence requested or required by the Commission pursuant 
to said act; and % 

Ordered, That the association file within 30 days a report stating whether it has 
elected to comply with such recommendations ; and if so, the manner in which 
it has so complied. 


Before Mr. John W. Norwood, trial examiner. 

Mr, Allen C. Phelps, Mr. T. Harold Scott, and Mr. Frank Hier for 
the Commission. 

Stowell & Glennon, of New York City, for Phosphate Export Asso- 
ciation and Frederick C. Noyes. 

Donovan, Leisure, Newton & Lumbard, of New York City, for Frank 
S. Washburn, Horace V. Cory, and American Cyanamid Co. 

White & Case, of New York City, for Franklin F arley, Fred D. 
Hopkins, Fred A. Koechlein, and International Minerals & Chemical 
Corp. 

Burlingham, Veeder, Clark & Hupper, of New York City, for J. 
Treadwell Bullwinkel, L. W. Harris, Charles E. Heinrichs, and the 
Phosphate Mining Co. . 

Sullivan & Cromwell, of New York City, for Anthony B. Arnold, 
George H, Fick, and American Agricultural Chemical Co. 
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REPORT OF INVESTIGATION 
I 
Tur PROCEEDINGS 


Pursuant to the provisions of an act of Congress approved April 
10, 1918, entitled “An act to Promote Export Trade and for other 
purposes” (40 Stat. 516; 15 U.S. C. A., sec. 61-65), commonly known 
as the Webb-Pomerene Act, and by virtue of the authority conferred 
upon it by said act, the Federal Trade Commission did on July 14, 
1944 issue its notice of investigation and summons to the Phosphate 
Export Association (hereinafter sometimes referred to as PEA), its 
officers, council, and members, as named above, being an association or 
ganized under said act for the purpose of engaging in export trade 
pursuant to the provisions thereof. 

The said notice and summons set forth that the Commission had 
reason to believe that the said named parties may have entered into 
agreements and done acts in restraint of trade within the United States 
or in restraint of the export trade of domestic competitors of said 
parties, or which substantially lessened competition within the United 
States and otherwise restrained trade therein by means of the matters 
and things specified in the bill of particulars attached to the afore- 
said notice and summons. 

Pursuant to the order of the Federal Trade Commission, hearings 
for the reception of testimony and evidence in this investigation were 
held before a trial examiner, duly appointed by the Commission, in 
Washington, D. C., on October 23, 24, 25, 26, 27, 1944, and in New York 
City on December 5, 6, and 7, 1944. Thereafter, the investigation was 
closed by order of the trial examiner. Sworn testimony and docu- 
mentary evidence were introduced into the record by Counsel for the 
Commission, and the parties were requested and permitted to make 
such statements for the record and submit such information to the 
Commission as they desired through the Commission’s attorneys. The 
proceedings were reduced to writing and the transcript of testimony 
and exhibits were filed in the office of the Commission. And the Com- 
mission, having examined and analyzed the record, makes this its 
report on the facts. 
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A. ORGANIZATION—OFFICERS, LOCATION, ETC. 


The history of the Phosphate Export Association indicates that it 
has had capable management and that it has been successful in its 
business from the standpoint of the membership. It was organized 
on February 13, 1919, as an unincorporated nonprofit association by 
the International Agricultural Corporation,’ Coronet Phosphate Co. 
and the Phosphate Mining Co. It operates as a cooperative joint 
export sales agency for its members in the sale of “Highgrade” * Florida 
Land Pebble Phosphate Rock. Its principal office and place of busi- 
ness is located at 393 Seventh Avenue, New York City. It maintains 
an office and sales organization in London, England.t Another asso- 
ciation, known as the Florida Pebble Phosphate Export Association, 
was also organized under the Webb-Pomerene law on March oe JEG 
by the American Agricultural Chemical Co., American Cyanamid Co., 
International Agricultural Corp., and the Phosphate Mining Co. as a 
similar organization for the export sale of “Standard” ® Florida Pebble 
Phosphate. Although these two associations were independently 
formed and their membership was different, the same executive officers 
were appointed for each and they occupied Joint offices in New York 
City and London, England. AlJl transactions and accounts of each 
association were, however, handled separately. On July 1, 1933, the 
membership of each being identical, the two associations were con- 
solidated under the name of Phosphate Export Association.® 

Normally there are two executive officers, a president and a secre- 
tary, and the management, direction and control of the affairs and 
business of the Association and of its officers and agents is vested in a 
council which consists of one representative (with alternates) from 
each member. However, in view of curtailed activities due to war 
conditions, there is at the present time only one executive officer, an 
“executive secretary,” who has been given all the duties, powers, and 


2 Corporate name changed later to International Minerals & Chemical Corp., in present 
mse. sir. 1198, 

*“Highgrade” is defined by the Association as phosphate guaranteed to contain more 
than 70 percent tribasic phosphate of lime. Tr. 62. 

4Tr. 62, 64, 816, 817. 

5 “Standard”? was defined as phosphate guaranteed to contain a minimum of 70 percent 
tribasic phosphate of lime, or any minimum percentage less. Tr. 62. 

6Tr. 62, 63, 695. 
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responsibilities of president and secretary.’ Mr. Morgan H. Grace, 
president of PEA since its inception, died in July of 1943. At that 
time Frederick C. Noyes, who had been secretary during the same ~ 
period of time, was appointed executive secretary, and he still holds 
this position.® 


- 


The council at the present time is constituted as follows :* 

1. American Agricultural Chemical Co., 50 Church Street, New 
York, N. Y. Representative: Anthony B. Arnold. Alter- 
nate: George H. Fick. 

9, American Cyanamid Co., 30 Rockefeller Plaza, New York, N. ¥2 

Representative: Frank S. Washburn. Alternate: Horace V. 
Cory. 

3. Coronet Phosphate Co., 19 Rector Street, New York, N. Y. 
Representative: John H. Sheffield. Alternate: George H. 
Burt? 

4, International Minerals & Chemical Corp., 20 North Wacker 
Drive, Chicago, Ill. Representative: Franklin Farley. Al- 
ternate No. 1: Fred D. Hopkins. Alternate No. 2: Fred A. 
Koechlein. 

5. The Phosphate Mining Co., 110 Williams Street, New York, 
N. Y. Representative: J. Treadwell Bullwinkel. Alternate 
No. 1:L. W. Harris. Alternate No. 2: Charles E. Heinrichs. 

6. Southern Phosphate Corp., 342 Madison Avenue, New York, 
N. Y. Representative: Chester A. Fulton.* 

7. Swift & Co., Union Stockyards, Chicago, Ill. Representative: 
Joseph N. Katz, Chicago, Ill. Alternate: Loren W. Rowell, 
Chicago, Ill. 


B. MEMBERSHIP 


The Association agreement and Article II, Section 1, of the Rules 
and Regulations, provide for the admission of members from time to 
time. Any reasonably responsible person engaged in the production 
of phosphate or having control of the disposition of the production of 
phosphate in substantial quantities in the United States or in any terri- 


7™Tr. 64, 

8 Tr, 59, 60. While Mr. Noyes was secretary,.he was often called upon to fulfill the 
duties of the president while Mr. Grace was abroad on official business. Tr. 1105, 1106. 
Usually the Council gave Mr. Grace very wide latitude so that he did not have to ask for 
authority in matters of detail. Tr. 930. 

°Identity of various members in record: Tr. 4, 5, 20, 129, 130, 151, 152, 969, 979, $71, 
972, 980, 981, 1014-1016, 1060, 1078, 1074, 1081, 1135, 1191, 1198. 

10 Supra, n. 1. 

uJ. C. Fulton, who was appointed alternate, is now on military leave. 
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tory thereof is eligible to membership in the Association, provided 
such person receives 66 votes of the council. Originally membership 
was open only to producers, but an amendment to include those who 
control the disposition of production was later adopted, because of a 
contract entered into between Coronet Phosphate Co. and Metall- 
gesellschaft, A. G., Frankfurt Am Main, Germany, giving the latter 
control of the disposition of the production of the Higherade Florida 
Pebble Phosphate Rock of Coronet Phosphate Co. A period of in- 


through an affiliated domestic corporation, the Ore & Chemical Corp.” 

The words “reasonably responsible” are interpreted by the Associa- 
tion to include a person, partnership, or corporation sufficiently well 
grounded and able to start operations so that the mining of phosphate 
would be a natural outcome of the enterprise. This is said to be in 
order that the admitted member may be capable of fulfilling its obliga- 
tions by delivering the quotas assigned to it by the Association. No 
application for membership has been denied by PEA since the date of 


Prior to the signing of the International Agreements,* PEA not 
only held its membership open to any producer of Florida Pebble 
Phosphate Rock, but, with the advent of negotiations for these agree- 
ments it launched a vigorous campaign to bring all outside producers 
into membership, and actually negotiated with them to that end. 

At the time hearings were held in this matter, the Association was 
composed of the following members: 

American Agricultural Chemical Co.* (hereinafter sometimes re- 
ferred to as AAC) isa corporation organized and existing under the 
laws of the State of Delaware with principal office and place of busi- 
ness at 50 Church Street, New York City. This is one of the leading 
producers and distributors of fertilizers in this country. It mines 
pebble phosphate rock from deposits which it owns in the State of 
Florida, with mining headquarters at Pierce, Fla. Its extensive phos- 
phate rock mining lands are located in Polk, Hillsborough, and Hardee 
Counties. Most of its export shipments of phosphate rock are made 
from the plant at Pierce by rail via the Seaboard Air Line Railway to 
the terminal at Boca Grande, Fla., and the remainder via Atlantic 


” Cf. infra for full discussion. 

#8 Tr. 657, 991, 992; Ex. 381, 

44 Cf. later section of report for full discussion of International Agreements. 

* Tr. 662, 663. 

16 For general information on this company, see Tr. 981, 1134, 1135; Wxs. 9, 10, 782, 783. 
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Coast Line Railway to the terminals at Port Tampa and Tampa, Fla. 

AAC has been a member of PEA from September 8, 1929, to the 
present time. Prior to September 3, 1929, it was a member of Florida 
Pebble Phosphate Export Association (hereinafter sometimes referred 
to as the Low Grade Association) from March 6, 1919, to July 1, 1933 
when it was consolidated with PEA." 

American Cyanamid Co2® (hereinafter sometimes referred to as 
Cyanamid) is a corporation organized and existing under the laws of 
the State of Maine with principal office and place of business at 30 
Rockefeller Plaza, New York City. This is a large corporation. 
Phosphate rock mining represents a very small percentage of its total 
business. Its principal interests and activities are in the manufacture 
of chemicals. 

Cyanamid’s Florida Pebble Phosphate mines are located in the 
vicinity of Brewster, Fla. Most of the phosphate rock mined is sold in 
the export and domestic market, leaving only a small percentage for 
use in the manufacture of its products, since its manufacture of ferti- 
lizer is comparatively limited. One of its products is known as Ammo- 
Phos, a high analysis fertilizer containing phosphorus. 

Cyanamid has been a member of PEA since March 21, 1929. It was 
a member of the Low Grade Association from March 6, 1919, to July 
Bie 33. 

Coronet Phosphate Co.” (hereinafter sometimes referred to as Cor- 
onet) is a corporation organized and existing under the laws of the 
State of New York, with principal office and place of business at 19 
Rector Street, New York City. 

Coronet is a substantial holder of pebble phosphate rock land and 
plant equipment situated in and around Coronet and Plant City, Fla., 
which lies in the center of the Florida Pebble Phosphate region near 
the cities of Lakeland and Tampa. The company produces generally a 
high grade pebble phosphate, although a moderate amount of low 
erade is also produced. 

Prior to the formation of the Association this company sold its 
phosphate rock abroad through an exclusive agency contract with a 
firm in London, England. Following the First World War and the 
passage of the Webb-Pomerene law, it became one of the charter mem- 
bersof PEA. It was active in PEA until its resignation in 1927, which 
it made because of a contract into which it had entered with Metall 


47 Tr. 62, 68, 86-91, 695. 
18 Hor general information about this company Cf. Tr. 971, 972; Pxs. TH, 7K, 782, 783. 
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for the disposition of all of its high grade phosphate rock production. 
It rejoined the Association January 1, 1941, following the termination 
of that contract. During the period, December 22, 1922, to April 12° 
1926, it was a member of the Low Grade Association.” 

International Minerals & Chemical Corp: (hereinafter sometimes 
referred to as International) is a corporation organized and existing 
under the laws of the State of New York, with prinicpal office and 
_ place of business at 20 North Wacker Drice, Chicago, Ill. Its principal 
business is the production and sale of phosphate rock, potash, mag- 
nesium, superphosphate, and finished fertilizers, and in the purchase 
and sale of fertilizer materials. Its phosphate rock mines are located 
in the vicinities of Mulberry and Peace Valley, Fla. It also operates 
phosphate rock mines in Tennessee and has recently opened up phos- 
phate rock mining operations in Montana on lands leased from the 
Federal Government. At the present time, however, its principal 
source of supply for phosphate rock is Florida. 

Until January, 1943 International owned 50 percent of the stock 
of the Phosphate Recovery Corp., which in turn held the patent rights 
to what is known as the Flotation Process. However, this interest 
has been sold to Minerals Separation North American Corp. and 
Phosphate Recovery Corp. is in the process of dissolution.” 

International had been a member of PEA since the date of its organ- 
ization. It was also a member of the Low Grade Association from 
March 6, 1919, until its dissolution and consolidation of the member- 
ship of that Association with PEA.* 

The Phosphate Mining Co™ (hereinafter sometimes referred to 
as Phosminco) is a corporation organized and existing under the laws 
of the State of New York with principal office and place of business 
at 110 William Street, New York, N. Y. Its phosphate rock mines are 
located in Polk County, Fla. The Florida office is located in the 
town of Nichols. Its principal business is that of mining and selling 
Florida Pebble Phosphate Rock. 

Phosminco has been a member of PEA from February 138, 1919, to 
February 17, 1926, and from August 8, 1933, to the present time. It 
was also a member of the Low Grade Association from March 6, 1919, 
to February 17, 1926.7 


20 Tr. 85—90. 

21 Wor general information concerning this corporation Cf. Tr. 4, 5, 129, 130, 173, 188, 189, 
190, 191, 192, 195, 196, 1198; Hxs. 9, 782, 783. 

22 Plotation process and interest of International discussed infra, 

23-Tr, 85-91. : 
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Southern Phosphate Corp.% (hereinafter sometimes referred to 
as Southern) is a corporation organized and existing under the laws 
of the State of Delaware, with principal office and place of business 
at 8342 Madison Avenue, New York, N. Y. 

Southern, whose principal business is mining pebble phosphate rock 
in the State of Florida, owns mining properties located in Polk 
County, Fla., within a triangle divided by the towns of Lakeland, 
Bartow, and Mulberry. 

Southern has been a member of PEA since February 17, 1920, except 
for a short period in 1926. It was also a member of the Low Grade 
Association from May 2, 1925, to October 31, 1925, and from March 11, 
1930, to June 30, 1933.2" 

Swift & Co.* (hereinafter sometimes referred to as Swift) is a 
corporation organized and existing under the laws of the State of 
Iilinois with principal office and place of business at Union Stockyards, 
Chicago, Ill. The principal business of this company is meat packing, 
but it has many other diversified interests and activities. 

Swift owns and operated phosphate rock mines at Agricola, Fla. 
In addition it has other extensive phosphate properties in Polk and 
Hillsborough Counties, Fla. It is also a manufacturer of fertilizers 
of which phosphate rock is one of the ingredients. 

Swift has been a member of PEA since December 1, 1933.78 

Two types of companies are represented in the membership: First, 
those who are engaged solely in the business of mining pebble phos- 
phate rock; and second, those who have integrated this business with 
divisions for the manufacture of fertilizers and chemicals. 'Those 
companies which are thus integrated have the natural advantage of 
larger volume possibilities in their phosphate rock production.» The 
four members whose business is thus integrated are AAC, Cyanamid, 
International, and Swift, although Phosminco and Southern have 
ventured into the manufacture of chemicals to a slight degree. 

In point of size (phosphate rock operations) the members have 
been estimated as follows: First, International; second, AAC; third, 
Cyanamid; fourth, Southern; fifth, Phosminco; sixth, Swift; and 
seventh, Coronet. 


2¢ For material concerning this corporation, Cf. Dxs. 9, 10, 782, 783. 
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*8 Wor general information concerning this company, Cf. Dxs. 19F, 3A, 3B, 9, 10, 221-248, 
703-710, 782, 783. 
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There still exists today two companies which at one time or another 
were members of PEA. These are Armour & Co. (Morris Fertilizer 
Works) and Ore & Chemical Corp. 

Armour & Co.” (hereinafter sometimes referred to as Armour) 
is a corporation organized and existing under the laws of the State of 
Illinois with principal office and place of business in Chicago, Ill. 

Armour is principally engaged in the business of packing meat. In 
addition to this business it has an allied business in the manufacture of 
fertilizer. It is the owner of a large acreage of Florida Pebble Phos- 
phate land located around Bartow, Fla. It also owns and operated 
phosphate rock mines at Columbia, Tenn. These Florida mines have 
not been operated since it ceased to be a member of PEA in the 1920’s 
under the name of Morris Fertilizer Works. Armour discontinued the 
operation of its Florida mines, so it is said, because it found such 
operations unprofitable. Since that time it has been an umportant 
domestic customer of miners of phosphate rock who are members 
of PEA. 

Armour was a member of PEA from January 3, 1922, to November 
30, 1924.* 

Ore & Chemical Corp. (hereinafter sometimes referred to as O. & C.) 
is a corporation organized and existing under the laws of the State of 
New York, with principal office and place of business at 80 Broad 
Street, New York, N. Y. At present its ownership is vested in the 
Alien Property Custodian. The corporation was organized in 1923 by 
Mr. Hans Bernstorff, an American citizen. It was entirely American 
owned up until 1926, when a German corporation, Metallgesellschaft, 
A. G., Am Main, Frankfurt, Germany, and other alien interests took 
over. Metallgesellschaft (hereinafter sometimes referred to as Metall) 
came into control because in the early years some unprofitable trans- 
actions were engaged in making it necessary to turn to new avenues 
for capital. 

O. & C. was a member of PEA from May 1, 1929, to February 9, 
1933, and from August 8, 1933, till December 31, 1940.%° During the 
period of its membership in the Association it was at least 50 percent 
controlled by Metall and the other 50 percent was divided between 


*2 For general information concerning this company, Cf. Tr. 189, 190, 198, 194, 197, 198, 
902, 908, 905 ; Exs. 9, 10, 782, 783. 
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Luxemburg and Dutch interests.°* Metall was a very powerful Ger- 
man concern engaged in the metal business and had other diversified 
interests. Among other things, it sold pyrites throughout Europe.” 

O. & C. joined PEA after a period of intense competition between the 
two, made possible by the control which Metall acquired over the dispo- 
sition of the production of high-grade phosphate by Coronet. Its 
major interest in PEA was in the exportation of high-grade phosphate, 
but it received a quota in the standard grade business in the Far Kast 
after 1935.°° Officers of the corporation state that the provision in the 
Metall/Coronet contract which provides that low-grade rock cannot be 
exported except by consultation by Coronet with Metall, was inserted 
because, as a general rule, only high-grade rock could stand the high 
ocean freight to Europe in competition with phosephate rock produced 
in French North Africa. They deny that Metall had a conflicting 
interest in low-grade phosphate production in North Africa.” 

The Metall/Coronet contracts were of particular interest and con- 
cern to the officers and members of PEA.* Members of the Associa- 
tion disliked having to admit Metall through its domestic affiliate, 
O. & C., but believed that to be a better course than indiscriminate com- 
petition with the German concern. 

O. & C. automatically ceased to be a member of PEA in December of 
1940 upon the expiration of its contract with Coronet and was suc- 
ceeded in membership at that time by Coronet.” 


D. METHOD OF OPERATION AND SERVICES RENDERED 


The Association is authorized by its rules and regulations to sell 
three types of Florida Land Pebble Phosphate Rock, as follows: 

1. High grade phosphate (unscreened and screened) which includes 
that containing more than 70 percent bone phosphate of lime; 

2. Standard phosphate (unscreened) which includes that contain- 
ing 70 percent or less bone phosphate of lime; 

3. Screened standard phosphate. 

The council may, from time to time, authorize the sale of other 
grades to meet special conditions.* In accordance with this authority, 
the council has, from time to time, authorized the sale of ground 
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phosphate which is slightly different in its physical characteristics 
from pebble phosphate.“ 

Specific duties have been assigned in the rules and regulations to 
each of the designated officers: President and the secretary,” the 
executive secretary (under current practices and conditions). 

The president is made the chief active executive officer of the As- 
sociation, in direct charge of its affairs and business. It is his duty 
to investigate and report to the council all breaches or charges of 
misconduct under the rules and regulations. He is charged with the 
responsibility of the receipt, care, custody and disbursement of all 
funds. He is charged with the duty of notifying in writing each 
member of every order which has been allocated to it, including all 
necessary information regarding terms, etc. In addition he is re- 
quired to make a written report to each member each month regard- 
ing the business of the Association, giving information concerning 
allocations, exports and declinations and corrections thereof, ship- 
ments made thereunder and cancelments and abandonments of al- 
locations during the month as well as the quota accounts of the respec- 
tive members at the beginning and end of the month. 

It is the duty of the secretary to keep proper record of the names 
of the members and their quotas, preserve the minutes of the meetings, 
send all notices, to be the custodian of documents pertaining to the 
organization and government of the Association and in general to 
perform the duties incident to the office of secretary. 

The minutes kept by the secretary of this Association and the reports 
made by its president contain full and complete detailed descriptions 
of the activities of the Association, including amendments to the rules 
and regulations, action taken by the Association in fixing export 
prices, authorizing entrance to and ratifying international agreements, 
fixing of export quotas, and all other related matters.” 

Although Morgan H. Grace, president of PEA from 1919 until his 
death in July 1943, was given full authority and oftentimes had to 
t1ansact business over the telephone or by conference, there is reason 
to believe that reports which he made to the council and the minutes 
which Frederick Noyes, secretary during the same period of time, pre- 
pared, substantially reflect the activities of the Association. 

Under the rules and regulations the council is vested with the man- 
agement, direction and control of the Association, and its officers and 
agents. The council consists of the representatives of each member, 
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with provisions for alternate representation. Provision is made for 
regular meetings, the matter of voting, etc.* 

The president and secretary maintain their offices at the head- 
quarters of the Association in New York. Most important decisions of 
the Association are made at this office. A branch office is maintained 
in London, England. All European sales are the responsibility of the 
manager of the London office. It is his duty to keep in contact with 
exclusive foreign sales agents in the European territory, to solicit cus- 
tomers in areas where such representation does not exist ; to visit Euro- 
pean buyers, making available to them such information concerning 
American phosphates as they may need in their business; and to adjust 
claims which they make. In order that the European office may fune- 
tion properly to these ends a high class technical staff is maintained. 
The Association has found that foreign buyers prefer to have contact 
with Americans who are direct representatives of the Export Associa- 
tion. Much good will toward the Association apparently has been 
built through the friendships and personal contacts made by the 
London office. Another advantage of the London office is its proximity 
to the central export market, which makes it possible for foreign buyers 
to keep in constant touch with the sources of supply.*® 

Prior to the beginning of present hostilities in Europe, PEA entered 
into exclusive agreements with foreign agents for the principal mar- 
kets in continental Europe and the Far East. Most of its business 
since its organization in 1919 until that time was conducted in this 
manner. I oreign agents in continental Europe cleared orders through 
the London office, which accounted for the relatively large personnel 
maintained there. London in turn transmits these orders to the New 
York office where allocations are made and contracts are drawn up for 
final execution. The working arrangements of each of these foreign 
agents may vary slightly to meet the peculiar conditions existing 1 in the 
territory represented. Some agents are authorized to sign contracts 
for PEA and some are given less latitude. In all cases ane agent is the 
representative of the Association and not of the individual member. 
All business done by said agent is. done in the name of the Association. 
In parts of the world shone there are no exclusive agents, the New York 
and London offices makes sales direct.‘ 

Under the provisions of various international agreements entered 
into by the Association, it was represented at meetings that were held 
from time to time in Bar 1s, London, or Brussels, at which problems of 
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operation under the agreements were discussed, including allocations 
of tonnages, prices, etc.™ 

PEA exchanged statistics with Florida Hard Rock Phosphate Ex- 
port Association on the amount of business done, including domestic 
tonnage in both Florida Hard Rock and Florida Pebble. Information 
which PEA transmitted to the Hard Rock Association giving domestic 
tonnage was not secured from its members, but from common carriers, 
This exchange of information facilitated the preparation of statistics 
which were made available to the Federal Government and the public.™ 

Rules and regulations provide that members shall refer all inquiries 
for export sales to the Association.® 

No member is permitted to sell for export outside the Association 
without authority from the council. The Association is also restricted 
in its authority to sell or dispose of, or offer for sale or disposition, or 
solicit orders for the sale or disposition of, or be concerned in any way 
with the sale or disposition of export phosphate except as provided in 
the rules and regulations. The Association has made sales for export 
through brokers in this country where the phosphate was destined for 
countries in which it had no exclusive sales agent.** Sales in the Far 
East have been made through Japanese firms maintaining offices in 
New York City.” In some cases the Association has sold direct to 
the consumer.® 

The rules and regulations provide against the purchase or acquisi- 
tion of any phosphate for export by its members from any person not 
a member of the Association unless such member has first obtained 
the approval of the council.” 

If a member is permitted by vote of the council to export phosphate 
outside of the Association, such amounts as are so exported by him are 
charged against his export quota in the Association. 

Prices are fixed by not less than 66 of the votes of the council pro- 
vided those votes are representative of the members only, who, at the 
time such price or prices were determined, are actually miners and 
exporters of the grade in question. Sales are not made at less than 
the minimum prices fixed by the council and no discounts, rebates or 
other special considerations are given except as approved by 66 of the 
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votes of the council. Under the international agreements prices are 
fixed by the Association in the above manner after arrangements have 
been made through discussions by representatives of the Association 
and the other parties to the agreements at meetings held in Paris, 
Brussels or London. 

The method of quoting prices for export varies with the country 
and with the customer. In some cases quotations are made cost, in- 
surance and freight (c. i. f.) and in others, freight alongside ship 
(f. a. s.) but in very few cases have export quotations been made f. o. b. 
the mine. °° 

The Association has agreed upon uniform export sales contracts 
for its members. 

The Association does not buy phosphate from its members. It 
makes the sale either direct to the customer or through exclusive 
agents abroad. It does not take title to the goods for the purpose of 
sale, but upon confirmation of the sale allocates the order to one of its 
members and charges the amount of the order to that. member’s quota. 
A contract is then drawn up between the member and the buyer. 
Shipments are then made by the member receiving the allocation. 
Payments are made by the foreign buyer to the selling member, either 
direct or through Phosphate Export Association. This is the pro- 
cedure where orders are of average size. When the designated buyer 
has in mind in his offer specified delivery dates, for example, delivery 
of 5,000 tons monthly on a 100,000 tons bid, Phosphate Export As- 
sociation then draws up seven contracts and allocates it in accordance 
with its rules and regulations among all of its members in the amounts 
oftheir respective quotas. On the other hand, if the shipping date 
is uncertain or there is another factor, the final determination of which 
is in futuro, the contract is made in the name of Phosphate Export 
Association and the buyer notified that Phosphate Export Association 
will designate its members as suppliers under the contract and shall 
have the privilege of naming any one of them for this purpose. This 
provision makes the respective members a party to all contracts and 
the practice of naming Phosphate Export Association as a party 
in such instances is indulged in for the sake of convenience only.” 

Total export business of the Association is divided among all mem- 
bers in proportion to their quotas. The quota of an individual mem- 
ber is the subject of negotiation at the time he becomes a member. 
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At that time, the amount of the quota allotted to him is divided in 
proportion for a reduction of the quotas of the other members in 
proportion to the quotas among each other. Each suffers proportion- 
ately according to its share. 

Each member’s quota is made up of a percentage of the business 
done in one or more of the following categories: Highgrade (screened 
or unscreened) ; screened Standard; and unscreened’ Standard.“ 

Under various international agreements, PEA was given a quota 
share of export business in the major world markets. If it exceeded 
its quota under an international agreement, it was required to pay a 
penalty. 

At times, members find it impossible to fill orders allocated to them - 
by PEA from their own production. The rules and regulations pro- 
vide that in such cases, the council may authorize the member having 
this difficulty to secure sufficient rock from another member to meet 
the emergency.®* This device has, upon the authority of the council, 
from time to time, resulted in exchange agreements among members, a 
practice which is also followed in their domestic business.% 

The Association renders many miscellaneous services to its members. 
Claims made by foreign buyers or other persons against member sellers 
relating to their export trade are settled by arbitration through the 
offices of the Association with the aid of a disinterested party, a service 
in which the London office has been of particular value. This has made 
it impossible for foreign buyers to play off one American supplier 
against another with reference to claims relating to quality, ete. In 
this way, PEA has established a reputation for fair dealing. This 
service was rendered by the Association prior to and after the estab- 
lishment of the cartel in 1933.°° 

The Association has established standardized commercial grades. 
If this matter were left to individual sellers, there would be a multi- 
plicity of grades. This is conducive to simplified selling methods. 

PEA has been considered as headquarters for world statistics on 
phosphate rock. It collects these statistics from producers all over 
the world, and in this country, except that the amount of domestic 
shipments of its members are secured from common carriers. From 
these statistics, PEA has prepared various tables, among which is one 
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known as World Shipments of Phosphate. These have been supplied 
to various Government departments and to interested members of the 
public. As a result of this statistical work the Association has ac- 
quired considerable prestige.” 

The Association has reduced the credit losses of its members to a 
minimum. The only loss incurred by a member since the organization 
of the Association was $70.48 in 1930 in connection with a shipment to 
Poland.” 

All chartering except on Japanese-business has been handled by the 
Association, relieving the members of such details. A uniform charter 
party has been adopted.” Exceptions to the above practice are made 
where quotations are given to American exporters and brokers on the 
basis of f. o. b. the port or f. a. s. the vessel. In those cases, the buyer 
has arranged for chartering.” Another service which the Association 
renders the members in connection with transportation is related to 
the amount of the ocean freight rate. This is very important, particu- 
larly on exports to Europe where foreign competition is very strong. 
In this regard, the Association was active in the formulation of the 
shipping code under the National Recovery Administration. An offi- 
cer of the Association also attends conferences of various ocean lines 
in order that the best and lowest freight rates can be obtained. These 
efforts have been very effective.* The Association has, of course, been 
in a good position to secure good ocean freight rates because of the 
value which the ship lines place upon phosphate rock for ballast.” 

Another very important service which the Association renders its 
members relates to analysis and sampling at the foreign port. This 
problem has been the source of much trouble to phosphate rock ex- 
porters in the past, because foreign buyers insisted on making analysis 
tests from samples at the port of discharge. Very often, these tests 
would give lower analyses than those at the port of loading, because 
during the ocean voyage, the coarser phosphate rock would tend to 
separate from the finer. The two would become partially segregated in 
the vessel, and, also as the material was discharged. The Association 
hired expert analysis firms to do this work for its members, which 
meant a substantial saving to them and a guarantee that fair tests 
would be satisfactory both to buyer and seller.” 


Tr. 78, 550-552, 667 ; Hxs. 160-168. 


ar. 76-77, 

2 Tr, 65-66, 104, 105; Hx. 1D. 

8 Tr, 830. 

™ Tr, 66, 864-866 ; Exs. 1H, 1F, 6D, 6E, 329C. 
%™ Tr. 45, 50. 


7% Tr. 106-108, 


ee 


sities ene nai 


PHOSPHATE EXPORT ASSOCIATION ET AL. 581 
555 D. Method of Operation, ete. 


The fluctuation of foreign and domestic exchange has been, at all 
times, an important consideration. If domestic exchange depreciated 
in value, the Association enjoyed a comparative shift of advantage. 
If the exchange depreciated in a country in which there was competi- 
tive production, the comparative shift was the other way. 'The Asso- 
ciation maintained experts on its staff who at all times kept in touch 
with the fluctuation of the exchanges, and was, therefore, in a position 
to take advantage of any advantages accruing, or provide against dis- 
advantage resulting, from such fluctuations.” 

From time to time, the council authorized an appropriation from 
an assessment made on its members to make possible the sale of high 
grade phosphate at prices in areas where competition was particularly 
strong.”® 

Net expenses are divided between quota groups in proportion to 
tonnage shipped and then the expense assigned to each quota group is 
divided among the members in proportion to their respective quotas 
in such quota group.” In addition to assessments that are made on 
the members, the Association is able to meet a substantial portion of its 
expenses by sales and freight commission. Since the Association is 
not organized for profit, a division of receipts from sales and freight 
commissions is made among its members in the event they, at any time, 
exceed the expenses of the Association.” PEA has been able to sub- 
stantially lessen the selling costs of its members, because of the sayv- 
ings which were made, and the efficiency which has resulted through 
centralized administration. 

In almost every important export market, phosphate buyers have 
formed centralized buying organizations. By reason of the union of 
effort of pebble phosphate rock exporters in this country through 
PEA these centralized buying organizations are unable to play one 
seller against another.” 

Members are obligated to make monthly reports to the Association, 
showing export shipments and cancellations of contracts during the 
previous month. They are also obligated to keep their books and 
records open for inspection by the president of PEA at all times. 
Other officers and agents authorized to make these inspections can be 
appointed by the Council, if it wishes to do so.** Members must also 
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make a substantial contribution to the special deposit fund in cash 
orin bonds. This fund which draws interest is segregated from other 
monies of the Association, and is used for the payment to members 
of liquidated damages for breaches committed by any other member 
or members against them. 

Members are privileged to inspect books and records of the Associ- 
ation at any reasonable time.® 

Provision is made for the payment in liquidated damages for 
breaches of the rules and regulations.%* These do not apply to vio- 
lations of separate agreements among the members not specified in the 
rules and regulations.” 

The rules and regulations provide for the right of any member to 
resign by giving 18 months written notice.®® 

The Association may be dissolved at any time by all except one vote 
of the whole council.® 


Ill 
Froriwa Dry Lanp Prsstr Puospuate Inpustrry 
A. DESCRIPTION OF DEPOSIT AND PRODUCT 


Florida Land Pebble Phosphate Rock is a natural mineral varying 
in color from almost white through shades of gray and brown to black, 
and in coarseness from fine grains to large pebbles.” It is found em- 
bedded in a matrix of sand, clay, soft phosphate, fine pebbles, and rock 
fragments." Above this matrix, forming an overburden, are layers 
and mixtures of sand, clay, earth, and hardpan of varying degrees and 
containing little or no phosphate. This varies in depth from 6 to 36 
feet.” 


The percentage of phosphate pebble to the whole deposit ranges 
from about 12 or 15 to as much as 50 in restricted areas.22 This has 


resulted in a variability in the thickness of the workable bed and in the 
grade of rock.** 
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_ The land pebble phosphate formation is known by geologists as the 
Bone Valley gravel of Pliocene Age. The deposit rests on a phos- 
phatic marl or limestone which is locally termed “bed rock.” This is 
the Hawthorn formation of Miocene Age.® 

Florida Pebble Phosphate Rock is valued commercially on the basis 
of the percentage content of tricalcium phosphate of lime or, as it is 
known in the trade, bone phosphate of lime (BPL). Other types of 
phosphate rock are valued the same way.®* In the past 25 years the 
following grades have been produced commercially : 66, 68, 70, 72, 74, 
75, and 77 percent BPL.? These are referred to by the trade as high 
grade (better than 72 percent BPL), standard grade (72 percent or 
less), and low grade (68 percent or lower).°® Asa general rule high 
and low grades are not found in the same deposit. However, some low 
grade is generally produced as a byproduct from a high grade deposit 
and vice versa.°? 

Common impurities found in phosphate rock are: Iron and Alumina 
(I. & A.); fluorine; and silicon. Phosphate rock buyers desire as 
low content of I. & A. and fluorine as possible since I. & A. affects solu- 
bility tests and fluorine is poison.? 

The definition of the following terms is also important in the phos- 
phate rock industry : Concentrates; calcined phosphate; screened phos- 
phate; sintered phosphate; sintered phosphate matrix; and ground 
phosphate. 

Concentrates are the result of a process which separates fine phos- 
phate grains from sand grains at the mine dump or from fine material | 
at the washer.® 

Calcined phosphate is produced by heating phosphate rock to high 
temperatures.* 

Screened phosphate has been sifted over a screen to eliminate the 
finer sizes, in aécordance with the desires of a particular buyer.’ 

Sintered phosphate resembles a clinker or steam ash and results 
from heating in a rotary kiln to incipient fusion, so that the pieces 
begin to soften and adhere one to another. Sintered phosphate ma- 
trix is a mixture of phosphate rock, sand, and clay. It is very little 
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better than the phosphate matrix. It is very low grade and carries 
no guarantee as to BPL content." 

Phosphate rock is ground fine to produce ground phosphate for 
direct application to the soil.® 

Ocean shipping companies actively seek phosphate rock cargoes as 
ballast because of its weight and cleanliness to load with other lighter 
commodities such as cotton. 


B. THE FIELD 


The Florida Land Pebble Phosphate Rock field occurs in a shield- 
shaped area in the vicinity between the cities of Lakeland and Tampa 
and south of the Lakeland hills. It has a north and south diameter of 
approximately 65 miles and an east-west diameter of approximately 
45 miles. The principal deposits are in Polk, Hillsborough, Manatee, 
Sarasota, De Sota, Hardee, and Highland Counties.” There are also 
some law grade deposits in Hamilton, Clay, Duval, Lake, and Orange 
Counties. 

Florida Land Pebble Phosphate Rock mining first began in 1889.4 
Since that time only about 2 percent, or about 14,000 acres of the Bone 
Valley area has been mined. Many of the original deposits have been 
reworked with a larger yield than when first mined; and there are 
many left which can be treated likewise.” 

During most of its existence, Phosphate Export Association has 
represented very nearly 100 percent of the active operators in the 
field.* These own 163,881 acres in the area, in which there are an 
estimated reserve of 477,311,735 tons, which does not include estimates 
to cover recovery values, unprospected desposits, low grade deposits, 
rock with more than 4 percent I. & A., deposits with more than 6 
percent overburden, etc." 

In addition to the active field, there are eleven inactive companies 
owning a total of 52,628 acres, having, by the same standards, an 
estimated reserve of 250,000,000 tons.° There are also 42 local corpo- 
rations and individuals owning phosphate property, none of which has 
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been included above, having an estimated reserve of over 300,000,000 
tons.*¢ 

A substantial portion of the inactive field is in the public domain. 
This is subject to Federal leasing laws.” Under the leasing regulations 
no person or company can lease more than 2,560 acres. The extent of 
foreign control or ownership in the field is very small.” 

In addition to the investments by the producing companies, the rail- 
roads have made substantial additions to their rolling stock, equip- 
ment, and terminal facilities. 

About 2,000 men with families are employed at the mines, making 
approximately 9,000 people in the State of Florida directly dependent 
upon the industry for their livelihood. Some of the companies main- 
tain communities in which living expenses of their employees are at a 
comparatively low level.18 

The Florida Pebble Phosphate Rock field is comparatively more 
important than any of the other domestic producing areas.” 


C. USES OF PHOSPHATE ROCK 


Phosphate, owing to its occurrence in bone, the soft tissues of the 
body, in milk, etc., is very important in animal physiology. Certain 
elements are essential to plant life.” 

Over 80 percent of the phosphate rock mined in the United States is 
used as an ingredient in the manufacture of fertilizer in this country 
and abroad. The bulk of it is made into super-phosphate by a simple 
process of acidulating the rock with measured quantities of sulphuric 
acid.” 

In continental Europe, the British Isles, and the Far East, where 
the soil has become impoverished through centuries of agricultural 
exploitation, an adequate supply of fertilizer becomes a paramount 
necessity. Large populations per square mile requires intensive culti- 
vation of the soil. In Germany the farmers, through the application of 
superphosphates and other fertilizers, raise substantially more per 
acre than is raised in the United States.22 Phosphate rock is finding 
an increased outlet for use as mineral feed for livestock, where bone- 
meal is not available.”* 
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Phosphorus is used in the production of military smoke screens, 
shells, and bombs.”4 It is widely used for industrial purposes—for 
example, foundry facing, filler for asphalt mixtures, phosphorizing 
pig iron, construction work, filter beds, refractories, planting com- 
pound, etc.* More and more, phosphorus is going into the production 
of chemicals for use in the manufacture and processing of foods for 
human consumption, for example, as leavening agents, bread im- 
provers, conditioners for salt, soda and sugar to prevent casing; for 
mineral fortification of foods; and for the manufacture of sugar, 
beverages, jellies, yeast, condensed milk, processed cheese and ice 
cream; and the manufacture of baking powder.” 

Phosphorus and its compounds are also used in the manufacture of 
matches, alloys, metal production, catalysts in organic reactions, deter- 
gents, water softener, textiles, pharmaceuticals, material for fireproof- 
ing wood and textiles, ceramics, flotation agents, plasticizers, fungi- 
cides, sulfa drugs, penicillin and atabrin.?" 


D. MARKETS AND COMPETITION 
1. General statement 


The mining of phosphate rock was begun in 1846 in Suffolk County, 
England. The industry in the United States started about 1868 when 
phosphate was discovered in South Carolina. From that time there 
was a very constant growth until the discovery of Florida hard rock 
phosphate in 1888 and Florida pebble phosphate rock shortly there- 
after. After this, exports from this country increased rapidly. Be- 
cause Florida phosphate rock was so much better in grade than any 
being mined elsewhere it became the standard of excellence through- 
out the world from 1890 to 1900, and exports exceeded imports.2* 

About 1898, large deposits of phosphate rock were discovered in 
North Africa and, while these were not as high grade as those in 
Florida, they were soon developed on a large scale. About 1900 very 
rich deposits were found on certain islands in the Pacific and Indian 
Oceans. Exports from this country continued, however, to increase in 
volume until the beginning of the First World War, during which 
they fell to a negligible quantity. In 1917 an extensive phosphate field 
was discovered in Morocco of very nearly the same grade as the high 
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grade Florida pebble phosphate. Because of favorable mining con- 
ditions in Morocco this field became a serious competitor to Florida 
pebble for the high grade export trade. Along about the 1930’s enor- 
mous deposits were discovered in Russia. Since that time Russia 
had become an important producer with an annual output of over 114 
million tons and an annual exportable surplus of about 600,000 tons. 
As a result of all these discoveries, exports from this country of 
Florida pebble phosphate rock had by 1938 settled around an average 
level of 1 million tons annually as compared with the peak of 1,365,000 
tons in 1913.79 

Phosphate rock is exported in dry form. A small amount of wet 
phosphate is sold in the domestic market. 


2. Supplies and reserves 


The most important phosphate-rock-producing countries are : United 
States, French North Africa, Russia, Egypt, Curacao (Dutch West 
Indies), and certain Pacific Islands. Besides these there are many 
areas where substantial deposits are located.** New discoveries are 
being made all of the time. Recent ones are in Mexico, Venezuela. 
Brazil, Chile, Canada, Java, the Philippines, and China.” 

Since phosphate rock is desired commercially for its BPL content, 
any other source of that material amenable to processing is competi- 
tive. Among these sources are basic slag, a byproduct of the steel 
industry,** sewage, garbage, iron ore, green sand, fish scrap and oil. 
Among these, basic slag is the only important competitive source.*t 

The most important domestic fields of production are Florida pebble, 
Florida hard rock, Tennessee, and Western. Of these only Florida 
hard rock offers competition in the export market.® Substantial 
qualities of phosphate rock are found in South Carolina but except for 
limited production this field has not been operated for many years. 

The production of phosphate rock by States 1866-1937 is given in 
a table attached to this report as appendix A,*’ World production 
of phosphate rock 1933-37 by countries in metric tons is shown in a 
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table attached to this report as appendix B.* Appendix C gives 
phosphate reserves of the United States.*® 
Phosphate reserves in Florida are shown in appendix D.” An 
authoritative estimate of world reserves and apatite is shown in appen- 
dix EK.” 
3. Competitive factors 


a. Transportation.—Phosphate rock is shipped to the domestic mar- 
ket by rail or by rail and coastwise. In export it is shipped by rail 
to the ocean terminal where it is loaded on ocean ships.” 

The amount of freight and time in which phosphates can be delivered 

are important factors in buying provided other factors, such as quality, 
areequal. The higher BPL content of the material exported, the lower 
per unit BPL transportation cost. For that reason export buyers 
generally prefer the higher grades. 
_ Chartering is an important consideration in buying. Most impor- 
tant buyers have insisted upon a clause in the charter party which 
would prevent their phosphate from mixing with phosphate for other 
customers.** Since this material is used for ballast in the hold of the 
ship this provision has the effect of excluding other phosphate there- 
from. Most export orders are, however, large enough to satisfy the 
ship’s demand for ballast. 

American ocean shipping lines fix their rates by agreement, by the 
use of the conference method. These conferences are held between 
lines in this country and between American lines and foreign lines. 
Phosphate shippers are permitted to present their views at these 
conferences to secure the lowest possible rates. As a general rule they 
are welcomed because of the value which shipping lines hold for phos- 
phate rock as ballast.“ 

The transportation rate is an important part of the cost to the buyer 
in the export or domestic market. In the domestic market it costs more 
to haul phosphate from the mines to the plants of fertilizer manu- 
facturers than it does to mine the phosphate.* 

The occurrence of phosphate rock in Florida for loading at the ports 
of Boca Grande, Tampa, and Port Tampa, all lying on the Gulf coast, 
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makes this product particularly valuable to ocean ship lines operating 
in this vicinity because it complements the light cargo which is shipped 
from there, cotton, for example.** This was publicly acknowledged 
by officials of steamship companies who testified before the special 
congressional committee investigating the phosphate industry in 
1938.47 

Phosphate rock is carried on the ships of all nations, but for the 
largest part on American-owned ships.*® The desires of the customer 
are sometimes followed. If he designates a Danish ship, an Italian 
ship, etc., his wishes are followed, if practical.#? At one time strenu- 
ous efforts were made by German and Italian buyers to have all phos- 
phate shipped on bottoms owned by their nationals. This was resisted 
and the principle followed of getting the best charter terms possible 
and giving as large a share as possible to the American Merchant 
Marine.®*° 

Terminals at Boca Grande, Tampa, and Port Tampa which are 
owned by Seaboard Air Line Railway and Atlantic Coast Line Rail- 
way are available to both Florida pebble phosphate rock and Florida 
hard rock phosphate; but they have no grinding, drying or storage 
facilities, and are, therefore, not adaptable to handling hard rock 
phosphate. 

b. Cost of production—The most important factors here in com- 
paring the various competitive fields are: Mining technique as affected 
by the nature of the deposits; the cost of labor; and the influence of 
large volume of production on unit costs. To develop the competitive 
picture without reference to particular markets, each field will be de- 
scribed briefly. These comparisons will be applied in a later section 
to particular markets. 

It has been seen above that the Florida pebble area is characterized 
by comparatively shallow overburdens. Under modern methods of 
prospecting, deposits with deeper overburdens than were formerly ex- 
ploited are being discovered and mined.” This overburden is removed 
by huge electric draglines. When the phosphate matrix has been 
exposed by that procedure it may be mined in several different ways. 
Past common practice was by hydraulic. Today, practically every- 
body in the field uses a dragline which deposits the matrix into a well 
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or sump from which it is pumped through a pipeline to a washer. At 
the washer the phosphate pebbles are scoured and cleaned. The wet 
pebbles are then transported to a central drying plant and there dried 
in a rotary drier.** Commercial demands make it necessary to dry 
phosphate rock before shipment. 

For many years the miners recovered only the pebble rock from their 
deposits. Modern inventions have made it possible to recover the fine, 
grain-like material which is found in the matrix and formerly was 
deposited in the waste dump. This process is known as the flotation 
process. Most of the Florida pebble miners use this. By its use the 
quality of the phosphate in terms of BPL percentage content is raised 
and the cost of production is reduced.” 

Florida hard rock phosphate, which is competitive with Florida 
pebble phosphate rock in export trade, has a higher cost of produc- 
tion because of the deep overburden and the difficulties in removing 
from under water. More intricate methods,are necessary.°* Hard rock 
phophate is sold almost entirely in the export market because of low 
domestic prices as compared with its cost of production.*” 

In the Tennessee field mining technique is quite similar to that in the 
Florida pebble field.°° However, it is more difficult to mine and has a 
higher cost of production.” The flotation process has not been sucess- 
fully used in this field. For these reasons, and because of its transpor- 
tation disadvantage it does not compete with pebble in the export 
field. 

Western phosphate deposits occur at great depths, necessitating 
shaft mining, which results in a higher cost of production than in the 
Florida pebble field.” It is not competitive for export trade except 
to a small extent in Canada.® 

French North African and Egyptian deposits generally occur under- 
ground but in many cases the strata can be reached by a horizontal 
shaft tunnel at the side of a hill or ravine. The general mining prac- 
tice throughout French North Africa is by room-and-pillar system. 
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The material does not need to be washed as do the alluvial deposits of 
Florida and Tennessee. It is screened to remove foreign matter and 
then dried. Sun drying or drying in coal—or in wood rotary kilns, 
or combination of both, is used. In Egypt, mining is by means of gal- 
leries and explosives are required. 

In Russia, apatite containing P.O, is mined by both surface methods 
and underground galleries.” 

Curacao phosphate is hard and mined by blasting. Surface mining 
is practiced. It is loaded without drying since it contains less than 2 
percent moisture.* 

Most of the phosphate in the islands of the Pacific lies at the surface 
of the ground, making for inexpensive mining methods. 

Labor costs in this country are higher than in competing countries, 
particularly North Africa.® 

Summarizing, it may be stated that cost of production in this 
country is higher than in other producing countries, with labor being 
the important factor; that of the domestic producers Florida pebble 
has the lowest cost of production. 

¢. Quality —Florida pebble compares favorably with phosphates 
produced in other fields. Florida hard rock, Curacao, and the Pacific 
Islands produce very high qualities, but Florida pebble and Morocco, 
while not averaging as consistently high grade as these fields, produce 
very fine qualities. The average grade exported from this country is 72 
percent. 

d. Exchange.—A very important factor in competition in export 
trade is the fluctuation of foreign and domestic exchanges.” It 
matters little to exporters if the exchange in a consumer country is 
devalued; but if a producing country in competition with exporters 
in this country devalues its currency and there is not a similar de- 
valuation in the United States, then the foreign competition has the 
advantage, and vice versa. 

é. Paternalism.—Paternalistic practices of foreign governments, in 
the form of subsidies, treaties in favor of the industry, fostering 
combinations, etc., have been extremely important factors in com- 
petition.” 
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a. Domestic.—The principal markets in the United States are located 
in the agricultural southeast where the soil demands frequent enrich- 
ment by fertilizers. Agriculture in the other parts of the country 
steadily uses more fertilizer particularly in recent years under the 
program of the Federal Government. The chemical industries using 
this material are located throughout the country. 

Except for customers located on the seaboard who may be quoted 
f. a. s. the boat for coastwise shipment, domestic quotations are made 
f. o. b. the mine.” 

A table attached to this report as appendix F gives statistics show- 
ing a comparison of the amount of phosphate rock sold in this country 
from domestic production to that imported and to the amount ex- 
ported. This table also shows the distribution of domestic consump- 
tion from 1868 through 1937.” 

There has never been a tariff on phosphate rock in this country.” 
Comparatively little phosphate is imported. A small amount was 
shipped into this country from Curacao for cattle feed because of 
its low fluorine content.” Small amounts have also come from French 
North Africa and Russia.” 

The United States market is supplied from the various domestic 
fields of production according to the area in which each field has a 
favored freight rate differential. The area which has favorable freight 
rate differentials for the Florida pebble phosphate rock industry may 
be approximately divided as the Atlantic and Gulf coasts with an 
inland limit approximating a line drawn from Dallas, Tex., through 
Shreveport, La., Hattiesburg, Miss., and Atlanta, Ga., and northward 
east of the Appalachian Mountains. <A small tonnage is periodically 
shipped through the canals and through the lakes to the Buffalo and 
Chicago areas.” Since the beginning of the present war, however, 
Florida pebble has been shipped into territory in which the Tennessee 
field has always enjoyed a natural freight advantage. This is ap- 
parently due to the abnormal conditions existing during the present 
emergency. The Tennessee field up to that time, although not com- 
petitive in the export market because of the distance from the sea- 
board and because of its I. & A. content being higher than pebble, had 
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been used generally in the area in which it enjoys a natural freight 
advantage.’ 

Florida hard rock phosphates do not compete in the domestic field 
because the cost of production is much higher than Florida pebble 
phosphates and the field is not so located as to enjoy a transportation 
cost advantage. This is true, although hardrock ranges slightly higher 
in BPL content than pebble.” 

The domestic market has consistently been characterized by low 
prices. These low prices have been made possible because producers 
were able to sell in the export market at a premium.*° Also there has 
been sharp competition. Domestic price wars have resulted in price 
levels approaching or nearly reaching the cost of production at times.® 
If the miners had not enjoyed higher export prices it is to be doubted 
whether the domestic price levels would have been as low, since phos- 
phate rock, whether exported or sold domestically, has the same cost 
of production from the prospecting through the drying stages. It is 
also to be noted that in this country agriculture has not found it nec- 
essary to practice as intense cultivation as that followed in Central 
Europe and the Far East, where, by reason of the absolute necessity 
of fertilization, buyers are said to be willing to pay higher prices.® 

For example, in the United States the average application of fer- 
tilizer is 5 pounds per acre. In contrast France uses 21 pounds to the 
acre; Germany, 67 pounds per acre; Belgium, 80 pounds and Holland 
99 pounds. However, it should be pointed out that the average given 
for this country may be misleading in that in some of the Southeastern 
States, such as North Carolina, the average is 52 pounds, in Florida, 
119 pounds, in Alabama, 23 pounds, and in Georgia, 24 pounds.* 

Some of the most important fertilizer manufacturers in this country 
own deposits of pebble phosphate rock in Florida but do not work 
these deposits and purchase their requirements from the present pro- 
ducers.** 

The domestic producers at times in order to fill a particular need 
in the domestic market purchase phosphate rock from other domestic 
producers or enter into an exchange agreement to accomplish this end. 
Such cases arise where the domestic producer’s buyer does not have the 
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particular grade on hand at the time or where the Gel ee is more 
favorably dare geographically from the other mine.* 

b. Export markets—This section of the report will first give a gen- 
eral description of the export market, and, second, apply the competi- 
tive factors discussed above to specific markets. 

About one-third of the production of Florida pebble phosphate rock 
and almost all of Florida hard rock phosphate is exported.*® The 
export shipments of Florida pebble phosphate rock, 1910-39, are shown 
in a table attached to this report as appendix G.*’ Appendix H gives 
export shipments, 1933-37, by countries, both pebble and hard rock.* 

Centralized buying organizations have been encountered by PEA in 
almost every important market in the world: Sweden, Denmark, Ger- 
many, Italy, Spain, United Kingdom, Central Europe, South Africa, 
Australia, New Zealand, and Japan. The organizations which 
existed in Germany prior to the present war are illustrative. With 
a few minor exceptions, all the superphosphate manufacturers in Ger- 
many were members of the Phosphat Gesellschaft m. b. h., Hamburg, 
Germany, which purchased all the phosphate rock requirements of its 
members. The I. G. Farbenindustrie Aktiengesellschaft, Berlin, Ger- 
many, purchased all the phosphate rock requirements éf its various 
subsidiary companies throughout Germany. The phosphate rock pur- 
chased by the I. G. Farbenindustrie was used in the manufacture of 
various chemical products and Nitro-Phoska, a compound fertilizer. 
The I. G. Farbenindustrie did not manufacture superphosphate as 
such. In Sweden the phosphate rock requirements of all superphos- 
phate factories are purchased by Aktiebolaget Foerenade Superfos- 
fatfabriker, Helsingborg, Sweden. In Japan the purchase and distri- 
bution of phosphate rock was generally in the hands of three large 
powerful concerns: Mitsubishi Shoji Kaisha, Ltd., Mitsui & Co., and 
Dai Nippon Jinzo Hiryo Kabashiki Kaisha, all of Tokyo. These are 
typical. Centralized buying organizations have been very effective in 
presenting united demands for price, quality, ete. 

The nature of the demand for phosphate rock in export markets is 
about the same as in the domestic market, with the predominant por- 
tion going to agriculture, and the balance divided between chemicals, 
industrial use and munitions.*° 
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697. 
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Europe has been in the past, and undoubtedly will be in the future, 
by far the largest and most important market in the world for 
phosphate rock. Other important markets (outside the United 
States) are Canada, Australia and New Zealand, North Africa, South 
Africa, and the Far East (principally Japan prior to the present war). 
There is a very limited market for raw phosphates in South America. 

In Europe, besides the competition of Russian phosphate and the 
French North African producers, American phosphates have to meet 
the competition of Egyptian phosphates and the very high grade 
phosphates from Ocean, Nauru, Christmas, and Makatea Islands of the 
Pacific; also, various generally low grade local deposits scattered 
throughout Europe. The most severe competition comes from the 
French North African mines (especially the Moroccan mines which 
produce higher grades than the Algerian and Tunisian mines) and 
the Russian mines in the Kola Peninsula.** These phosphates have a 
tremendous advantage over Florida phosphate in a much lower cost 
of transportation from the mines to the various European ports. . For 
example: Just before the present war, Moroccan phosphate enjoyed 
a freight rate to Antwerp, Rotterdam, Amsterdam, and Hamburg of 
about $2.11 as compared with a freight rate for Florida pebble of 
$3.50 to Antwerp, Rotterdam, and Hamburg and $3.75 to Amsterdam. 
To Italy, the freight on Moroccan phosphate was about $1.53 as against 
$3.50 for Florida pebble, and, for Spain the discrepancy was still much 
greater. 

Another freight feature which worked to the disadvantage of Ameri- 
can phosphate was the fact that the French North African producers 
were able in many instances to make freight contracts at a fixed rate 
over an entire year, while the United States the American phosphate 
was subject to the ever changing conference rate, which varied accord- 
ing to freight demands, so that Americans were only able to chapter 
phosphate shipments piecemeal from time to time.** There was also 
the important consideration of the length of time it took for delivery. 
The geographic position of North Africa makes it possible to deliver 
to northern Europe in about 10 days, whereas shipments from Florida 
are made in from 25 days minimum up to several months, due largely 
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to the fact that the phosphate cargo is matched with lighter cargo after 
loading. % 

The cost of Moroccan phosphate loaded on board vessel at Casa- 
blanca was generally thought, before the war, to be about $2.50 per 
ton, which is probably at least $1 per ton less than the cost of the 
corresponding grade of Florida pebble loaded on vessels at Tampa, 
Fla. This, together with the freight rate differential clearly put 
Florida pebble at a disadvantage in the European market. 

Freight rates on Russian phosphate before the war were $1.81 to 
Rotterdam and $1.93 to Antwerp. Egyptian phosphates have not so 
great an advantage in freight rates to Europe and, therefore, the com- 
petition of these phosphates there is less severe. Likewise because of 
the higher freight rates from the Pacific to Europe, the competition of 
high grade Pacific phosphates is not of great importance, excepting 
in the British Isles where the competition of Ocean/Nauru phosphates 
sold at cost is difficult to meet.°” 

The problems and difficulties which Phosphate Export Association 
found, and how it met them, are well illustrated in the record.** For 
many years prior to the present war, Australia and New Zealar.d took 
all of their requirements from Ocean and Nauru Islands, which under 
the arrangements with the British Phosphate Commission they bought 
at cost. Such competition is impossible for Americans to meet. Dur- 
ing the present emergency, with Ocean and Nauru in the hands of the 
Japanese, these countries have taken a part of their requirements from 
this country through lend-lease.® 

The countries of North Africa have naturally obtained their require- 
ments from the French Algerian/Tunisian, Moroccan mines. South 
Africa, prior to the present war obtained most of its requirements from 
Morrocco, and a small amount from Christmas Island. Florida pebble 
was unable to compete because of the much higher freight rate from 
Florida than from Casablanca. Since the war, however, South Africa 
has taken substantial quantities of Florida pebble 
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In the Canadian market Florida pebble competes with western 
phosphates from Idaho and Montana, and Tennessee. The transporta- 
tion factor is again the important factor.? 

In the Far East, Japan was the principal consumer before the war 
and American phosphates had to compete there with the Egyptian 
phosphate mines on the Red Sea and also the high grade Pacific phos- 
phates from Ocean, Nauru, Makatea, and Christmas Islands. In addi- 
tion, Japan possesses a number of islands from which phosphate is 
brought to Japan. The freight rates on Egyptian phosphates to Japan 
were normally slightly lower than freight rates on Florida pebble to 
Japan. Freight rates on the Pacific Island phosphates to Japan were 
generally higher than the freight rates on Florida pebble, but this ad- 
vantage of Florida pebble was offset by the very much higher grade 
of the Pacific phosphates. Japan, of course, took the maximum quan- 
tity that could be produced in her own possessions and has made every 
effort in recent years to expand this production. 


IV 
Tue PHosepHATE CARTEL 
A. BACKGROUND 


1. Period prior to joint operations with Florida Hard Rock Phosphate 
Eaport Association (March 1919-A pril 1921) . 


At the beginning of this period, Florida pebble phosphates were 
not as favorably known or liked as the Florida hard rock phosphates 
in the export market. In 1919 PEA shipped 57,116 long tons and 
73,116 long tons were shipped on pre-Association contract, making 
a total of 130,974 long tons. In comparison there were 241,161 long 
tons of Florida hard rock exported.*| This gave PEA about 15 per- 
cent of the toal export business of this country in 1919. Buyers in 
Central Europe, especially in Germany, had become accustomed to the 
quality and properties of Florida hard rock. 

PEA set up its London office in June 1920.5 During this year PEA 
surpassed hard rock shipments, but there were still pebble shipments 
outside the membership.° PEA exported 39 percent of the total United 
States exports during this year. 


2 Ibid. 

3Ibid., pp. 70, 71. 
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Average export prices f. 0. b. the mine in 1919 and 1920 were $7.63 
and $7.61, as compared with average domestic prices of $3.54 and 
$4.32,7 

Low and medium phosphate production in Algeria and Tunisia had 
begun in 1898,° but did not offer substantial competition to the high- 
grade Florida pebble and hard rock during the period under dis- 
cussion. High-grade phosphates discovered just prior to World War 
T° were not exported until 1921. As soon as the war was over, the 
French Administration in Morocco carried on an energetic campaign 
of exploration. This soon revealed one of the world’s greatest and 
richest sources of phosphate. On August 7, 1920, the Office Cherifien 
des Phosphates (OCP) was formed, as a department of the Moorish 
(Cherifien) Government, to operate all Moroccan phosphate deposits.” 

In organization it is similar to a limited liability company, under 
the management of a board of directors. It maintains a civil status 
for all legal purposes and commercial transactions but is semiofficial 
in its relations with the Government of France. The executive office 
is at Rabat, and mining centers are at Kourigha and Louis Gentil. 
It was financed by a loan of 36,000,000 francs from the French Govern- 
ment. After expenses and provision for preserves, all profits go to 
the Government.” 

The British Phosphate Commission was created during this period 
by agreement between the governments of Great Britian, Australia, 
and New Zealand to take over and operate the high-grade deposits of 
Ocean 2nd Nauru Islands for their benefit.2 Under the terms of this 
agreement, Great Britain and Australia were each entitled to 42 per- 
cent and New Zealand to 16 percent of the output, the phosphate to 
supply these three countries on a basis covering working expenses, cost 
of management, contribution to administrative expenses, interest on 
sinking capital and sinking fund. These phosphates did not come 
into appreciable competition with Florida pebble in Great Britain 
during this period because of the comparatively high freight rates. 
These and other Pacific Islands offered competition in the Far Eastern 
market, since Great Britain’s share under the agreement could be sold 
there.*® 


7 Bix, 780. 

5 Tr. 748; Ex. 782, p. 968. 

9Ex. 782, p. 168; Ex. 783, p. 496. 
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2. Period of joint operations with Florida Hard Rock Phosphate 
EHeport Association (1921-23) 


PEA and Florida Hard Rock Export Association (hereinafter some- 
times referred to as Hardphos) formed a joint association under the 
Webb-Pomerene law in April of 1921. Under the agreement between 
the two associations they fixed export prices, allocated export ton- 
nages, and filed annual reports of operations with the Federal Trade 
Commission."* 

This period was marked by a drop in export prices. These contin- 
-ued, however, to be substantially higher than domestic prices.> The 
tonnage of hard rock exported dropped sharply, while the tonnage 
of PEA rose in relative proportion to total United States exports from - 
41 percent in 1921 to 61 percent in 1923.% There was still a substantial 
amount of Florida pebble exported outside PEA. North African 
phosphates, particularly Moroccan, increased in production during 
this period with an accompanying lower level of export prices.” It 
was found that Moroccan phosphate was easier to grind and had a lower 
I. & A. content than Florida pebble, and that most of the buyers in 
Europe were willing to pay a premium for Moroccan phosphate as 
against Florida pebble grade for grade. The Germans generally paid 
a premium of 75 cents a ton; and other countries 50 cents a ton, except 
in Spain and Italy, where buyers were willing to pay the same price 
for pebble as they did for Moroccan.?® 

As a result of this emergency competition for the European market 
and the demand there for lower pebble prices, and before the agreement 
between PEA and Hardphos had been very long in effect, it became 
increasingly apparent to PEA that it would be necessary to meet this 
competition with lowered prices, in order to maintain a fair share of 
this market Hardphos was unwilling to reduce European prices to 
the extent which PEA thought necessary and the agreement was ac- 
cordingly terminated by mutual consent as of June 30, 1923, and each 
association went its separate way.” 


3. Predepression period between joint operations with Hardphos and 
the Meall/Coronet alliance (from July 1923-May 1927) 


This period was marked by an increased export tonnage for PEA. 
In 1924 its percentage of total exports of phosphate rock in this coun- 
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try was 68.46 percent. This rose in 1925 to 76.36 percent, in 1926 to 
81.88 percent, but dropped back to 75.50 percent in 1927. At the 
same time Hardphos was just about holding its own as compared with 
the period of joint operations. Outside exports of Florida pebble 
decreased substantially? Export prices dropped sharply during this 
period, but were still higher than domestic prices.“ Florida pebble 
and hard rock supplied 12.93 percent of European requirements dur- 
ing this period.” 

This was a period in which foreign competition assumed steadily 
increasing importance with resultant effects on prices and tonnages 
shipped from this country. Moroccan, Russian, and Pacific operations 
got under way and Tunisian and Algerian producers increased their 
production.” 

During this period three members resigned—Armour, Phosminco, 
and Southern.” 


4. Period of depression and international negotiations Metall/Coronet 
competition (May 1927-December 1933) 


Despite the fact that this was a period of depression PEA held its 
own. In 1927 it exported 75.50 percent of the total from this country, 
in 1928 61.57 percent, in 1929 72.01 percent, in 1930 77.83 percent, 
in 1931 76.26 percent, in 1932 77.95 percent, and in 1933 82.80 percent.” 
It must of course be remembered, however, that these percentages 
are of a total world consumption as affected by poor economic condi- 
tions. Hardphos, the rival organization in this country did much 
less business during this period than in the prior period. There 
continued to be an important percentage of outside shipments of the 
pebble phosphate rock. 

This period can briefly be summarized as follows: With the advent 
of the Metallgesellschaft/Coronet alliance in May of 1927, extreme 
competition from that quarter developed. This brought the North 
African producers and PEA closer together. Eventually Metall 
joined PEA through O. & ©. The French Government required 
Morocco to be responsible for the welfare of not only its own produc- 
tion, but of that of the purchasers in Algeria and Tunisia. Morocco 
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then became cartel minded. About this time United States Congress 
authorized the President to devalue the gold content of the dollar, 
and its value began to drop, narrowing the advantage enjoyed by 
French North African producers for the European market. This was 
followed by intensified activities and negotiations for the establish- 
ment of the cartel, which was finally accomplished in its initial stages 
in December of 1933. 

During this period export prices continued to decline but they were 
higher than domestic prices, except in 1931. During that year the 
average domestic prices was $3.39 as compared with $3.19 export. 
During the next 2 years export prices overcame domestic prices, but 
the margin was very slim. In 1932-33 respectively, export prices 
averaged $3.07 and $2.81 as compared with domestic prices of $2.97 
and $2.77 for the same years. 

Metall, so it is said, entered into the contract with Coronet to gain 
control of the Florida pebble export field." Two years of ensuing 
competition with PEA proved this impossible. As a result Metall 
decided to make application for membership in PEA. Since it had 
acquired ownership control of a domestic corporation, O. & nit 
directed that corporation to apply for membership, which it did. 
O. & C. was first admitted as a member in May of 1929.28 From then 
until December 1933, when the international agreements were entered 
into, it was in and out of PEA from time to time, ever jockeying for 
better terms.” 

Two Florida pebble producers outside the Association during this 
period were Phosminco and Swift. The relations between PEA and 
these companies during this period will be discussed in detail in a 
later section of this report.” It is stated here, however, that one of the 
reasons which PEA amended its rules and regulations * to prohibit 
the purchase directly or indirectly of nonmember phosphate by its 
members for export through PEA was the fact that these companies 
were not members, and it was felt that they might stay outside if they 
could sell through PEA and avoid the expenses of membership.” 

In the early 1930’s of this period the depression was marked by over- 
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production,* and lowered domestic prices.** Also there was much fear 
that imports into this country would increase.’ 
One of the selling practices which grew out of the competition with 
the French and Metall/Coronet was that of long-term contracts.* 
Under the rules and regulations sales could not be made for more than 
2 years forward,” but the council made special provision from time to 
time, in order to meet French competition. Such forward buying con- 
tracts were disfavored by PEA, because they did not make available 
advantages accruing from changing market conditions during their 
term. 

It was anticipated during the early summer of 1933, when negotia- 
tions were starting with the French, that the practice of selling for 
long periods ahead could be eliminated. One of the companies 
which was negotiating for reentrance to membership, The Phosphate 
Mining Co., proposed as a condition to its membership that assurance 
be given that this would be done? This became one of the goals in 
the negotiations, and it was hoped that by fixing a long term for the in- 
ternational agreements, it could be accomplished.“ 

During this period prior to the formation of the cartel lower grades 
from this country were not much in demand in Europe, where prices on 
these grades were unattractive.* Low or standard grade business 
found its volume in Japan. However, during 1932 and 1933 the Asso- 
ciation had been losing its position in the Japanese market to the 
Egyptians, who in 1933 claimed that they would ship 330,000 tons to 
Japan, as against normal of considerably less than half of that quan- 
tity. PEA’s average shipments to Japan for a long time had been 
200,000 tons, but it was doubtful that in 1932 and 1933 it averaged over 
150,000 tons. In 1930 it had reached 283,000 tons. Also, at about this 
same time, Morocco was coming into production with a low grade mine 
with a view to having a share of the Japanese market. As a result, 
PEA was interested in effecting international agreements not only 
for the European, but also the Far Eastern market.*? 

During this period Hardphos dropped in export tonnage, but was 
still considered a nuisance factor.* French North Africa continued 
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to undersell.# PEA was hard pressed and discouraged in 1982, and 
hoped for some agreement for stabilization of prices and tonnages 
in Europe.* The following table of shipments to Europe in 1932 gives 
a very good picture.*? 


Country: Metric tons Metric tons 
Florida Hard Rock____ 44, 240 (RUSSIA ease ees eee 118, 000 
Florida Pebble__~_____ 882, 527 Moroccolssssaee ae 888, 202 
PA FOr 16 ae Sie ey Weeder 555, 351 Tunisia nests bees STs 1, 600, 060 
He Dees oe eee wea he 180, 736 


During this period the fluctations in value of the dollar, franc and 
the pound sterling influenced the quotations made by PEA and its 
foreign competitors. For example, when Great Britain and Ireland 
went off the gold standard in 1931, Egyptian phosphates gained in 
advantage and French and United States export prices were governed 
accordingly.“ This made for uncertainty on the part of buyers and 

Sellers. The passage by the Congress in May 1983, of a law au- 
thorizing the President to devalue the United States dollar when 
he finds upon investigation that this will prevent an adverse effect 
on the country’s foreign commerce, etc.*® was followed by substantial 
gold purchases by the United States in world markets and a gradual 
depreciation of the dollar in the summer and fall of 1933,°° which was 
followed by a proclamation of the President J anuary 31, 1934," de- 
valuating the gold content of the dollar to 60 percent of its then present 
weight. 

This law and the gradual depreciation of the dollar were immedi- 
ately considered by the French North Africans. They still had the 
competitive advantage and could undersell American phosphate and 
make a profit,’ but this advantage was being narrowed. As a result, 
the French were receptive to negotiations for international agree- 
ments,” and PEA and Hardphos felt such were justified because of 
their still existing disadvantage in the European market. Accord- 
ingly continuous negotiations followed through the summer and fall 
of 1933 between PEA, Hardphos, the French and the Egyptians for 
agreements covering the European and Far Eastern markets. 
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PEA and the Low Grade Association had by this time become inclu- 
sive as to membership and management; and on July 19, 1933, they 
were consolidated as of July 1, 1933, with PEA assuming full and sole 
liability on any and all outstanding obligations entered into hy the Low 
Grade Association, as well as assuming the duties and responsibilities 
of existing sales contracts of its members.™ 

The French North African producers of Algeria, Tunisia, and 
Morocco also completed plans for an over-all agency, after a period of 
fighting between themselves, with the thought that in negotiations 
with the Americans they should be united. Because of the interest of 
the French Government it was consulted and approved the North 
African combination, its negotiations with the Americans and later 
the international agreements. 

In order that American producers might present a united front in 
negotiations, the consolidation of PEA and the Low Grade Association 
was reinforced by close cooperation between PEA and Hardphos. 
During the preliminary negotiations for the French and Hard Rock 
agreements, and with tentative understandings in mind, PEA practi- 
cally withdrew from the market in order to let Hard Rock make some 
sales, which was accomplished with ease. The French were also con- 
vinced of the wisdom of this because of the exchange situation.®” 

This left the additional problems of bringing Metall/O. & C. and 
Phosminco back into membership and bringing in Swift as a new 
member. These three were the only outsiders left when negotiations 
with the French were begun.®® In the case of Metall/O. & C. it was 
a matter of agreeing on quota arrangements, the satisfaction of exorbi- 
tant demands on PEA and of gaining assurance that at the end of 
contractual relations with Coronet, the latter would be willing to 
enter PEA as a member and agree to abide by the international agree- 
ments. This was accomplished and Coronet gave this assurance.” 

Phosminco, a former member, had been selling in competition with 
PEA. Italso appeared that this company had a patent for recovering 
fine phosphate particles. As a result active negotiations were entered 
into to bring it back into membership.” It raised certain questions and 
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imposed certain conditions precedent to its membership,“ which were 
met by PEA. It rejoined in the early fall of 1933. 

PEA considered it very important to bring Swift into membership 
because of its importance in the low grade Japanese market. During 
the negotiations PEA found it necessary to answer many technical 
legal questions raised by Swift.** Swift made certain conditions prec- 
edent to its membership. These were met by PEA and it became a 
member in December 1923. 

On July 19, 1933, the council authorized the president, Morgan H. 
Grace, upon reaching a satisfactory agreement with Metall, to proceed 
to Paris to negotiate agreements with the Moroccan, Algerian, and 
Tunisian producers, subject to its final approval.® 

A series of conferences and exchanges of correspondence and cable- 
grams ensued. Mr. Grace went to Europe. A preliminary agreement 
was drawn up in September, and the parties agreed to tentatively abide 
by the provisions therein, pending final negotiations. 

All these efforts culminated in agreements between the parties on 
December 1, 1933, known as the Hard Rock and Japanese agreements, 
and on December 12, 1933, known as the French agreement. 


B. INTERDEPENDENCE AND RELATIONSHIP BETWEEN THE INTERNATIONAL 
AGREEMENTS 


The phosphate cartel was made up of six international agreements 
which fall into two categories: Those dealing with the European 
market, and those dealing with the Far Eastern market. The French, 
Hard Rock, and Curacao agreements concern the European market. 
The Japanese, Kosseir, and the Pacific High Grade agreements con- 
cern the Far Eastern market. Generally speaking, the two classes of 
agreements complement each other, although there are variations in the 
membership of the agreements; that is, while PEA was a party to all 
six, Hardphos was a party to only the Hard Rock and Curacao agree- 
ments, and soon. The relationship between the agreements is clearly 
shown by the language of reference. For example, in the Hard Rock 
agreement and the Curacao agreement the language in the agree- 
ments * refers to the fact that the French and PEA have concluded 
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another agreement, referring to the French agreement, and that by 


reason of this fact these supplementary agreements are entered into: 


In the Japanese agreement, dated August 27, 1936, the following lan- 
guage is found in the preamble: 

Whereas the foregoing parties have entered into agreements concerning deliy- 
eries to Europe ® 
which leads to the inference that the Japanese agreements were con- 
sidered as a balance or a complement to the agreements for the Euro- 


pean market. 
C. THE FRENCH AGREEMENT 


This is the most important of the six agreements, and it is therefore 
believed that it should be quoted in full at this point. It reads as 


follows: ® a 


AGREEMENTS 


PHOSPHATE EXPORT ASSOCIATION (P. E. A.) representing for the purpose 
of this Agreement all the producers and sellers for export of FLORIDA LAND 
PEBBLE PHOSPHATE of the United States of America (except as stated in 
Article VI) and acting through their President, Mr. Morgan H. Grace, 

and the NORTH AFRICAN GROUP, 

formed by the COMPTOIR DES PHOSPHATES D’ALGHRIE ET DE TUNISIA, 
representing and having control of the production and sale of all the phosphates 
of ALGERIA and TUNISIA, 

and the OFFICE CHERIFIEN DES PHOSPHATHS, having the absolute con- 
trol of the production and sale of all the phosphate of the FRENCH PROTEC- 
TORATE OF MOROCCO, 

represented by Mr. MAX DE BAILLIENCOURT-COURCOL, Executive General 
Director of the COMPTOIR DES PHOSPHATES D’ALGERIE ET DE TUNISIN 
and Assistant General Director of the OFFICE CHERIFIEN DES PHOS- 
PHATHS, acting in the name of this Group, 

being desirous of harmonizing the general conditions of the Phosphate of Lime 
industry with the requirements of the market of this product by creating an 
intimate cooperation between themselves, 


HAVE AGREED AS FOLLOWS 


ARTICLE I 
Division 
The total of the deliveries effected each year in Europe by the American and 
North African Groups and calculated in metric tons will be shared proportionately 
to the figures below: 


Percent 
PATHOL CAT GT OU Pe Sa ee er ea re 16 
North sAtricansGroup ae 2c ee ee ee ee 84 


6 Wx. 198A. 
69 Exs. 4A-I. 
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However, if the total deliveries effected be over four and a half million metric 
tons (4,500,000 tons), the excess will be shared in proportion to the new figures 
below: 


Percent 
IN eLICAN a GLO Ue ae eee E Se Ae Cee te Sam eS ey Ue Sian Me. 14 
NOP APICHNSGTOUD cane kere et ee 86 


As an exception, the first accounting year will extend from the ist January 
1933 to the 31st December 1934, the differential proportions (14%-86%) coming 
into play only beyond 9,000,000 tons for whole of the accounting period. 

The period of delivery of any tonnage is that of the date of Bill or Bills 
or Lading drawn at loading port irrespective of the actual date of arrival at 
destination. 

The quotas are subject to adjustment as provided in Article IV hereafter. 

It is understood and agreed that each of the Groups may in their discretion 
fix the proportions of the different grades which will form their quota; never- 
theless the two Groups will endeavor as far as possible not to upset the markets 
of the different grades. 

ARTICLE II 
Duration 

This Agreement will terminate on the 31st December 1943 with renewal by 
tacit consent and for periods of five years unless notice be given by one of the 
Groups to the other at least two years before the termination of the Agreement, 
namely at the latest Ist January 1942 for the first period. 


ARTICLE IIT 
Execution Pe; 

Frequent meetings, at least monthly, between the Directors of the two Groups 
or their representatives will take place when they will communicate one to the 
other all information useful to the proper division of their tonnage. 

The sale price of all the grades of phosphate will be mutually agreed, on the 
one hand, in such manner as to permit the development of the use of all the 
grades of phosphate in agriculture and for industry in all European countries 
and, on the other hand, by taking into account the cost price of each Group 
as well as the necessity of reaching as exactly as possible the division of quotas 
fixed in Article I. 

Nevertheless, in France, the members of the North African Group shall have 
full liberty to fix prices for North African phosphate for delivery to and con- 
sumption in France by French factories without the agreement of the American 
Group. 

It is pointed out that the quantities shipped to France nevertheless form part 
_ of the total tonnage to Europe considered in Article I. 


ARTICLE IV 

Settlement 

If during the first accounting year one of the Groups shall have delivered 
in Hurope a tonnage above the quota reserved to it by Article I above, then for 
the second accounting year the quota of that Group shall be the proportion re- 
Served to it by Article I above less the amount of such excess tonnage and the 
quota of the other Group shall be the proportion reserved to it by Article I above 
plus the amount of such excess tonnage. In like manner, the quota of each 
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Group for the third and subsequent accounting years shall be the proportion 
reserved to it by Article I above less any tonnage which such Group may have 
delivered in Burope in excess of its quota during the preceding accounting year 
or plus any tonnage which the other Group may have delivered in Europe in 
exces of its quota during the preceding accounting year, as the case may be. 

If one of the Groups shall have delivered in Hurope a tonnage in excess of its 
quota during two successive accounting years, it will pay to the other Group 
as liquidated damages for the excess of such first accounting year an indemnity 
ealculated on the excess tonnage so delivered during such gecond consecutive 
accounting year not exceeding such excess tonnage so delivered during the first 
such consecutive accounting year. If the excess tonnage so delivered during 
such second consecutive accounting year exceeds the excess tonnage so delivered 
during such first consecutive accounting year, then such extra excess tonnage 
so delivered during the second accounting year on which no indemnity has been 
paid shall be treated as excess tonnage during the first of two consecutive years. 

The payment of an indemnity on excess tonnage does not alter the provisions 
whereby such excess tonnage is deducted from and added to the quotas of the 
respective Groups. 

Anything hereinabove to the contrary notwithstanding, an indemnity shall 
be paid on excess tonnage delivered during the last accounting year preceding 
termination of this Agreement. 

As an illustration of the working of the first two paragraphs of this Article 
IV, the following is an example: 

Assuming total deliveries of the two Groups to Hurope each year as 4,000,000 
tons and deliveries to Europe of each Group as shown below, the quotas would 
be adjusted as follows: 


Quotas Deliveries Excess 
First year: 
Nar rican GreUD, SA DONCOI Sess nen fea on een ee a 3, 360, 000 3, 340, 000 |__ 
merican Group, IG Percents ee ee te eee 640, 000 000 | -—-20, 000 
Second year: j sgn ai: 
Nee peo rue, 84 percent plus 20,000__-----_-------- 3, 380, 000 8, 350, 000 
merican Group, 16 percent minus 20,000__.__..__.__-_____- 620, 00 000} 30,000 
mhird years 10, 650, 000 30, 000 
Nort ernie GseuD, 84 percent plus 30,000__-----.-------- 3, 390, 000 3, 360, 000 
merican Group, 16 percent minus 30,000___-_----_-_--_---- 610, 0 540,000 | 30, 000 
Fouith year: i e F 100 640, 000 30, 000 
orth African Group, 84 percent plus 30,000_-----------~-.- 3, 390, 000 4 
American Group, 16 percent TILIDS, SO O00 Berean re eee ‘ 610, 000 . ane tae fot <A aa 


As the American Group exceeded its quota in both the first and second years, 
it would pay an indemnity in respect to these two years on 20,000 tons (the excess 
during the first of these two years). As the American Group exceeded its quota 
in both the second and third years, it would pay an indemnity in respect to these 
two years on 10,000 tons (the balance of the excess quantity of the first of these 
two years on which no indemnity had yet been paid. As the American Group did 
not exceed its quota during the fourth year, its liability to pay indemnity on the 
balance of the excess of the third year on which no indemnity had yet been paid 
would be cancelled. If during the fifth year the the North African Group did not 
exceed its quota no indemnity would be payable by either Group, but if during 
the fifth year the North African Group exceeded its quota by 5,000 tons, it would 
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pay an indemnity on 5,000 tons or if the North African Group exceeded its quota by 
15,000 tons it would pay an indemnity on 10,000 tons, which was the excess for the 
preceding year. 

The amount of indemnity per ton of phosphate shall be 

(1) 10 percent of the weighted average selling price c. i. f. Antwerp basis, all 
terms being equal, on 1st October of the accounting year for which indemnity is 
payable, for delivery during such accounting year of all grades of phosphate below 
72 percent of the Group which is to pay the indemnity. 

(2) 15 percent of the weighted average selling price c. i, f. Antwerp basis, all 
terms being equal, on 1st October of the accounting year for which indemnity is 
payable, for delivery during such accounting year of all grades of phosphate 
72 percent or above of the Group which is to pay the indemnity. 

The weighted average price in each case is to be determined according to the 
tonnage of each separate grade delivered by such Group during the whole of 
such accounting year. 

The proportion of (1) grades below 72 percent and of (2) grades 72 percent or 
above, in the excess tonnage of either Group, will be taken as the proportion of 
(1) grades below 72 percent and of (2) grades 72 percent or above, respectively, 
in the total tonnage delivered in Europe during such accounting year by such 
Group. For example, if one Group shall be required to pay indemnity on 10,000 
tons for an accounting year, and during such accounting year the tonnage deliv- 
ered in Europe by such Group was 25 percent in grades below 72 percent and 75 
percent in grades 72 percent or above, then the indemnity would be based on 
2,500 tons X 10 percent of the average price for grades below 72 percent and 
7,500 tons X 15 percent of the average price for grades 72 percent or above (the 
average price in each case being determined as hereinabove provided). 

In order to determine the grades for the purposes of this Article IV the re- 
spective grades guaranteed by the sales contracts shall govern. 

In the event, however, of default in shipments by one of the Groups by reason 
of strikes, lockouts, revolutions or any case of Force Majeure, the quantities 
delivered by the other Group to make good such default shall be omitted from the 
tonnage upon which quotas are figured for the year in question. 

Also, in the event of shipments in any accounting year to Europe of phosphate 
of Algeria and/or Tunisia made by producers or shippers not then members of 
the Comptoir des Phosphates d’Algerie et de Tunisie or not then under contract 
to sell through it, or of phosphate of the French Protectorate of Morocco not made 
by the Office Cherifien des Phosphates, and likewise in the event of shipments in 
any accounting year to Hurope of Florida Land Pebble phosphate made by pro- 
ducers or shippers not then members of Phosphate Export Association or not 
then under contract to sell through it, the excess tonnage, if any, due to any such 
shipments in either case shall not be taken into account in the assessment of any 
indemnity but shall be taken into account in determining the quotas of the two 
Groups for the following accounting year ; it is agreed, however, that if such ship- 
ments to Hurope not made by the above Groups amount in any accounting year in 
total to 120,000 tons or more of Florida Land Pebble phosphate, or to 360,000 tons 
or more of phosphate from Algeria, Tunisia and/or Morocco, the Group from 
whose region these shipments come, after having attempted in good faith to pre- 
vent or limit this competition, may then require the reopening of this Agreement, 
in which case the parties will confer and endeavor to reach a satisfactory adjust- 
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ment within the spirit of this Agreement, failing which this Agreement may be 
terminated by either Group upon written notice to such effect given to the other 
Group; upon the giving of such notice, the Agreement shall be thenceforth null 


and void. 
ARTICLE V 


In the event of notice of termination being given to the present agreement 
(excepting as provided in Articles IV and VI), it is expressly agreed that no 
participating party (except SWIFT & COMPANY FERTILIZHR WORKS, if it 
withdraws from the Association, and THE ORE & CHEMICAL CORPORATION 
at the termination of the METALLGHSELLSCHAFT contract with CORONET 
PHOSPHATE CO.), may enter into negotiation with European buyers for the 
sale of phosphate for the years beyond the duration of the Agreement earlier than 
one year before the end of the Agreement, in consequence not before the 1st Jan- 
uary 1943 if the Agreement terminates at the 31st December 1943. 


ARTICLE VI 
Special conditions 

(A) Whilst the American Group at present represents with absolute control 
the greatest part of the exporters of Florida Land Pebble phosphate to Europe, 
the Association nevertheless is at present unable to grauantee the control 
of the price of the stock of Pebble Phosphate which may be owned by the 
METALLGESHLLSCHAFT at the termination of their contract with the 
CORONET PHOSPHATE CO. or quantities shipped, but such quantities will 
be included in the quota of the American Group. 

(B) Since SWIFT & COMPANY FERTILIZER WORKS, although a member 
of the Association, has the right to withdraw therefrom on December 31st of 
any year upon two months’ notice, it is agreed that should it so. withdraw from 
the Association during the life of this Agreement, its tonnage shipped to Hurope 
thereafter shall not be taken into account in determining the quotas of either 
Group hereunder, and in addition the Association shall have the right, by a formal 
written demand, to require the reopening of this Agreement, in which case the 
parties will confer and endeavour to reach a satisfactory adjustment, failing 
which this Agreement may be terminated by either Group upon written notice 
to such effect given to the other Group and upon the giving of such notice, the 
Agreement shall thenceforth be void. 

(C) During the continuance of this Agreement, no agreement affecting de- 
liveries of phosphate in Europe or which may harm the interests of one of the 
Groups in another region (reserving to the American Group full liberty of action 
in the United States of America) may be negotiated without the approval of the 
two Groups which participate in the present Agreement. 


ARTICLE VII 

Disputes and arbitration 

Disputes, if any, will be submitted to the arbitration of three arbitrators in 
London under the provisions of the Arbitration Act of 1889. Bach Group shall 
appoint an arbitrator and such arbitrators when so appointed shall appoint a 
third arbitrator. In the event of the two arbitrators appointed by each Group 
failing to appoint a third arbitrator, such third arbitrator shall be appointed by 
the London Chamber of Commerce. 


ee STP eee ee een 
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ARTICLE VIII 


This Agreement has been executed in four original counterparts, two in English 
and two in French. The French and English texts shall both be originals of equal 
weight and value. 

ARTICLE TX 


This Agreement shall now be binding upon both Groups but conditioned upon 
the receipt: 


(a) by PHOSPHATE EXPORT ASSOCIATION of duly certified documents 
evidencing Mr. de Bailliencourt-Courcol’s authority to sign on behalf of the 
NORTH AFRICAN GROUP and of the guaranty of the members of the COMP- 
TOIR DES PHOSPHATES D’ALGERIE ET DE TUNISIEB substantially in the 
form attached hereto and initialed; and 

(b) By the NORTH AFRICAN GROUP of a duly certified resolution of 
PHOSPHATE EXPORT ASSOCIATION evidencing the authority of Mr. Grace 
to sign on its behalf, and a statement from PHOSPHATE EXPORT ASSOCIA- 
TION showing that this Agreement is binding upon the members of the 
Association. 


The said documents shall be sent to Messrs. WHITE & CASE, 3 Place Vendome, 
Paris, who shall receive them on behalf of the respective Groups. Receipt of 
such a document from one of the Groups by Messrs. WHITE & GASB shall be 
considered as receipt thereof by the other Group. It is agreed that all such 
documents must be duly received on or before February 1, 1934. 


DECEMBER 12, 1938. 
PHOSPHATE Exporr ASSOCIATION, 


By (Sgd.) Morgan H. Grace, President. 
(Sgd.) Batirencourt 
Stamp: OFFICE CHERIFIEN DES 
PHOSPHATES, 

DIRECTION GENERALE 
Stamp: COMPTOIR DES PHOSPHATES 

D’ALGERIE & DE TUNISIB 

Le Directeur General Gerant 


TRANSLATION OF GUARANTEE 


The six undersigned companies hereby jointly and severally guarantee to 
PHOSPHATE EXPORT ASSOCIATION the due and proper performance by 
the COMPTOIR DES PHOSPHATES D’ALGERIE HT DE TUNISIE of all the 
clauses of the agreement of December 12, 1933, between PHOSPHATE BX- 
PORT ASSOCIATION, the OFFICE CHERIFIEN DHS PHOSPHATES and 
the COMPTOIR DHS PHOSPHATES D’ALGERIE & DE TUNISIE and of 
all the obligations and duties of the North African Group created thereby or 
which may arise thereunder, and agree to perform any and all of such obliga- 
tions and duties not duly performed by the COMPTOIR DES PHOSPHATES 
D’ALGERIP & DE TUNISIE. 

It is agreed, however, that should the COMPTOIR DES PHOSPHATES 
D’ALGERIB & DE TUNISIB be dissolved pursuant to Article 19 of its “Statuts” 
otherwise than upon the resignation or dismissal of Mr. de BAILLIENCOURT- 
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COURCOL and thereafter the undersigned Companies do not continue to operate 
as a Group in the production and/or marketing of phosphate, then this guarantee 
shall terminate at the end of the accounting year of the Agreement of December 
12th, 1933 during which the COMPTOIR DES PHOSPHATES D’ALGERIE & 
DE TUNISIBE is dissolved, and shall not apply to any subsequent accounting 
years. 


This agreement was ratified January 29, 1934. The agreement was 
to terminate on December 31, 1948, if notice was given by January 1, 
1942. Otherwise, it was to be renewed by tacit consent for 5-year 
periods. The outbreak of war in Europe in September 1939, rendered 
the agreement practically inoperative. However, the parties main- 
tained its technical existence, and by special resolution the time for 
notice was extended. Notice for termination was given by PEA 
in June of 1944, and the agreement terminated on December 31, 
1944.” 

D. THE HARD ROCK AGREEMENT “* 


As a result of the negotiations between Hardphos, PEA, and the 
North African Group, during the summer and fall of 1933, an agree- 
ment known to the trade as the Hard Rock or Paris agreement, was 
arrived at on December 1, 1933, between Hardphos on the one hand, 
and PEA and the North African Group on the other hand; the latter 
two being designated in the agreement as the African-American 
Group. The purpose of the agreement was to supplement the French 
agreement ” and to harmonize the supply of phosphate of lime with 
the known existing requirements of the market for this product in 
Europe. 

Article I divides the European tonnage between the parties for the 
year 1934. On the first 4,500,000 tons, Hardphos was given 2.25 per- 
cent and the African-American Group 97.75 percent. On the tonnage 
over and above that amount the division was 2 percent to Hardphos, 
98 percent to the African-American Group. For the next year, 1935, 
based on the same consumption, Hardphos was given 2.50 percent and 
the African-American Group 97.50 percent, with the same division 
as in 19384 for tonnage over and above. For 1936, and every year 
thereafter during the life of the agreement, Hardphos was to receive, 
based on the same consumption, 2.75 percent, an increase of 0.25 per- 
cent and the African-American Group 97.25 percent, with the same 
division on tonnage over and above 4,500,000 tons.” 


7 Tr. 79, 741, 742. 

7 For text of agreement, see Dx. 54A-G. 

72 Supra IV C. 

73 Wor illustration in the record, see Tr. 220, 221, 226, 227. 
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The parties stipulate that for the purpose of the agreement. they 
represent all the producers and sellers in their respective fields.” 
Article I also provides for force majeure, deduction of outside ton- 
nage ® and for the adjustment of proportions of different grades to 
form quotas, it being understood, however, that the parties would, as 
nearly as possible, endeavor to maintain the status quo on the propor- 
tion or different grades.”® 

It was stipulated that the agreement should terminate on December 
31, 1943, with renewal by tacit consent for periods of 5 years, unless 
notice sMeald be given at least 2 years prior to termination, that is, 
before January 1, 1942, for the first period. This was coextensive 
with the iret eed in the French agreement. In fact, it was 
provided that the termination of the French agreement would auto- 
matically terminate this agreement. 

Provision was made for frequent meetings of the parties, at least 
monthly, to agree upon prices and tonnages.” It was provided that, 
in fixing prices, the following facts should be taken into account: 
(1) the development and use of all grades of phosphate in agriculture 
and industry in the European countries; (2) the cost of production of 
each party; and (3) the necessity of reaching the division of quotas 
provided for, as nearly as possible. 

In the event an agreement on prices could not be reached, it was 
stipulated that— 

* * * prices will be fixed by agreement between PHA and the North African 
Group. 

It was further provided that, in the event Hardphos should find, 
at any time, that the prices so fixed were such that it could not sell 
profitably, it could stop selling and withdraw from the European 
market for such period as it might desire, but this was not to effect a 
termination of the agreement. However, any tonnage which the 
African-American Group contracted for during the period during 
which Hardphos had withdrawn, was not to be included in calculating 
the quotas or indemnities under the agreement. 

If Hardphos resumed selling, it was given the privilege in the suc- 
ceeding same period of time of attempting, by additional sales outside 
of its tonnage quota, to recover 40 percent of the tonnage which it had 
lost through its failure to sell at the agreed prices; provided, that the 
period in which it did not see had not extended for more than 2 years; 


4 Tr, 594; Hx. 54B. 

%® This subject of separate discussion. See infra sec. IV K. 

76 Hx. 54B. 

7 For illustration of this practice, see Exs. 169A—D; 170A-F. 
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and provided further, that the percentage should be calculated on the 
total tonnage to which Hardphos would have been entitled during that 
period, less the tonnage which it actually shipped during that period. 
It was provided, however, that Hardphos should not ship more than 
one-half of this percentage in any 1 year, and that such shipments 
within these limits should be excluded from the quota and indemnity 
provisions of the agreement. 

The members of the North African Group were given the un- 
restricted right to fix prices on their phosphates to be delivered in 
France and consumed in French factories. Such shipments, however, 
were to be considered as a part of the quota tonnage. 

The agreement also provided for the payment of indemnities by 
parties who had oversold thcir respective quotas, for arbitration in 
the event of a dispute, and that any party giving notice of termination 
should not be permitted to sell in the European market for the year 
subsequent to the life of the agreement prior ‘to 1 year before its 
termination, it being agreed, however, that if the French agreement 
should not be simultaneously terminated, that this provision should 
have no application. 

It was further agreed that the mutual rights or obligations of the 
parties to the French agreement or to other agreements that might 
be entered into should not be in any way altered or affected by anything 
in the Hard Rock agreement; provided, however, that the termination 
of these other agreements should forthwith terminate the Hard Rock 
agreement. It was also agreed that if members of the A frican-Ameri- 
can Group should, within 2 years of the termination of any of the 
other agreements, reenter into an agreement with substantially the 
same terms, Hardphos should have a right to obtain an agreement from 
the African-American Group on substantially the same terms as those 
contained in the Hard Rock agreement. 

This agreement was automatically terminated as of December oe 
1944, by the rescission of the French agreement by PEA." 


E. THE CURACAO AGREEMENT 7? 


In March of 1934, only 3 months after the signing of the French 
and Paris agreements, the parties thereto were confronted with a 
situation which they felt must be met through an additional agree- 
ment. Phosphate from Curacao, an island in the Dutch West Indies, 
in the 77-79 percent quality, was entering Europe in competition with 


Cri 40—42. 
For text of this agreement, see Exs, 187A—B ;s 188. 
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the cartel.8° As a result of this competition, negotiations between 
PEA, the North African Group, Hardphos, through its European 
representative, Paul Van der Rest of J. Buttgenbach & Co., acting | 
with authority * and John and David Godden of John Godden & Co., 
owners of the phosphate deposits in Curacao, resulted in an agreement 
dated Jung 19, 1934, for the fixation of prices and division of tonnage 
in the European market. This is known as the Curacao agreement. 

The parties to the agreement are: Mynmaatschappy Curacao, of 
Amsterdam, Holland, hereinafter referred to as Curacao, on the one 
hand; and the North African Group, combined with PEA and Hard- 
phos as the African-American Group on the other. 

Article I provides for a division of the European market, giving the 
African-American Group 97.75 percent and Curacao 2.25 percent of the 
business for 1934 and 1935. 

Thus the Curacao agreement altered the percentage quotas in the 
French and Paris agreements, effecting a slight decrease in the percent- 
age enjoyed by each of the members of the African-American Group, 
i. e., the North African Group, PEA, and Hardphos. 

Article I contained a provision for deduction of nonmember busi- 
ness, as in the Paris agreement.*? Likewise, the Curacao agreement 
stipulated that each of the parties represented all of the production 
in its respective field of the products which it exported. Also, similar 
provisions for execution, arbitration, force maj eure, indemnities, etc., 
were included. 

It was further provided that the agreement should terminate on 
December 31, 1935, and be renewed by tacit consent from year to year, 
with the same provisions as for the year 1935, unless notice of termi- 
nation should be given prior to April 1, 1935. The agreement was 
extended, in fact, from time to time. Official notice of termination 
was given in March of 1937, and the agreement has been inoperative 
since that time. 


F. THE JAPANESE AGREEMENTS *4 


When the parties to the French agreement drew up the preliminary ° 
draft they included the following words :* 


Utahns Wrpeahey 

ETE Sl Uso, Tobe 

2 Tr, 595; Ex. 187B. 

8 Tr. 741, 742; Wxs. 191, 192. 

* Wor texts see Hxs. 198-F'; 194; 198A-F, 
& Hx. 182-C. 


701631—48—-vol. 42-42 
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No agreement subsequent to the present agreement effecting deliveries of phos- 
phate in Burope or which may harm the interests of one of the Groups in another 
region may be negotiated without the approval of the two groups which partici- 
pate in the present agreement. [Italics supplied. ] 

Mr. Grace, who attended the conferences and helped draw the pre- 

liminary draft, stated that this language was inserted to protect the 
interests of the parties in Japan and : 
* * * wag inserted by me because this general plan holds out such possibilities 
of advantage in all neutral phosphate markets that I feared lest an agreement 
should be made with Kosseir and Safaga (the Egyptian producers) whereunder 
the North African products might better their situation in Europe at the expense 
of our situations in Japan. * * *.% 

It will be recalled that PEA had steadily been losing export sales to 
Japan to Egyptian producers.” Egypt had a transportation advan- 
tage by shipping through the Red Sea. New Egyptian mines were be- 
ing talked of. The situation was further complicated by the impor- 
tance of Swift, an outside American producer. 

After much discussion the council gave Grace authority on October 
10, 1933, to enter into an agreement. The first Japanese agreement 
was drawn up and signed on Dee. 1, 1933. In the meantime negotia- 
tions with Swift were very nearly concluded. Swift became a mem- 
ber on December 11, 1933. 

The agreement was made between the following parties: PEA; 
Societa Egiziana per L’Estrazione ed il Commercio dei Fosfati, of 
Alexandria, Egypt (hereinafter referred to as Kosseir) ; Egyptian 
Phosphate Co., London, England (hereinafter referred to as Safaga) ; 
and Office Cherifien des Phosphates, of Rabat, French Protectorate 
of Morocco, and Comptoir des Phosphates d’Algeria et de Tunisie, 
of Tunisia (hereinafter collectively referred to as one party and 
called the North African Group). 

The purpose of the agreement was to harmonize the general con- 
ditions in the phosphate industry with respect to the requirements of 
the Japanese market in the low-grade quality of that product, i. e., 72 
percent and lower. It was the Pacific Low Grade agreement. 

For the purposes of the agreement, each of the parties claimed to 
represent all the producers and sellers for export of its product. 

PEA was given practically a monopoly in Korea, where the above 
percentages did not apply. It was given the exclusive preference right 
to supply Dai Nihon Chisso’s (the only Korean purchaser) purchases 
up to 25,000 tons a year, such right to be cumulative, so that, if this 
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buyer, in any year, should buy less than the 25,000 tons reserved to 
PEA as an exclusive perference quota, the difference should be added 
to PEA’s exclusive preference tonnage for the ensuing years until such 
difference was absorbed, and for such years PEA’s exclusive preference 
tonnage was to be correspondingly increased. 

It was provided that after Dai Nihon Chisso had purchased more 
than 25,000 tons a year, the balance of the purchases could be supplied 
by any of the other parties to the agreement, and PEA was required to 
notify the secretariat of the sales which had been made to this buyer. 

All sales to Dai Nihon Chisso were required to be specified for con- 
sumption only at its factories and to be made at prices fixed under 

this agreement for salesto Japan. Furthermore, this buyer was not to 
be permitted to resell. 

Each of the parties agreed that it would be responsible for, and 
would deduct from its quota under the agreement, any shipments made 
by producers of their type of phosphate outside their memberships.* 

A force majeure clause was included, providing that if one or more 
of the parties should be unable to ship or to make sales because of 
strikes, lock-outs, revolutions, or any event of force majeure, the quan- 
tities which other parties should ship to make good such deficiencies 
should be omitted from the tonnage upon which the quota tonnages 
were figured for the particular year in question. Any shipments or 
sales to make good such deficiencies were to be shared equally by the 
other parties not affected by this, unless they should otherwise agree. 
Nevertheless, it was agreed that, if either Kosseir or Safaga should 
suffer from such inability, any resulting deficiency would first be sup- 
plied by the other, and any deficiency not so supplied would then be 
supplied by either PEA or the North African Group or between them 
in equal shares, unless otherwise agreed. 

While it was contemplated that each of the parties would deal 
through the selling agents which they had hitherto used, the agreement 
provided that nothing therein should bind them to deal with such 
agents exclusively. 

A permanent secretariat was provided for with headquarters in 
Paris. Provision was made for the support of this secretariat by 
annual contributions of the parties. PEA appropriated annually 
10,000 francs for this.*° The secretariat was charged with the duty 
of receiving copies of all contracts, bills of lading, etc., which might 
be useful in enabling the committee to fix prices, determine dates, 
and amounts of tonnage of each party, calculate the quotas, and, in 
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general, control the execution of the agreement. A central com- 
mittee of four members was set up and charged with the duty of 
holding meetings -at least every 3 months, at which time it would 
consider these questions. 


The agreement contained a provision for adjustment and indem- 


nity in the case of excess delivery by any of the parties. 

Provision was made that the agreement should continue until 
December 31, 1936. Notice in writing to be given to the secretariat. 
for such termination by July 1, 1936. Otherwise the agreement 
could only be terminated on December 31 of every second year after 
1936. It was also provided that the agreement could be terminated 
under an exception to the above if the parties should fail to agree 
by June 30 of any year on the price to be fixed for the following 
year. The agreement in such case could be terminated by any of the 
parties on the thirty-first of December of the year then current by 
written notice to the secretariat on June 1 of that year. Provision 
was also made for terms of sale and arbitration. 

The agreement was ratified by the council on February 18, 1934. 
It was terminated by notice dated June 26, 1936.%° 

On August 27, 1936, the Japanese agreement was amended and 
renewed. The terms were very nearly the same. PEA was given 
exclusive right to supply Dai Nihon Chisso in Korea with the same 
proviso and restrictions on that buyer as in the first Japanese agree- 
ment. ‘This amended agreement stipulated that it should continue 
until the 31st of December 1938, and be extended by periods of 2 
years unless terminated by written notice before October 1, 1938. 
This agreement was terminated in the summer of 1940 shortly after 
the outbreak of war in Europe.*? 


G. THE KOSSEIR AGREEMENT 


Because of the dissatisfaction of Kosseir with its business in Eu- 
rope and Japan it threatened to bolt the cartel. The French there- 
fore proposed an agreement which was entered into to become effec- 
tive on January 1, 1987.% 

The agreement was between the North African Group and Kos- 
seir. PEA was not named as a party in the preamble, but it was 
affected and consented to the agreement. ‘This satisfied Kosseir on 
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its European and Japanese business. The agreement has termi- 
nated.® 
H. THE PACIFIC HIGH GRADE AGREEMENT °° 


Attempts were made to arrive at an agreement with the High Grade 
Pacific producers in 1935.°° These were unsuccessful. The agreement 
was finally reached on April 15, 1937, between two groups of pro- 
‘ducrs known as The Low Grade Group and the High Grade Group. 
The Low Grade Group as one party was made up of the North African 
Group, PEA, Kosseir and Safaga. The High Grade Group was made 
up of the companies which controlled the production of Ocean, Naura, 
Makatea, and Christmas Islands all of which lay in the Pacific. These 
companies were the British Phosphate Commission, La Cie. Fran- 
caise des Phosphates de L’Oceanie and Christmas Island Phosphate 
Co. Ltd. 

The Low Grade Group represented phosphate’s testing 72 percent 
and the High Grade Group represented the phosphate’s testing 80 per- 
cent and more. 

The agreement was made for the marketing and sale of phosphates 
in Japan, Chosen, Taiwan, Kantoshu and Manchukuo. 

A division was made on the basis of the total tonnage of 712,500 
tons giving the Low Grade Group 475,000 tons and the High Grade 
Group 237,500 tons. 

The agreement was to continue yearly unless written notice is given 
by one of the groups to the other group on or before the 15th of 
April in any one calendar year to terminate the Agreement by the 31st 
of December of that year. * 

The British Phosphate Commissioners were given the right to with- 
draw from the agreement in the event phosphate from any mines from 
the Low Grade Group should be offered in Australia during the exist- 
ence of the agreement through any other selling agency than the BPC. 
On the other hand the Low Grade Group was given the right to with- 
draw from the agreement if the High Grade Group should sell in 

. Europe, excluding the United Kingdom, for delivery in 1937 a tonnage 
in excess of 70,000 tons. 

The agreement provided that there should be no offers of phosphate 
for sale in these territories before the 1st of October of any calendar 
year for shipment in any succeeding calendar year. 

This agreement was terminated August 1, 1938.%" 
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a. Alienation of mineral deposits by members.—(1) Proceedings.— 
The bill of particular in this matter alleged a formal agreement among 
members not to dispose of their mineral deposits without first effecting 
an agreement with their successors in title to export only through PEA, 
thereby potentially restricting the freedom of sale of such deposits. 
Exhibits were introduced into the record and testimony given con- 
cerning this allegation. 

(2) Negotiations—During negotiations for the French agreement 
the French insisted that a long term be adopted * for the following 
reasons : 

* * * in order that the mines may be tied and be prevented from breaking 
away from the entente at the instigation of brokers or dealers, who might 
guarantee phosphate tonnage in excess of present quotas.* 

It was felt that if the parties were to successfully carry out the 
terms of the French agreement in good faith it would be necessary to 
restrict the disposition of the members’ mineral deposits; and that it 
would otherwise be possible for any one of the members to sell their 
deposits and for successor companies to break the price and tonnage 
arrangements established by the cartel in the European market.? It is 
contended by PEA, however, that it did not tell the French that it 
intended to adopt a resolution including such an agreement, and that 
the agreement was to be used for trading purposes with the French.® 

The negotiations for this agreement were between the members of 
the Association and between the Association and Swift & Co. It will 
be recalled that Swift & Co. did not come into the membership until 
December of 1933, and was the only outside producer after Metall/O. 
&-C./Coronet, and Phosminco became members in the latter part of the 
summer of 1933. 

While negotiations were still being carried on with Swift, the council 
approved the French agreement on October 10, 1933, and authorized 
President Grace to sign same.* Of the matters included in the reso- 
lution was an agreement between the members not to dispose of their 
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mineral deposits. Swift was sent a copy of the resolution made and 
raised objections in its letter dated November 29, 1933, as follows: ° 

The resolution adopted October 10, 1983, with respect to the “French Agree- 
ment” is restrictive for ten years and enjoins the members from disposing of 
their mining properties, without first making arrangements with the buyer to 
sell for export to Europe through the Association during the continuance of the 
French Agreement. As protection from the antitrust laws is given only to an 
export association, it is exceedingly doubtful if a member may lawfully agree to 
dispose of his products through the Association after he ceases to be a member. 

Efforts to secure an agreement by Swift & Co. on this resolution 
after they became members of PEA in December of 1933 were 
unsuccessful.® 

The resolution adopted on October 10, 1933, was reaffirmed on 
January 29, 1934, at which time the French agreement was ratified.’ 
It was felt that this reaffirmation was necessary to make sure that all 
the members were bound in the light of the French agreement which 
at that time had been signed. Since Swift & Co. made it a condition 
precedent to its membership in its letter dated November 29, 1933,9 
it was not bound by the resolution adopted January 29, 1934.1° 

(3) Agreement—The agreement entered into between the members 
and the Association is expressed in a resolution dated October 10, 1933, 
which was reaffirmed on January 29, 1934, and read as follows: 

Further resolved, That no member shall dispose of its mineral deposits (used 
or uSeful for the production of phosphate) in whole or in part or of control over 
disposition of the production thereof, without first making effective arrange- 
ments whereby the transferee or successor in ownership or control shall continue 
performance of such member’s agreement as hereinabove provided in the case 
of resignations. 

(4) Operation and abrogation—Members interpreted this resolu- 
tion strictly? However, the Association never had occasion to en- 
force the resolution and as far as is known there were no sales of phos- 
phate deposits by members while the agreement was in effect." 

A violation of the agreement would not call for a forfeiture to be 
taken from the special deposit fund since that fund was established 
only for payment to members of breaches of the rules and regulations. 
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Swift continued to oppose this policy after it became a member.* 
Its views finally prevailed and on May 28, 1936, the following resolu- 
tion was adopted : 76 ; 

Resolved, That the resolution unanimously adopted January 29, 1934, reading— 

“Further resolved, That no member shall dispose of its mineral deposits (used 
or useful for the production of phosphate) in whole or in part or of control over 
disposition of the production thereof, without first making effective arrangements 
whereby the transferee or successor in ownership or control shall continue 
performance of such member’s agreement as hereinabove provided in the case of 
resignations.” 

Be and hereby is rescinded. 

The agreement has therefore been inoperative, null and void and 
without effect since that date, and no other similar agreement has been 
entered into by PEA and its members since that time. 

6. The flotatinn process —(1) Proceedings —The bill of particulars 
charged that PEA through its members and their control has pre- 
vented the issuance of licenses for the flotation process to any non- 
member or potential producer in the Florida Pebble Phosphate Rock 
industry without which it is impossible to engage successfully in the 
business of mining phosphate rock in competition with others in the 
industry. Pertinent testimony and evidence were received in the 
record.’” 

(2) The process—Before flotation process came into use the fine 
phosphate particles in matrix which passed through the screen from 
the washer were for the most part thrown away or segregated in areas 
where they might at a later date be reclaimed and treated. These were 
known as tailing or debris dumps. As such this material was not 
saleable so that for practical purposes it is correct to state that the 
flotation process made possible the recovery of phosphate material 
which was formerly wasted and of no profit.2® 

The principle of the flotation process is simple. It works somewhat 
as follows: The fine phosphatic material which is accumulated after 
the matrix is washed and screened is mixed with sand, clay and other 
foreign matter. The fine particles of phosphate and the particles 
of sand have specific gravities which are so nearly alike that it is im- 
possible to separate them by the ordinary specific gravity separation 
methods. It is, therefore, necessary to use some artificial change in 
the gravity of one of the materials and it is on this principle that the 
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flotation process is based. Chemicals are added to a mixture consist- 
ing of these solid phosphate grains and sand grains in water. These 
chemicals which are usually of the nature of oil and fatty acids will 
attach themselves to coat the phosphate but not the sand. Then there 
is introduced into the mixture so treated in a chamber, agitation and 
aeration. The oil wetted phosphate particle meets a little air bubble 
for which the oil has an attraction and the air bubble ties on to the 
phosphate particle and acts as a balloon to raise it up through the 
water. The sand particle not so artificially supported will be drawn 
part way up by mechanical motion and will sink down to the bottom 
and eventually pass out through an opening at the bottom provided for 
that purpose. 

The use of the flotation process depends upon the individual deposit. 
The question of economical use is determined by whether or not the 
debris from normal operations contains a sufficient amount of fine 
phosphatic material. This is determined in very case by a screen test 
and analysis. Members of the industry state that the low grade 
deposit debris dumps do not generally contain sufficient amounts of 
the fine phosphate to make for economical use of the process. In some 
cases the screen tests and analyses of high grade debris dumps do 
not indicate the desirability for the use of the process. None of the 
present producers of phosphate rock, so it is said, has ever used the 
flotation process in low grade operations.”° 

In this connection it must be remembered that high and low grade 
rock are not generally found together in the matrix.”* 

Mr. Charles E. Heinrichs, chemical engineer and authority in the 
field, formerly with International and Phosphate Recovery Corp., 
_who is presently with Phosminco, in 1938 made the following state- 
ment: *? 

* * * the immediate effect of the introduction of the flotation process was 
to double the known recoverable reserves of phosphate in Florida. But the 
effect on reserves does not stop there. Besides increasing the recovery of phos- 
phate by 100 percent, as just explained, it makes it possible and practical to 
mine areas which in the past have been considered too lean on the basis of washer 
tonnage alone. For instance, a deposit that would yield only 1,200 tons per 
acre by the washing process and thus be commercially valueless is now known in 
some instances to be capable of yielding as much as 6,000 tons per acre of washer 
' product and flotation product combined, and so becomes definitely commercial. 
This is not a hypothetical case since areas such as this have recently been worked 
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and still other areas are known. As a result of all this, prospecting at the 
present time not only goes to bedrock in all instances, but takes into account 
tonnages recoverable by flotation as well as by the older washer methods. 

Mention has been made * * * of certain low-grade phosphatic materials 
which quite apparently exist in the State in great quantity. The mere fact 
that the phosphate content is low should not prevent inclusion of these deposits 
among the State’s possible phosphate reserves. T'wo of the flotation plants in 
the Florida field have recovered on a commercial basis for a whole year at a 
time high-grade phosphate from washer wastes, in this case (the washer waste) 
testing between 16 and 18 percent B. P. L. (phosphate). Samples of some of 
the low grade clayey material underlying the pebble beds and testing from 25.02 
to 31.55 percent B. P. L., also samples of the Hawthorn marl, have recently 
been tested and yield concentrates testing as high as 71.54 percent B. P. L., 
which-is today commercial grade. Even though all these low-grade materials 
might not be concentrated to such an extent (and we do not know that they 
eannot) they could at least be concentrated to a B. P. L. content of 50 per- 
eent, which would make them available for the furnace processes. Therefore, 
in our humble opinion, they constitute a very important part of our reserves 
of phosphate. [Italics supplied. ] 


Mr. Heinrichs made this statement before the congressional com- 
mittee investigating phosphate resources in the United States in 
1938 in an effort to refute statements which had been made that our 
national reserves are too low to justify exports. 

All members of PEA who represent all of the present operators 
in the Florida pebble field have used the process at one time or 
another since 1934.78 Two of the members, Phosminco and Coronet, 
did not use it until 1940 and 1941, respectively. All are using it 
at the present time. : 

License for use of the process in the Tennessee field were issued 
but the process has not been suited or widely used there.?° 

The process is not useful in the production of phosphate for the 
chemical industries which require coarse, large lumps of rock which 
can be suspended in electric furnaces.”° 

It is possible to build up the grade of the phosphate from a given 
deposit through the use of the process. This is true particularly 
in its limited use in Tennessee.?7 

In commercial practice about 90 to 93 percent of the phosphate 
formerly wasted is recovered.** The percentage of the matrix which 
may be recovered depends upon the character of the material and 
the nature of the deposit. It may vary from nothing at all to 
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several times the tonnage rock. It has been estimated by Mr. 
Heinrichs in 1938, that the total production of the flotation product 
in the Florida pebble field today accounts for about 30 to 40 per- 
cent of all production in the field, and that undoubtedly within a 
few years will amount to 50 percent or possibly even more.°° 

The question arises whether it is necessary for a Florida pebble 
phosphate producer to have and use the flotation process if he is to 
compete successfully. In this connection, Mr. Heinrich has stated that 
the process is desirable but not essential. He pointed out that Phos- 
minco did not have the process until 1941 and during the years in 
which it was without the process, it competed successfully with com- 
panies that did.** During this time, however, Phosminco depended 
upon the sale of its pebble rock only and elected to look to the future 
in the exploitation of its washer wastes. It did not disregard the 
eventual necessity of using the process. It is now, and has been since 
1941, using the process.*? 

When companies plan their operations and consider the competitive 
factors involved, they have to consider not only the immediate prob- 
lems, but those which project themselves in the future. Their invest- 
ments must be protected, and to do this it is necessary to take a long- 
range point of view. Thus, while in exceptional cases successful pro- 
duction operations have been carried on without the flotation process, 
these operators have realized that from a long-range point of view 
one advantage is that it permits in many cases the production of a 
more salable product from a given area of land.** Flotation process 
adds to inventory of salable material and in that way cuts down the 
cost of production. As to how much it so cuts the cost of production 
depends upon the yield of concentrates from the process for every 
ton of pebble produced. There is no fixed rule and the deposits are 
not uniform. For example, if a piece of property yielded 2,000 tons 
pebble per acre and if that same piece of property yielded 2,000 tons 
of concentrates from the same acre, then, of course, it would be possible 
theoretically to divide the overburden stripping and mining cost in 
half as compared with pebble alone.** 

In testifying before the congressional committee in 1938, Mr. Hein- 
richs was asked to make a statement on cost of production. He stated 
as follows :* 
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I will be glad to undertake to try to do it, but I would also like to point out 
this to the committee, as I stated yesterday in my testimony, flotation has made 
available an extra ton for every ton of phosphate formerly recovered from the 
washer. Now, when you talk about production costs of $1.80, or any other 
value, you understand the original cost of removing all overburden, of mining 
of the matrix and of the washing of that matrix for the recovery of the pebble 
rock would have to be borne whether there was flotation or not, so that even 
were this royalty on the patent, it has the effect of reducing these overall costs; 
it isn’t a matter of taxing a royalty fee to production. You have twice the 
tonnage out of the same essential operation mining cost, and of course you 
have to take into account your investment and all that sort of thing. 

Royalties paid for nonexclusive licenses are less than on exclusive 
licenses.*° The exclusive license royalty is 25 cents per ton.*7 

The only foreign producers which have obtained and used the secret 
patented process are the Russians. Because of patent laws their use 
of it was the subject of hearings before the Tariff Commission when 
Russian phosphate was shipped into United States ports. The Tariff 
Commission decided that the Russian use was unauthorized, but this 
was reversed by the Circuit Court of Appeals. 

During the period under discussion, that is prior to 1939, the patent 
was owned by Phosphate Recovery Corp., which in turn was 50 percent 
owned by International. The other 50 percent was owned by Min- 
erals Separation North American Corp., New York City. During 
the period in which International was interested by reason of 50 
percent of its ownership of the stock, the executive offices of Phosphate 
Recovery Corp. and International were at the same location.®® Officers 
of Phosphate Recovery were also officers of International. As a 
result, International was closely related and exercised great influence 
on policy matters which were to be decided by Phosphate Recovery 
Corp. from time to time. As a matter of fact, phosphate producers 
using flotation process commonly looked upon the two corporations 
as being identical.*° 

Phosphate Recovery Corp., which was chartered in 1928 for ex- 
ploitation of flotation processes owned various patents upon which 
that process was founded. It did not own any phosphate land or 
rock and was not in the business of selling phosphate rock, but only 
in the business of licensing phosphate miners to use the flotation 
process and of erecting and operating what are known as flotation 
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plants under licensing agreements. It was never a member of PEA.* 
International sold its interest in Phosphate Recovery Corp. to Mineral 
Separation North American Corp. in 1942. Phosphate Recovery Corp. 
is now in the course of dissolution.‘ 

At the present time, one of the basic patents has expired. There 
are a series of improvement patents which still have a number of 
years to run and insofar as they are concerned the process is still 
controlled by Mineral Separation North American Corp.‘ 

Although several of the companies have patents on similar processes, 
none of these has become commercially profitable or widely used with 
the exception of what is known as the electromagnetic process. The 
process which is owned by Phosminco is opposite in principal to the 
flotation process in that it sinks the phosphatic material.“ The other 
processes which have not been commercially successful are based on 
underwater screen principles. Swift had a patent on this type of 
process but used the flotation process.*° 

(8) Haclusive license agreement.—In 1982, Phosphate Recovery 
Corp. issued nonexclusive license agreements to the various phosphate 
mining companies. ‘These were canceled in the early part of 1934 
when exclusive licenses were issued.*7 

As indicated above,** there is a large inactive Florida pebble phos- 
phate field. Most of the companies which own inactive deposits are 
manufacturers of chemicals and/or fertilizers and are therefore sub- 
stantial customers of the companies which have been producing. A 
question which the inactive company ever has before it when it comes 
to the time that it must purchase its requirements in phosphate rock 
is whether or not it could open up mines on its own territory and pro- 
duce its requirements at less than it can buy from existing producers. 
Tied up with this question is whether or not these deposits have not 
been opened up because of the inability of these companies to secure 
license agreements for the use of the flotation process. Members of 
PEA who testified during the hearings on this matter contend that 
these inactive deposits contain low-grade phosphate rock and that 
they are not such that the use of the flotation process would make the 
difference between active and inactive status. In other words it is 
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their contention that the flotation process would not lower the cost of 
production of these properties sufficient to make it attractive enough 
for them to produce their own requirements instead of purchasing them 
from existing producers.” It appears that licenses were issued to some 
of the companies which own inactive deposits in Florida to cover their 
operations in Tennessee only. These licenses for Tennessee are non- 
exclusive.°° When PEA entered into negotiations for an agreement 
with the French in the summer of 1933, it looked upon any production 
outside of its membership as being worthy of the utmost consideration. 
Its interest in outside production embraced actual as well as potential 
production. In a memorandum dated September 8, 1933, prepared 
by the London office of PEA concerning the pending agreements the 
following is stated: 


Mr. deBailliencourt first offered us a participation of 13.8 percent with 86.2 


percent for the Morocco and A/T group. Mr. Grace declined these quotas as 
not giving Pebble a sufficient tonnage to take care of the Phosphate Mining Co. 
and Coronet Phosphate Co., who would have to join the Association. We asked 
for a quota for Pebble of 13.8 percent plus 1% in order to provide sufficient tonnage 
to take care of the Phosphate Mining Co., indicating that we might agree to a 


round figure of 16 percent. 
* * -* Mr. Grace explained the new situation which had arisen by reason 


of the flotation process which the Phosphate Mining Co. had developed, which 
gave them a considerably reduced cost of production, so much so, that the Asso- 
ciation members, after examining the situation in Florida, had come to the con- 
clusion that they would have to offer the Phosphate Mining Co. a full member- 
ship quota.” [Italics supplied.] 

With Phosminco, Swift, and Metall/O. & C./Coronet in member- 
ship after December 11, 1933, PEA and most of its members believed 
that all existing producers were represented in the Association and 
that 100 percent of export sales from this country would be controlled 
by the international agreements. International and Metall/O. & C. 
knew, however, at this time that additional uncontrolled export ton- 
nage might threaten the stability which these agreements offered. 

In the spring of 1933 Coronet sold a large and rich phosphate dump 
to Pembroke Chemical Corp., a corporation controlled by the interest 
which controls Oldbury Electro Chemical of Niagara Falls, Ontario, 
namely, Albright & Wilson, of England. This dump contained a 
large tonnage of high grade phosphate rock recoverable by the flotation 
process.” Members had authorized the French agreement in October 
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believing that Swift would be the only outsider, but were fortified by 
special provisions in this regard.** With this exception, the French 
agreement states that PEA represented 

* * * all the producers and sellers for export of FLORIDA LAND PEBBLE 
PHOSPHATE of the United States of America * * *% 

In the French agreement PEA agreed to deduct any nonmember 
export shipments to Europe from its quota.® 

For these reasons, members were greatly concerned when they 
learned by circular letter from PEA dated December 22, 1933,% of 
threatened outside production of high grade phosphate by use of the 
flotation process at Pembroke Chemical Co.’s newly acquired dump. 
This led to a series of exchanges of letters and meetings prior to the 
ratification of the French agreement since the members felt this 
problem must be solved by then. These are the subject of detailed 
discussion in the following section of this report.” 

After Pembroke Chemical Co. (hereinafter sometimes referred to 
as Pembroke) acquired the Coronet dump, it approached PRC re- 
peatedly requesting a license under the flotation patents. In the 
meantime, PRC had it in mind to secure exclusive license agreements 
with existing producers in the Florida pebble field who were members 
of PEA and kept putting Pembroke off. 

Minerals Separation North American Corp., the owners of 50 percent 

of PRC’s stock, apparently closely associated with Albright & Wilson 
by reason of English stock ownership, etc., 
* * * insisted that PRC should make the deal with the Pembroke Chemical 
Co.and * * * JAC resisted doing so as long as it was possible, hoping that 
an exclusive license would be arranged for in the meantime but delay after delay 
occurred and it was no longer possible to hold off.” 

Pembroke finally came to PRC and demanded a license. PRC was 
embarrassed by this demand because 
* * * they had already granted licenses to other people and found difficulty 
in explaining why they could not give a license to Pembroke Chemical Co.” 

When PRC was faced with the necessity of either refusing or grant- 
ing a license, realizing “the embarrassment to the Industry” if it should 
grant one, it acquainted International with the situation and 
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* * * all parties together worked out a plan which, while it confirmed to the 
Pembroke Chemical Co. the protection which the latter secured when it bought 
the phosphate dump from the Coronet Phosphate Co., it also protected both the 
domestic and export businesses of the Pebble miners as far as possible with the 
exception of the movement to the Pembroke Chemical Co.’s own affiliates.” 


During the period between the signing of the international agree- 
ments in December 1933, and their ratification in the latter part of 
January 1934, PRC continued to solicit exclusive license agreements 
with all of the members of PEA. Morgan H. Grace, president of 
PEA, stated in a letter January 24, 1934, to the Paris office of White & 


Case summarizing the situation as follows: ” 


I have had a terrible time here trying to get this French contract ratified. It 
is not that anyone objects to the contract per se but a new Situation developed 
and came into the open the very day of my return which was probably aS much a 
surprise to everyone else in the business as it wastome. Iam going to takea few 
lines to tell you about it because it may ultimately be necessary to tell M. de 
Bailliencourt something about it. 

The Phosphate Recovery Corporation is a corporation in which the Interna- 
tional Agricultural Corporation has a very important stock ownership, but not 
a majority stock ownership. PRC have developed a process for the flotation of 
phosphates and have been trying for months past to induce those in the business 
to take licenses and use their process, but rather more than the usual delay in 
negotiation has occurred and up to this writing no fruitful licenses have been 
issued to any of the group actually mining phosphate in Plorida. 

As a result of continuous efforts on my part all the companies have now signed 
the ratification of the French agreement with the exception of one, namely, the 
Phosphate Mining Co., who have today agreed to refer the matter back to their 
board of directors once more. The P. M. Co. have named certain conditions to 
be complied with by IAC and PRC under which they will consent to sign and these 
conditions have been publicly declined but private negotiations may take place. 

In the meantime negotiations are actively going on between the PRO and 
the other members of our group looking to the Phosphate Recovery Corp. 
granting an exclusive license to all the members of our ‘group who may wish to 
participate in same. If this exclusive license is arranged for, the difficulty for 
the future which the P. M. Co. foresee will be removed * * * 

* * * Be * % * 

However, should Phosphate Mining Co. refuse to ratify the French agreement 
before the first of February, we will be confronted with the necessity of asking 
the French for more delay in order to enable the negotiations between the PRC 
and our group for an exclusive license to come to a head when, if successful, 
we shall be able to sign the French agreement and when, if unsuccessful, we 
shall have to decide what to do. 

Unfortunately the suspicions of the Phosphate Mining Co. have been aroused 
and they are very hard to budge. Unfortunately also, matters took such shape 
that several of the other companies felt that they were being threatened with 
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future independent action by the PRG unless they take an exclusive license 
under terms which may be somewhat influenced by the situation in respect to 
the French contract. [Italics supplied.] 


In Mr. Grace’s memorandum dated January 16, 1934, with reference 
to the exclusive licenses he stated in part as follows: 


* * * to say that the PRC should not have made the arrangement under 
discussion with the Pembroke Chemical Co. because they might later on be 
able to make an exclusive licensing arrangement with all the present producers 
in Florida is not to my mind a fair criticism in view of the long delay which 
Mr. Burrows states has occurred in bringing the negotiations for an exclusive 
license to a head. 


The conditions which Phosminco laid down for fulfillment before it 
would ratify the French agreement appear in the minutes of PEA 
dated January 24, 1934. These are prefaced by the following state- 
ment: 


The French agreement provides that each company which approves it be 
bound under its conditions for ten years. 

Since our company approved of the form covered by the resolution of October 
10th, 1933, and which form was not acceptable to the French and has since been 
changed to the form submitted by Mr. Grace with his letter of December 29th, 
1933, there have been new developments in the situation. 

These new developments, has been called to the attention of all of the members 
of the Association by copies of our letters to the Association which we have sent 
to the members. The substance of these new developments is that additional un- 
controlled production is proposed to be placed on the market unless there is an 
additional agreement to absorb the same.” ‘The situation thus produced is not 
satisfactory to The Phosphate Mining Company. 

The present situation because of said new developments requires reconsidera- 
tion by our directors unless the situation is changed again to conform with the 
spirit and our understanding of the purposes and intention of the French 
agreement. 


Phosminco then named the conditions under which it would ratify 
the agreement. The portions of these pertinent to this section of the 
report are quoted below.*®° 


Briefly we think the following points must be considered and satisfactorily 
agreed upon. 

A. The production of phosphate rock in any way by the Phosphate Recovery 
Corporation or its processes be limited to the present existing producers of phos- 
phate rock such existing producers being members of the Association. Hach 
existing producer being responsible for the full tonnage arising out of any con- 
tract it may make with the Phosphate Recovery Corporation. 


ie OC: 
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® See next section of this report IV. I. 1c in re Pembroke Chemical Co. for discussion of the 
agreement referred to. 

oHx, 21B: 


701631—48—-vol. 42-43 


632 FEDERAL TRADE COMMISSION DECISIONS 


IV. The Phosphate Cartel 42 ¥F. T.C. 


B. The production of phosphate rock in any way by the patented recovery 
process owned by the Phosphate Mining Company be on the same basis as the 
Phosphate Recovery Corporation and its processes. [Italics supplied. ] 


_ These points were discussed by the council during the meeting held 
January 24, 1934, as shown by the efollonans passages from the minutes 
of that ie i 


In regard to point A, Mr. Burrows stated he had proposed a way in which the 
production of phosphate rock by the Phosphate Recovery Corporation or its pro- 
cesses be limited to the present existing producers (i. e., by an exclusive licensing 
arrangement) and that this is the only way in which this could be accomplished. 
He stated that the stockholders of the Phosphate Recovery Corporation have a 
right to refuse any other way and would never ratify any agreement made to 
cover the situation in any different manner. Mr. Burrows stated that he would 
agree that the Phosphate Recovery Corporation would not grant a license to 
anyone outside of the present existing producers for a period of 30 days and gave 
assurance that if at the end of 30 days more time was required and Satisfactory 
progress was being made, the time would be extended. He said that within the 
past four or five days he had made a bitter enemy by refusing to grant a license 
at this time. 

In regard to point B, Mr. Bullwinkel stated that he wanted only the same rights 
for his processes as the Phosphate Recovery Corporation enjoyed in theirs and in- 
dicated he was willing to agree to any restrictions in respect to his processes as 
the Phosphate Recovery Corporation agree to in respect to theirs. 

* * ES * * * * 

Mr. Burrows stated that the Phosphate Recovery Corporation do not want 
to do business with anyone excepting the present producers but cannot agree 
that if it cannot do business with the present producers that it will do business 
with no one else. He stated that any additional tonnage produced outside of 
existing producers would hurt the International Agricultural Corporation as 
much as any one else and possibly more, and therefore it was in the interests 
of the IAC not to have the Phosphate Recovery Corporation do business with 
any one excepting the present producers. 

Mr. Bowker stated he was willing to take a chance on the PRC and the 
existing producers reaching an agreement in regard to an exclusive licensing 
arrangement, but stated he did not wish his remarks to be interpreted to mean 
that he was to be bound to any 30-day period. * La 


The minutes of January 24, 1934, further stated that— ® 


There was no discussion of any of the points raised in Mr. Bullwinkel’s memo- 
randum excepting A, B, C and D, as above, and no assent given by the meeting. 
to any of the points excepting point D. 


The French agreement was ratified by PEA on January 29, 1934, 


as shown by the minutes of that date. In the minutes of the same day, 
the following appears :” 
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PATENTED PROCESSES 
After discussion and on motion duly made and seconded, it was unanimously 
Resolved, That any member is free to develop and exploit any patented process 
for the production and/or recovery of phosphate rock which it has acquired or 
may in future acquire without restriction in regard to exploitation being limited 
among the members of the Association. 


Following this, during the spring and summer of 1934, exclusive, 
license agreements between Phosphate Recovery Corp. and all mem- 
bers of PEA except Phosminco and International were concluded.” 
Phosphate Mining Co. did not take out a license until 1940, at which 
time an exclusive license was issued.* Instead of using an exclusive 
license, such as was issued to other members of PEA, International, 
which owned 50 percent of the stock of PRC, had the latter build sev- 
eral custom plants on its properties.”* In the exclusive licenses which 
were granted to other members of PEA, however, International was 
given the right to secure exclusive license for the patent on terms and 
equality with those already issued.” 

The following language appears in all of the exclusive licenses issued 
to members of PEA, except that the list of companies in each differs 
in that the lessee’s name does not appear therein :”° 


Now, therefore, in consideration of the premises and in consideration of the 
royalties hereby reserved and of the covenants on the part of the licensee here- 
inafter contained, the licensor hereby grants unto the licensee a license which 
shall be of the exclusive nature hereinafter set forth in paragraph 1 hereof, 
to use any and all of the inventions described and claimed in the Letters Patent 
within this lisense, at the licensee’s mines or mills situate in the Florida Pebble 
Phosphate Field, which shall be regarded as the Counties of Polk, Hillsborough, 
DeSoto, and Hardee, State of Florida, but not elsewhere, only for the purpose 
of treating phosphate rock and/or phosphorus bearing materials belonging to 
or controlled by the licensee and dug or otherwise produced in said Florida 
Pebble Phosphate Field, and to yend the concentrates and other products resulting 
from the use and exercise of the said inventions, during the terms of the Letters 
Patent within this license or any of them, and any extension thereof, but not 
beyond December 31, 1954, when this license shall terminate, subject never- 
theless to the following conditions which are hereby agreed to: 

1. The license herein granted shall be exclusive within the said Florida Pebble 
Phosphate Field, (a) except for licenses on the same royalty terms (and not 
otherwise) as the terms herein set forth, which the licensor may have granted 
and shall have the right to grant to any or all of the following companies: 


The American Agricultural Chemical Co., 420 Lexington Avenue, New 
York, N. Y. 


1 Tr. 121-125, 208, 209, 210. 
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Coronet Phosphate Co., 19 Rector Street, New York, N. Y. 

The Phosphate Mining Co., 110 William Street, New York, N. Y. 

Southern Phosphate Corp., Baltimore Trust Building, Baltimore, Md. 

Swift & Co., Union Stock Yards, Chicago, Il. 
which companies are hereinafter referred to as “other exclusive licensees”; and 
(b) except that the licensor reserves the right to use said inventions for the pur- 
pose of treating any and all phosphate rock and/or phosphorus bearing materials 
belonging to or controlled by International Agricultural Corporation and/or the 
“other exclusive licensees”; and (c) except that the licensor reserves the right 
to use said inventions for the purpose of treating phosphate rock and/or 
phosphorus baring materials located at. Pembroke, Fla., and belonging to Pembroke 
Chemical Coompany; and (d) except that the licensor reserves to itself the right 
to grant to International Agricultural Corporation a license to use any and 
all of the inventions described and claimed in the Letters Patent within this 
license on the same royalty terms as those hereinafter set forth in paragraph 
2 of this agreement; and (e) except that the license granted by this agreement 
shall cease to be of the exclusive nature set forth in this paragraph, upon the 
eventualities described in and provided for by paragraph 3 of this agreement. 


It was provided that the exclusive features of the license would 
cease unless (1) a certain amount of royalties were earned, (2) less 
than two of the other companies named should have executed similar 
agreements within 60 days from the date of the particular agreement 
quoted from above, and (3) unless at least two of the companies had 
completed and put into operation a plant for its own use having a 
normal capacity for producing annually not less than 50,000 tons prior 
to September 1, 1934.”¢ 

Coronet did not take out a license with PRC for the flotation process 
until November 18, 1941. The license secured at that time is non- 
exclusive ™ and contains this clause: ; 

Now, therefore, in consideration of the premises, in consideration of the royalties 
hereby reserved and of the covenants on the part of the licensee hereinafter 
contained, the licensor hereby grants unto the licensee nonexclusive license to 
use any and all inventions described. 

When International sold its share of the stock of PRC it was issued 
a nonexclusive license. AAC has recently had Minerals Separation 
North American Corp. change its license agreement for the flotation 
process from an exclusive to a nonexclusive license.” 

Under these arrangements the flotation process was exclusive to 
members of PEA.®° Officials of members who testified in this matter 
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state that members of PEA did not actively seek to secure an exclusive 
license arrangement between themselves as a group and PRC but that 
Mr. John T. Burrows of International and PRO® brought great 
pressure to bear upon members motivated by two considerations 
namely, (1) that royalties paid on exclusive licenses are greater than 
on nonexclusive licenses and (2) the fear that there would be another 
process turn up which although not quite as good as the flotation. 
process of PRC would be good enough to make it unnecessary for 
members to rely upon PRC.*? These contentions of these witnesses 
are supported by an interoffice memorandum taken from the files of 
AAC dated February 7, 1934, on the subject of flotation process.** 
This memorandum had the following to say about the exclusive fea- 
tures of the license agreement proposed by PRC at that time. 

Particular emphasis is being placed upon the yalue of the exclusive right to 
use the Phosphate Recovery Corp. processes. The agreement is not exclusive 
in fact, inasmuch as it is the intent and desire to license all existing operators 
in the Florida Phosphate Rock area. The existing mining group is the only 
potential market for this process. 

It is my view that we (this company) would be perfectly willing to waive 
the exclusive feature of the Agreement, and guarantee the Phosphate Recovery 
Corp. a reasonable annual minimum income for our use of their processes. 
Certainly, the Phosphate Recovery Corp. does not expect us to assume any part 
of the liability in respect to license agreements which they may make with 
other companies. 

If the exclusive feature is waived, we thereby recognize the right of the 
Phosphate Recovery Corp. to grant nonexclusive licenses. 


Another significant portion of the memorandum reads as follows: 


Mr. Arnold, Mr. Stock:and I have reviewed this matter together, and it is 
our joint feeling that you, Mr. Arnold and I can sit down to advantage with 
Mr. Burrows and reach a definite agreement on the basic differences that now 
ewist, such as exclusive versus nonexclusive license feature; group minimum 
guarantee versus mimimum guarantee by individual companies; limit upon 
royalty payments either time or dollars; and position of the IAC as a licensee, 
[Italics supplied. ] 

The officials of Phosminco testified that although that company 
received an exclusive license it did not request same and would have 
been just as well satisfied with a nonexclusive license.** 

In the hearings held by the congressional committee investigating 
phosphate resources of the United States in 1938 there appears the 
following exchange between Senator Claude Pepper of Florida and 
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Mr. Charles Heinrichs who at that time was still with International 
and PRC: ® 


Senator Pepper: Mr. Heinrichs, what is the policy of the International Agri- 
cultural Corporation about holding these licenses? Supporse someone wanted 
to go into the field and applied to the International Agricultural Corporation to 
use the flotation process, is it customary for them to obtain such a privilege? 

Mr. Hetnricus. That is the general policy and it has been made available to 
the operators in the Florida and Tennessee fields and the hard rock. 

Senator Peprrr. You don’t know of any reason or any instance in which they 
have refused to grant a license to another producer? 

Mr. Hrtnricus. No, sir; I do not. 

Senator Peprer. Simply because they did not want more competition in the 
field? 

Mr. Hertnricus. No, sir. 

Congressman Case. Is the patent available on the open market to all 


operators? 

Mr. Hernricus. Yes, Sir. 

Despite these statements made by officials of members that the ex- 
clusive feature of the license agreements was not considered of value, 
the record indicates that from time to time this feature was con- 
sidered as protection by those companies against new production by 
certain of their very important domestic customers who own sub- 
stantial deposits in the inactive field. 

It has been seen above that PRC refused to grant a license to a 
company outside of the membership of the PEA, thereby making a 
bitter enemy. This was during the period of negotiation between 
the members of PEA and PRC with reference to exclusive licenses and 
with reference to the ratification of the French agreement.*® 

One of the most important domestic customers of members of PEA 
which owned substantial deposits in the Florida pebble phosphate 
field is a former member, Armour Fertilizer Works. Armour also 
owns phosphate deposits in the Tennessee field. It has issued a 
nonexclusive license for the flotation process for use in the Tennessee 
field.*” 

Armour made application for a license to use the flotation process 
on its Florida properties also. This was in the latter part of 1934 
and the early part of 1935, only a short time after the exclusive 
license had been issued to various members of PEA. With refer- 
ence to this application, Mr. C. F. Hagedorn, vice president of 
Armour, wrote Mr. W. F. Eger, Bartow, Fla. who had charge of 
the company’s Florida properties, on February 5, 1935, as follows. 

8 Wx. 782, pp. 988-989. 
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Since my return we have been having a run-in with the IAC about this 
flotation process. They notified us that at the present time they could not give 
us a license for the use of the flotation process for Florida, because they have 
given an option to the present producers in the Florida pebble field for the 
exclusive rights to this process, which option has to be exercised by May 20. 
The license we have is only for Tennessee, but it has been understood between 
us right along that we could get the Florida license any time we wanted it. 
We are now demanding a Florida license and will have to wait and see what 
happens. In the meantime please consider this confidential.” 

Armour was never granted a Florida license because to grant one 
would have been contrary to the exclusive feature of the licenses 
granted to members of PEA. 

The question has come up as to whether or not Armour could have 
reentered production to satisfy its own requirements and for the sale 
in export and domestic production over and above said requirements 
on an economic basis without the use of the flotation process. In this 
connection the above quoted letter from Mr. Hagedorn to Mr. Eger 
at a time when Armour was actively seeking a Florida license must 
be weighed against statements which it and members of PEA have 
made since this matter was initiated and in the light of the allegations 
in the bill of particulars. One of the officials stated that it was his 
opinion that Armour’s deposits were of such a nature that the flotation 
process is of no value. He pointed to the fact that his company, In- 
ternational, has a mine in the same area where Armour has its deposits 
and that the flotation process is not used there because it “will not 
operate profitably on that work.” ® He further stated that the flotation 
process would be of no use whatever to Armour if the characteristics 
of its property are the same as the mines in at area. 

Another witness stated as follows :” 

I would like to call the attention of the examiner to the fact that during the 
period we have been talking about and prior to 1940 the Phosphate Mining Com- 
pany mined some properties belonging to Armour & Company and paid royalties on 
the production from that property, and at that time it was not operating its 
flotation plant, if that might be of interest to the Commission. 

On October 9, 1944, after it had been advised that PEA and its 
members had been summoned in this Matter and of the paragraph of 
the bill of particulars relating to the flotation process, Armour ad- 
vised the Commission as follows :” 


Ags to whether or not in our opinion we could have reopened our Florida mines 
for the purpose of fulfilling such requests without obtaining a license agreement 
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for the use of the flotation process, I would advise that we could have reopened 
these mines without obtaining such license agreement, as the saving in cost 
through the use of the flotation process would not have been sufficient to prevent 
our going ahead if we had so desired. 


- Another very large and important domestic customer is the Vir- 
ginia-Carolina Chemical Corp. (V-C), Richmond, Va.” As was the 
case with Armour and other domestic customers owning inactive de- 
posits, the question of whether or not Virginia-Carolina Chemical 
Corp. could mine its requirements cheaper than it could buy them al- 
ways presented itself when negotiating for the purchase of phosphate 
rock. 

In September of 1934, V-C and AAC were negotiating for the re- 
newal of the contract under which AAC had been furnishing V-C’s 
requirements of phosphate rock. The rate on the old contract was 
$1.95, which V-C was well satisfied with. An interoffice memorandum 
of the AAC indicates that because of increased cost of production it. 
was willing to sign a 1-year contract at $2.25. The memorandum 
then states as follows :** 


Mr. McGrath stated that he would recommend to his company that they open 
up their own mine rather than pay the above price. He stated that his company 
had new management, which was in favor of operating their own mines. He 
stated that instead of putting in a dragline, he intended to operate by putting 
in a flotation process for their debris dumps. He said he could get 68 percent 
or 69 percent rock and that the ratio of concentration would 4:1. 

We told him that on such a ratio we thought the cost of his rock would be 
$2.50 a ton and that $2.35 or $2.25 on a sliding scale would seem to him like 
a low figure, and requested that he study this matter and see if he did not agree 
with us. Upon leaving, he stated that he would come back to see us some time 
in October, as there was no hurry in the matter. 


In a later interoffice memorandum of AAC on the same subject dated 
December 8, 1934, the following is stated: ® 


Mr. McGrath has stated that he might operate his own mine in Florida, which 
has been shut down since 1920. To mine 150,000 tons a year of washer rock, 
he would have to make an investment of at least $150,000, and his cost for rock 
would be about $2.50 per ton. Mr. McGrath also suggested that he could recover 
rock by flotation from debris piles. On account of the low ratio of recovery 
from his debris piles, we estimate it would require two flotation plants to pro- 
duce 150,000 tons per year. For this his total investment would be not less than 
$300,000 and the cost of concentrate about $2.35 per ton. H owever, he could not 
obtain a license to use the flotation process under the existing exclusive license 
agreements. [Italics supplied.] 


® Subsequent to hearings on this matter, the Commission has been advised by Phosminco 
that Virginia-Carolina Chemical Corp., has acquired a majority of its stock. 

*3 Exs. 763A, 763B. See Tr. 1149-1158 for contentions of AAC, 

% Tbid. 

% Hx. 764B. 


PHOSPHATE EXPORT ASSOCIATION ET AL, 639 
555 I. Collateral Agreements and Understandings 


The new V-C contract was finally signed about J anuary 15, 1935. 
It covered 2 years with a price of $2.1714 which represented a compro- 
mise, the two companies’ final figures being only 5 cents apart. After 
the contract had been signed, a summary of the situation was incor- 
porated in another interoffice memorandum of AAC dated J anuary 
17,1934. This sattde in part as follows: ” 


McGrath had made very elaborate studies and estimates for opening up his 
mine at Fort Meade, where he claims to have an area containing 900,000 tons. 
He had an average of about 4 or 5 yards of overburden per ton, and about 4 
yards of matrix per ton. He was going to move his overburden with a dragline 
somewhat smaller than the ones we use. He was figuring a cost of 4 cents 
a yard for O. B. and he had a 90 cents cost per ton of rock for mining and 
washing, and a 30 cents cost for drying and shipping. This would total $1.36 to 
$1.40, to which he added insurance, taxes, and depreciation on the new invest- 
ment necessary to open up the mine, and additional administrative and general 
expense, bringing his total cost, exclusive of his present shut-down cost, up to 
$2.15. This was based on $1.00 oil at the Port, and he allowed a 2 cents 
increase for a 10 cents increase in oil, bringing his cost up to $2.17 with oil at $1.10. 

The V-C wanted to pay somewhat less than $2.15, so that they would gain 
some advantage by buying, rather than by producing their own rock. They finally 
offered to pay us $2.15 and we were holding out for $2.20. The final price was a 
compromise between these two figures (Mr. McGrath told me that my estimate 
of $150,000 necessary expense to open up his mine was conservative. I did not 
See his estimate, but believe it was as much as $200,000). On the whole, we are 
very well satisfied with this contract. [Italics supplied.] 


One of the officials of AAC who has spent most, if not all, of his 
adult life in the phosphate rock business estimated that the use of 
the flotation process makes a difference of from 25 to 35 cents in the 
cost of production, depending on the quality of the deposit from which 
the waste dump is produced, except that the process is not of any 
saving where the waste dump results from low grade deposits. He 
was questioned on the stand concerning statements made in the above- 
quoted memoranda with reference to plans which V-C had for using 
the flotation process. He was asked whether or not AAC and V-C 
would not have been 30 cents apart instead of only 5 cents if V-C had 
had the use of the flotation process. His reply was in line with con- 
tentions made on the stand that the flotation process cannot be used 
on the grade of rock involved in this contract, 68 percent, and that 
the use of the flotation process on this grade deposit would have been 
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of no financial benefit to V-C.1_ This official was reminded of state- 
ment made in one of the memoranda quoted above ? as follows: 


He stated that instead of putting in a dragline, he intended to operate by 
putting in a flotation process for their debris dumps. He said he could get 68 
percent or 69 percent rock, and that the ratio of concentration would be 4:1. 

We told him that on such a ratio we thought the cost of his rock would be 
$2.50 a ton and that $2.35 or $2.25 on a sliding scale would seem to him like 
a low figure. : 


This official was asked: ® 


* * * Does that refer to 68 and 69 percent? 


to which he replied : 4 


Certainly it doesn’t, but it isn’t profitable to do it. On a ratio of 4 to 1 it has 
never been done by anybody in the field that I know of, and certainly I wouldn’t 
do it, because it would cost more than it would to mine new rock. 


He made this statement in spite of the fact that the only grade under 
consideration at this time was 68/69 perecent.® 

As the time for termination of the above contract approached, ne- 
gotiations for its renewal were opened. When these contracts were 
renewed a different grade was sometimes specified. V-C did not 
always buy the 68/69 percent grade. It also bought from 72 per- 
cent on up into the higher grades. Also it had high grade as well as 
low grade deposits in the Florida pebble region.’ For these reasons 
the following interoffice memorandum of AAC dated July 17, 1937, is 
of particular importance: ® 


SALE OF PHOSPHATE ROCK TO CHARLESTON MINING CO. 


We have been discussing with Mr. Fick the proposed renewal of rock contract 
with the Charleston Mining Co. Inasmuch as we realize that the price which 
Wwe can obtain will be controlled by the current market quotations for like quanti- 
ties to potential miners, and also by what the traffic will bear without forcing the 
Charleston Mining Co. to open up their Florida properties, we think it may be 
helpful to review the facts concerning Charleston’s estimates of opening up their 
properties. 

When we visited Richmond with you in December, 1934, Mr. McGrath had 
made estimates, in great detail, of the cost of opening up and operating the 
Charleston Mining Co’s. property in Florida, to mine 68 percent rock. His 
estimate for opening was something over $150,000, and his estimated operating 
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cost—not including the existing shutdown cost—was $2.15 a ton for 68 percent 
rock. 

The Charleston Mining Co. owns high grade properties in Hillsborough County 
which are adjacent and very similar to our Carmichael property. They have 
never mined high grade rock in Florida. Owing to the lower tonnage of rock 
per acre on these high grade properties, a much greater yardage of overburden 
and matrix must be handled to produce a ton of rock, and a conservative figure 
would be $1.25 per ton higher than the cost of producing 68 percent rock, when 
not using the flotation process. As the Phosphate Recovery licenses on the 
flotation process are exclusive to those who have already taken licenses, the 
Charleston Mining Co. could not obtain a license. However, for purposes of 
argument, we will assume that by some means they could obtain a license. This 
would reduce their cost of producing 75 percent rock from $38.40 to $3.15 per ton. 
However, it would necessitate an expenditure of not less than $300,000. 

In order to produce 72 percent rock, they would have to operate both a high 
grade and a low grade washer, and blend the two kinds of rock in the proportion 
of 34 of a ton of 68 percent to 4% of a ton of 75 percent. 

* es & * * * * 


The lowest price quoted for 68 percent rock which we have heard of in the 
last few years has been $1.50, or 65 cents lower than McGrath’s estimate for 68 
percent on the basis of 1934 costs. If we were to give this total reduction to the 
Charleston Mining Co., it would bring our quotation down to $2.40. This seems 
like a very low price to quote, and I should hope to persuade the Charleston 
Mining Co. that it would be to their interest to purchase from us at 50 cents a 
ton lower than their cost, or $2.55 per ton for 72 percent rock—thus saving them- 
selves an initial investment of over $450,000 for two mining operation and the 
necessity of marketing their excess rock domestically at less than cost. If they 
went into the foreign market, it is likely that they would break the market, so 
that neither they nor anyone else would make any money in that market, and 
they would be left with a large investment on their hands, with no profitable 
outlet. [Italics supplied. ] 


The official who prepared this memorandum was questioned closely 
concerning the following portion: 


As the Phosphate Recovery licenses on the flotation process are exclusive 
to those who have already taken licenses, the Charleston Mining Company could 
not obtain a license.’ 


He stated: 


We had an exclusive license which contained in it a clause, which is already 
in the record here, that was exclusive to certain companies.” 

No; the negotiations between our company and Mr. Burrows were on this 
basis: We didn’t care at all whether it was exclusive or nonexclusive. He had 
tried for two years or more to sell us a license. We thought that his royalty 
was too high, and we said no. He tried to sell this exclusive feature, which we 
didn’t think was worth much to us, and we told him so, and you have a photo- 
stat of a letter which Mr. Carter, who then had something to do with these 
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negotiations, wrote to Mr. Bauer, who was then president, saying that it was 
immaterial to us; we didn’t care whether it was exclusive or nonexclusive. 

Finally we got this license. We took the license because we figured we could 
make money by using it, and we didn’t care whether it was exclusive,” 


This official was then asked whether or not the exclusive feature 


* * * even though you didn’t think it was worth much, it did furnish 
you a weapon in dealing with potential miners?” 


to which he replied: 


No; it didn’t furnish us with a weapon, and we never uSed it as a weapon. I 
took the assumption there in that memorandum to Carter, that because it was 
exclusive that the V-C couldn’t get it. Since that time I talked with the president 
of the Minerals North American Separation Co. * * * and he told me that 
that exclusive thing didn’t really mean anything. He said if anybody asked for 
it they would get it anyway. 

Since that time, of course, you have got a record there that we have asked to 
have ourselves made nonexclusive, and ours is a nonexclusive license.* 


Officials of V-C continued their studies and calculations of possi- 
bilities and advisability of opening up their mines in Florida, and the 
use of the flotation process. In December of 1937, they visited Mr. 
Jobn T. Burrows and Mr. James Barr, of International and PRC.1* 

They told these officials of PRC that they thought V-C was entitled 
to a license agreement for the flotation process in Florida, and wanted 
same. That they were not new operators and had a stand-by plant in 
Florida which had been closed down for some years which had helped 
the rock market. They were informed by Mr. Burrows of the name 
of the companies which held flotation process rights in Florida at that 
time. They told Mr. Burrows that if they could not get a flotation 
license they wanted International to give them the best possible sub- 
stitute. Whereup Mr. Burrows made a proposal under which Inter- 
national would handle the rock for V-C in the event V-C did not 
choose to use all of its product which International would produce 
International would agree to buy the overage at an agreed price. In 
a memorandum of V-C dated December 22, 1937, concerning these 
conversations, the following is stated: 


In thinking about working Florida ourselves, I think we should keep in mind 
that our company has not mined in Florida a great many years, and without a 
float plant I hardly see how we can compete with other large operators, with 
their new dryers and large but light drag line buckets, their float plants, ete., 
particularly if we can produce not over 68 percent or 69 percent#Be by EF. che 
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superphosphate from which would have to be built up by our Manufacturing 
Dept. with concentrated superphosphate in order to meet higher analyses now 
in demand by the users of fertilizer.® 


It was noted in a V-C memorandum dated March 1, 1938, that an 
examination had been made by one of the officials of the company of 
the possibility of securing the rights to use the flotation process. 
This official stated therein that it would be possible to secure the 
rights to the use of the general process about July 28, 1942, without 
license from the PRC. It further states: 


However, from the practical standpoint, it may be several years longer 
before the most economical and efficient combinations or reagents may be 
included without license. 

In the original basic patents several reagents are mentioned and, undoubt- 
edly, this process would be effective technically but may penalize the users 
from the standpoint of cost. Nevertheless, after July 1942 we would definitely 
be in a position to use flotation and would not be excluded entirely as we 
are at present. If at that time we make known our intention of engaging 
in flotation it may be possible to obtain rights under the most economical 
procedure, by the payment of royalties or, we may elect to engage in the flota- 
tion under the handicap of somewhat higher cost for reagents but at no 
expense for royalties.” [Italics supplied. ] s 


V-C had not secured rights to the flotation process by October 31, 
1938, when an elaborate prospectus on Florida phosphate rock min- 
ing was submitted to the executive committee of the board of direc- 
tors on the advisability of reopening the company’s Florida mines.?7 

On February 14, 1935, one of the officials of AAC was informed 
by Mr. Cliff Peters, of Birmingham, Ala., that— 


The Swann Corporation is definitely planning to open a rock mine at a 
location about 15 miles east of Carbor. Their principal object is to produce 
only enough rock for their own use in their furnaces at Anniston, but they 
are considering the erection of a flotation plant, and P. R. Corporation is 
making some tests on their sands at present. They would sell the flotation 
product on the open market, I think.18 


Mr. Peters stated that Mr. Klug of the Swann corporation in- 
tended to visit the AAC plant soon and asked that he be shown 
around. ‘This information was relayed to the New York office and 
was the subject of a memorandum by one of the officials of the of- 
fice to the Florida manager dated February 28, 1935, the subject 
of which was “Activities of Others in Florida.” He stated in part 
as follows: 
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When Mr. Klug of the Swann Co. visits you at Pierce, he may possibly bring 
up the subject of the cost of producing phosphate rock, or the sales prices. 

If he does not bring up either of these subjects, I would not mention either 
of them, if I were you. You will recall that two or three years ago, when 
Mr. Horn and Mr. Klug were at Pierce, Mr. Bowker gave them our out-of- 
pocket costs. * * *. As the thing worked out, they got some rock at a very 
low figure and they also found out what our out-of-pocket costs were. This 
data has probably been helpful to them in their plans and estimates in refer- 
ence to mining their own rock in north Florida. 

* *  * Tt would be the natural consequence of events, if another miner 
should enter the field and attempt to sell rock in competition with existing 
miners, at figures lower than the existing prices, for the present miners to be 
inclined to hold their business by reducing prices, even if they had to go as 
low as their out-of-pocket costs. 

No one knows whether or not the Swann Co. is really going to open up a mine 
in north Florida. Perhaps they do not know themselves, and Klug’s visit to 
Pierce may be for the purpose of getting further information to help them decide. 
It will be well, therefore, for you to be very indefinite as to costs and sale prices, 
but it would do no harm if Klug brings these matters up, for you to handle as I 
have above suggested.® 


An official of AAC, familiar with the Swann matter, stated that 
investigation had been made of the Owl Creek property owned by 
Swann and that it was found that it was not suitable for extensive 
mining purposes.”° This official also stated that Swann used phos- 
phate rock for chemicals, and was therefore unable to use the fine 
concentrates produced by flotation in its chemical manufacturing 
business.”4 

c. Pembroke Chemical Co. and the flotation process.—(1) Pro- 
ceedings.—The bill of particulars in this matter alleged control by 
the Association, 1984 through 1944, by means of private agreements 
between International, Phosminco, and PRC through permission of 
PEA, of 80 percent of the production of Florida Pebble Phosphate 
Rock from the deposits of Pembroke, a nonmember, for both domestic 
and export markets, by means of which control Pembroke was unable 
to secure a license to use the flotation process, without which its re- 
maining 20 percent could not be processed as concentrates for export 
or domestic business. Exhibits were put into the record and testimony 
given concerning this allegation.” 

(2) Negotiations—The story of how Pembroke came into exist- 
ence as a factor in the Florida pebble field is as follows: 2 Coronet 
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owned certain land and debris dumps in the vicinity of Pembroke, 
Fla. It formed a joint venture with Metall for the erection of a blast 
furnace for the production of elemental phosphorus. A great amount 
of money was expended on this project. It operated for a short time 
and then closed down proving to bea failure. After that the Albright 
& Wilson Co. of England interested itself in this property and bought 
the Coronet interest. Thereafter Metall, a German concern, and 
Albright & Wilson, the English concern, formed a domestic corpora- 
tion known as Pembroke Chemical Co. which took title to two large 
debris dumps and the blast furnace which still exists. 

Pembroke was managed by an experienced phosphate man, who 
operated the property for a number of years. These operations are 
now closed down. They produced a low grade phosphate of high iron 
and alumina content satisfactory to the electric furnace purposes of 
Pembroke’s affiliates.** 

Albright & Wilson of England is affiliated with Electric Reduction 
Co., Buckingham, Canada, Oldbury Electro-Chemical Co., Niagara 
Falls, Ontario, and Pembroke. Pembroke furnishes the requirements 
of Albright & Wilson, Electric Reduction Co., and Oldbury Electro- 
Chemical Co. All of these manufacture chemicals and require rela- 
tively coarse rock which can be suspended in their electric furnaces. 
They cannot use the fine concentrates which are the product of the 
flotation process.” 

Coronet’s share of the joint venture and the debris dumps were 
acquired by Albright & Wilson in the spring of 1933.%* It was realized 
that if the debris dumps were to be processed for the production of 
phosphate rock, it would be necessary to employ the flotation process. 
Otherwise they would be worthless.”” Nonexclusive license agree- 
ments had been issued to producing companies in the pebble field in 
1932.28 It was therefore certain that Pembroke would have to make 
some arrangement with PRC to secure a license. 

In the meantime, negotiations got under way for the various inter- 
national agreements and as early as September 1933, the importance 
of the flotation process was called to the attention of the French by 
PEA because of the fact that Phosminco had developed a patent of its 
own which, according to the London office, gave Phosminco a “con- 
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siderably reduced cost of production” all of which made PEA the more 
anxious to secure the membership of this company.” 

Mr. Grace of PEA contacted Mr. Bullwinkel of Phosminco by tele- 
phone and suggested that Phosminco join the association because 
O. & C. was expected to rejoin and that if both O. & C. and Phosminco 
joined then, the only other existing company producing phosphate 
which would not be represented by PEA would be Swift, 

* * * and that if all of the producers of phosphate with the exception of 
Swift & Company were represented by the Association it would be much easier 
to try to come to an agreement with the French.®° 
Neither Mr. Grace nor Mr. Noyes of PEA made any representations to 
Phosminco that no one would export any pebble outside of PEA ex- 
cepting Swift and it was understood by all that there was always a 
possibility that some new producer of pebble might enter the field 
and special provision was made for such contingney through incorpo- 
ration in the French agreement of the so-called “escape clause.” # 
With these asssurances Pembroke joined PEA after O. & C. had become 
a member, Authority was given by the council on October 10, 1938, 
for the signing of the French agreement.*? Phosminco was repre- 
sented on the council at this time,** and voted with council to authorize 
the French agreement with the same understandings in mind as it 
had when it became a member, to-wit, that Swift would be the only 
existing producer of phosphate outside the association and that special 
provision was to be made for Swift.* 

When the council of PEA gave authority for the French agreement, 
Pembroke had not yet approached PRC for a license agreement to use 
the flotation process.** Members, therefore, authorized the French 
agreement without reference to or knowledge of the Pembroke matter.®* 

Because of the necessity of securing the use of the flotation process 
in the development of the debris dumps acquired by Pembroke,’* 
officials of Oldbury Electro-Chemical Co., Pembroke, and PRC con- 
ferred in November of 1933, and reached an agreement between Pem- 
broke and PRC in connection with the recovery of phosphates from 
the Pembroke dump. Prior to and during these conferences, Pem- 
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broke requested a license for the flotation process. Pembroke was put 
off and did not succeed in this request.*® The agreement which re- 
sulted was a compromise, entered into because of the resistance on 
the part of Minerals Separation North American Corp., the owner 
of the other 50 percent of the stock of PRC having English stock- 
holders apparently closely associated with Albright & Wilson and not 
being a phosphate rock producer.*° 

The agreement concluded in November 1933, was between BRC, 
International and Pembroke. Under this agreement, PRC was to 
build and operate for the account of Pembroke a flotation plant to 
reclaim the prosphate in the tailing dumps at Pembroke, the tonnage 
involved being approximately 150,000 tons per annum. International 
was to take title to 80 percent of the deposit and Pembroke retained 
title to the remaining 20 percent. International sought in the first 
instance to take over all of the tonnage produced by PRC but Pem- 
broke insisted on reserving enough tonnage to take care of their annual 
requirements. Pembroke did not plan on using the 20 percent pro- 
duced and so reserved since it would be fine concentrated material 
and their affiliates used coarse rock. Their plan was to retain control 
over the 20 percent in order that they would be guaranteed fine phos- 
phate to exchange for their requirements. PRC was then engaged 
by International and Pembroke to treat their respective portions of 
the phosphatic material.“ 

Under the agreement, International was to pay Pembroke for the 
80 percent interest in the debris dump and PRC was to receive a 
royalty for its treatment of the material belonging to both Pembroke 
and International and its regular royalty for the use of the process. 
The concentrates to be delivered to International supplanted what 
would otherwise be produced by them and shipped against its regu- 
lar contract. The concentrates delivered to Pembroke were subject 
to no restrictions whatever, since Pembroke was not a member of 
PEA. Pembroke’s interest in the matter, however, was to secure coarse 
material for its affiliate’s requirements; therefore, it proposed that 
International give it regular pebble, that is, the course pebble, up to 
the extent of their affiliate’s annual requirements, in exchange for an 
equal value in concentrates out of the 20 percent which belonged to 
Pembroke, provided further that International would then buy from 
Penbroke any part of its annual production not so absorbed by its 
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affiliate’s requirements. In return, Pembroke agreed that if Interna- 
tional would so agree, it would refrain from selling any of its tonnage 
on the market (Ex. 18B, 17B). 

The French agreement was signed on December 12, 1988. As of 
that date, only International knew of the Pembroke matter. Swift 
had become a member and so it was thought by all members of PEA 
except International that all existing producers were now covered by 
the French agreement. 

The Pembroke matter first came to the attention of the membership 
of PEA through a letter from International to the Association dated 
December 20, 1933. In this letter, International told of the agree- 
ment with Pembroke and PRC. International stated that its interest 
in the matter was prompted by reason of the fact that there was a 
very substantial tonnage of high grade rock which would result 
* * * in an unstable market and low prices for the members of the industry 
now engaged in the export trade, * * * = 
* * % the International Agricultural Corporation has been negotiating with 
the above parties in the hope that some plan might be evolved whereby this 
menace could be removed.“ [Italics supplied. ] 


International had the following to say about the 20 percent which 
Pembroke reserved from the dump: ; 

The other 20 percent of the annual production, say from 20,000 to 30,000 tons 
per year of 77 percent rock, will remain the property of the Pembroke Chemical 
Co. Therefore, since neither Oldbury Electro-Chemical Company nor Albright 
& Wilson can use fine rock, this tonnage, unless controlled in some manner, will 
presumably be sold in the most attractive market.“ 

International then made two proposals to the Association and its 
members.*® These were discussed by the members of the Association. 
Upon receipt of this letter, the Association prepared a circular letter 
to its members, dated December 22, 1933, which sets out the situation 
at that time with very clear statements. It reads as follows: * 


PEMBROKE CHEMICAL COMPANY 


We enclose herewith copy of letter from the International Agricultural Cor- 
poration, dated December 20, 1933, which speaks for itself. 

In respect to the 20 percent of the annual production of the Pembroke Chemical 
Company which will remain their property, there are three possible courses, viz: 

(1) Each member to purchase his share of this tonnage at the market, as 
per the first proposal of the I. A. C. 
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(2) The I. A. C. to take this entire tonnage, supplying outside of their quota 
the annual requirements of Oldbury Electro-Chemical Company and/or Albright 
& Wilson, but not exceeding the 20% participation of the Pembroke Chemical 
Company in their annual production, as per the second proposal of the I. A. C. 

(3) No arrangement at all with the Pembroke Chemical Company in respect 
to this tonnage which will leave this tonnage free to be sold in the open market. 
This course is most likely to have a very disbursing effect on the export market. 

Oldbury Electro-Chemical Company and Albright & Wilson together took 23,000 
tons of pebble phosphate in 1933 and have so far contracted to take 17,000 tons 
for shipment during 1934. 

After a full discussion of this matter with Mr. Grace, we are of the opinion 
that it is to the best interests of all concerned to adopt the second course, i. é., 
accept the second proposal made by the I. A. C., as per their letter of the 20th. 

If all members are in agreement with us that this is the best course to pursue, 
and will so advise us promptly we will advise the I. A. C. that their second proposal 
is accepted. The matter can then be confirmed at the next regular council meet- 
ing. However, if there is a difference of opinion among the members as to the 
best course to pursue, it will be necessary to call a special meeting of the council 
to decide upon this matter. 

It is requested that each member advise us promptly his views on this matter, 


In making these proposals, International stated that the first one 
would have the effect of controlling the European sales price of such 
tonnage and would make it necessary for the Albright & Wilson in- 
terests to continue to buy their requirements of coarse rock from the 
Export Association.** 

With reference to the second proposal, International emphasized 
the fact that it was to be understood that if it agreed to remove 
* %* * this tonnage from the market by proceeding under the last-named 
alternative, any tonnage delivered by us to Pembroke Chemical Co. in exchange 
for concentrates must not be charged to our quota.® 

Although the French agreement had been signed, it had not yet been 
ratified by members of PEA. Since the French agreement provided 
that any shipments made outside the Association were to be deductible 
from PEA’s quota therein, the emergence of the Pembroke matter 
was of considerable concern, and the Association’s officials were hard 
put to it to compose the differences between their members and secure 
an agreement between them on the subject in order that they would 
be willing to ratify the French agreement.*? In addition, members 
_ were concerned because if International were permitted to exchange 
rock with Pembroke to the extent of Pembroke’s 20-percent share of 
the Pembroke debris dump, that in effect gave International an exemp- 
tion from the rules and regulations providing against shipping outside 
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the Association, or looking at it in another way, it gave International 
a larger quota in the Association.° 

Tn response to the circular letter of the Association to its members 
dated December 22, 1983 ®t some of the members signified their agree- 
mont to proposal No, 2% AAC withheld its agreement to either 
proposal pending discussion at the next regular council meeting.® 

Phosminco registered its first objection to this plan on December 
27, 1N83, ina letter to PHA. Tt stated this was the first news it had 
of this development and that since PRC did not control all of the 
processes for recovering tonnage from debris dumps (evidently re- 
ferring to the processes owned by Phosminco) it thought the entire 
matter required careful consideration “as it may have a far reaching 
effect,” and reminded PHA of the resolution adopted on October 10, 
1938, in connection with the authorization for the French agreement 
whereby members agreed not to dispose of their mineral deposits 
Without first making arrangements for the shipment thereafter in 
export through PEA by the successor in title, and stated that— 

It has been our understanding that the production of the Phosphate Recovery 
Corporation is controlled by the I. A. GO. and therefore we understand that the 
Phosphate Recovery Corp. would not be producers of phosphate free to sell in 
contlict with the resolutions of October 10, 1933." 

Phosminco further reminded PEA of the fact that in the French 
agreement PEA represents that for the purpose of the agreement, 
all of the producers and sellers for export of Florida pebble phosphate 
in this country are members and are bound by the agreement. 

As our signature to the resolutions of October 10, 1983, and the French agree- 
ment was made in accordance with the above understanding, we protest against 
either the International Agricultural Corporation or Phosphate Recovery Cor- 
poration permitting any of their production remaining the property of the 
Pembroke Chemical Corporation unless there be made the necessary reservations 
against export sales of such production in accordance with the rules and regula- 
tions of the Association or unless I. A. C. absorbs such tonnage in their Associa- 
tion export quota. If I, A. GC. were to be free from such restrictions which are 
hecessary because of the French agreement, the purpose of that agreement could 


be readily frustrated by any other company. We must reserve our right to 
protect our company. 


We note that the I. A. G., feeling that 150,000 tons of high grade rock would 
result in an unstable market and low prices have arranged a plan whereby 
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80% of this tonnage will be acquired by the I. A. C., which leaves 20%—or 20,000 
to 30,000 tons of 77%. still to interrupt a stable market. This tonnage is appar- 
ently fine rock probably to be produced by the Phosphate Recovery Corp. or by 
Some other company by their process. We are now asked together with others 
to participate in disposing of these 20,000 to 30,000 tons. As the I. A. GC. state 
that Oldbury and Albright and Wilson cannot use the fine rock, why do Pembroke 
Chemical Co. desire to retain this tonnage? 

We are opposed to participating in this transaction in any way and therefore 
decline to have any part in it.® 


Phosminco was also disturbed by the Pembroke matter because one 
of the affiliates of Albright & Wilson, the Oldbury Electro-Chemical 
Co., had been a customer of Phosminco for many years and it prized 
the business. 


* * * so highly we will use our best efforts to protect this business, 

As Messrs. Albright and Wilson cannot use fine rock we hope to have the 
privilege of furnishing them pebble through sales by the Association while we 
are members.™ 


These objections brought forth a letter from International, dated 
January 3, 1934, to PEA, in which it denies that International con- 
trolled PRC, and states that Pembroke and its associates were not 
bound in any way as to disposition of the tonnage which they owned, 
the 20 percent, that they could sell it or use it as they saw fit. 


If they choose not to use it, they will presumably buy phosphate rock in the 
open market and neither Phosphate Mining Company nor any other member has 
been deprived of making a sale. Our suggestion was simply to the effect that, 
if there was any of the Pembroke annual tonnage of phosphate rock not con- 
sumed by them, we would make a contract with them to take it off their hands 
so that it would not be sold in the export market in competition with the export 
association. 

Therefore, regardless of the mechanics of the arrangement or of the terms 
and conditions (which we do not believe the Council expects us to reveal), the 
substance as well as the spirit of the matter is to the effect that neither Inter- 
national nor Phosphate Recovery own nor control the disposition of the tonnage 
which belongs to Pembroke Chemical Company.” 


Phosminco was not satisfied with this explanation, as shown by its 
letter to PEA dated January 4, 1934. In this it stated that it was 
surprised at the statement by International that that company did 
not control PRC and that— ; 

If this is so, or if there is more than only a matter of verbiage as between 


control of the corporation and control of its product, then a question might arise 
under article V of the rules, export sales. 
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It must be either that the Recovery Corporation’s production is controlled 
by the I. A. G., or that the understanding on which we entered the Export 
Association and on which the French agreement was made has no foundation ; 
in which latter case we and others would be relieved from what we have hereto- 
fore supposed our obligations to be. This might be optional on our part, and 
also there might be procedure to be invoked in respect of penalties under the 
rules and regulations in case the Recovery Corporation’s production is not con- 
trolled for export as was understood. We do not quite see why the proposition 
which has been put forward by I. A. C. should be permitted to have any bearing 
on or prejudice export arrangements as have been covered in the Association 
agreement and the French agreement. 

For our part if IAC is now willing to assume full responsibility for the 
production of the Phosphate Recovery Corporation as well as for the entire 
tonnage produced from these Pembroke Tailings Dumps in their export quota 
tonnage, we would very likely be agreeable. to this without taking recourse 
to the rules and regulations of the Export Association and the French agreement.” 


In reply, International reiterated its contention that it did not 
control PRC, and that PRC was not a producer as contemplated 
in the French agreement and in the rules and regulations of the 
Association.®° 

At the insistence of Phosminco, International submitted a detailed 
explanation of the relationships between itself, Pembroke and 
PRC# 

In this explanation, International stressed the fact that it was 
attempting, through these efforts, “to control this tonnage,” ° “be- 
cause it would presumably be sold in the most attractive market.” ® 

In an effort to compose these differences betwen Phosminco and 
International, officials of PEA issued certain statements on the sub- 
ject, as follows: 

Mr. Grace stated that as he had viewed the matter this dump in the hands 
of Pembroke was @ serious menace to the industry and that the IAC as a 
practical matter had stepped in to remove this menace, and that it was purely 
a question as to what extent the other members should participate in the 
removal of this menace. [Italics supplied. ] 


With reference to this comment, Mr. Bulwinkel of Phosminco stated 
on the stand that he did not consider the Pembroke dump a serious 
menace to the industry but thought that all of this talk by Mr. Grace 
was simply an attempt to back up Mr. Burrows’ selling argument.® 
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Mr. Grace further stated in a memorandum to the members ® con- 
cerning Pembroke Chemical Co. dated January 16, 1934, as 
follows: ® 


ARGUMENT: Phosphate Recovery Corp. had previously given nonexclusive 
licenses to use its flotation process to others and could not reasonably be 
expected to refuse to grant a license to Pembroke Chemical Co. or to build a 
flotation plant on the property of the Pembroke as it had offered to do to 
other equally responsible parties but, realizing the embarrassment to the indus- 
try that would come if either of the above steps were taken without further 
protection, they acquainted the IAC with the situation and all parties together 
worked out a plan which, while it confirmed to the Pembroke Chemical Co. 
the protection which the latter secured when it bought the Phosphate dump 
from the Coronet Phosphate Co., it also protected both the domestic and ea- 
port businesses of the Pebble miners as far as possible with the exception of 
the movement to the Pembroke Chemical Co.’s own affiliates. To say that 
the P. R. C. should not have made the arrangement under discussion with 
the Pembroke Chemical Co. because they might later on be able to make an 
exclusive licensing arrangement with all the present producers in Florida is 
not to my mind a fair criticism in view of the long delay which Mr. Burrows 
states has occurred in bringing the negotiations for an exclusive license to a 
head. I think the situation that has been brought about by the IAC’s stepping 
into the picture is a very much better one for the Industry than would have 
been brought about if the IAC had not so stepped in, and having reference 
to the work which has been done by the IAC and the PROC to defeat the efforts 
of the Russians to invade this market, I prefer to believe and do believe that 
their main interest was to protect as far as possible the market situation which 
obtained prior to the advent of the Pembroke Chemical Co. on the scene. 

I cannot at this writing see any way in which the arrangement is in conflict 
with the Rules & Regulations of the Phosphate Export Association. 

I am inclined to the opinion that still further protection to the Industry as a 
whole will result if the P. HE. A. permits the I. A. C. to exchange coarse phosphate 
with the Pembroke Chemical for the latter’s fine phosphate up to the amount of 
the latter’s requirements and to purchase the balance of the Pembroke Chemical 
Co.’s fine phosphate for cash. Such an arrangement will take all the phosphate 
belonging to the Pembroke Chemical Co. off the market and although it involves 
a contribution from each member of the Export Association of their share of 
the Albright & Wilson export tonnage. I believe that the end obtained is worth 
the price. 

FRENCH AGREEMENT: Whether or not the Association gives its consent 
to the proposed exchange of coarse for fine phosphate between the I. A. C. and 
Pembroke Chemical Co., I think that it cannot be reasonably disputed that the 
export situation will be greatly improved if the French agreement is ratified 
and I can see no reason for delaying this ratification which as stated at the 
meeting last Friday, is due to be deposited in Paris on February 1st next. 

I am unable to see in the record which has been submitted to me by Mr. Bur- 
rows anything justifying any member from withdrawing from the obligations 
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which he has already assumed under the French agreement by reason of what 
has happened in the Pembroke Chemical Go. matter, all of which up to this date 
is entirely outside of the export aspect of the phosphate business. [Italics - 


supplied. ] ° 

Mr. Bullwinkel of Phosminco stated on the stand that he did not 
agree with the statement made by Mr. Grace in the above mentioned 
memorandum that this plan would protect both domestic and export 
business of the members of the Association and, that insofar as he was 
concerned, he was not concerned about the 80,000 tons which Interna- 
tional was to secure in the deal from Pembroke.** Mr. Noyes, who was 
secretary of the Association at the time, stated on the stand that he 
had no knowledge whatever of the memorandum and could make no 
explanation of what Mr. Grace meant by the language used when he 
stated that the Pembroke deal protected both the domestic and export 
business of pebble miners. He stated that the only plausible explana- 
tion which occurred to him was that Mr. Grace was trying very hard 
to compose a difference of opinion between International and Phos- 
minco at the time. He stated that he never discussed the matter with 
Mr. Grace.®® Mr. Grace is now dead. 

At the meeting of the council on January 24, 1934, Mr. Grace asked 
the members to ratify the French agreement. He stated that this was 
the last day on which ratification could be forwarded to Paris so as 
to reach there within the time specified in the agreement. They were 
also asked to ratify the Hard Rock agreement and the Japanese agree- 
ment. Mr. Grace announced that he either held proxies for members 
or they were willing to sign at the time with the exception of Phos- 
minco. Following this, Phosminco submitted a memorandum stating 
its position and the conditions under which it would be willing to sign 
the ratification.” 

In this memorandum Phosminco stated that because of the new 


situation which had been created by the emergence of the Pembroke 
matter: 


* * * we think the following points must be considered and satisfactorily 


agreed upon.” 

C. The deal covering the Pembroke tailing dumps between the I. A. C., Pem- 
broke Chemical Corporation and Phosphate Recovery Corporation from our 
viewpoint is open to two methods. 

C-1. If it is considered of sufficient importance to the I. A. GC. to insist on the 
propositions in their letter of December 20th and Mr. Noyes letter of December 
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22d then it is our view that the contracts themselves should be submitted as 
Suggested in our letter of January 19th to the Association. 

C-2. If the I. A. ©. is willing to be responsible for 100 percent of the tonnage 
from the Pembroke tailing dumps as producers we will not be interested in 
Seeing the contracts because we then will not bea party in this deal in any way. 

D. Primarily our interest in these matters is to protect the interests of the 
Phosphate Mining Company therefore if these points are not of equal interest 
to the other members, and it is agreeable to them to permit the I. A. CG, 
Phosphate Recovery Corporation, Pembroke Chemical Corporation and The 
Phophate Mining Company to make a Separate agreement protecting what we 
consider the necessities of The Phosphate Mining Company we would be willing 
to see what could be agreed upon to relieve the present situation. It is not our 
desire to insist upon something for others which they are willing to waive. Our 
purpose is to protect The Phosphate Mining Company. 

Until the above matters are agreed upon in a way satisfactory to us we decline 
to approve or become a party to the French Agreement. 


These points were discussed by the council as shown by a portion of 
the minutes of the meeting of January 24, 1934,% which reads as 
follows: 


In regard to point C, Mr. Burrows stated that the I. A. C. are not insisting 
on the propositions contained in their letter of December 20th—that these prop- 
ositions were merely suggestions as to their idea of the best way to handle the 
Situation which has arisen. He stated that the L. A. GC. could not agree to absorb 
in their quota the entire Pembroke tonnage (i. e., the 20 percent share of 
Pembroke Chemical Company in the production from the Pembroke dump.) 
He further stated that the I. A. CG. was not in a position to show the contracts 
without the consent of the other parties, who had refused such assent. 

Mr. Burrows stated that the maximum production from the Pembroke dump 
_ would be about 150,000 tons per annum and that if market conditions made it 
desirable for those taking the rock, the production could be cut down to 80,000 
tons per annum. As the share of the Pembroke Chemical Company was 20 
percent, the tonnage involved was, therefore, 16,000 to 30,000 tons per annum. 

In reply to Mr. Carter’s question, Mr. Burrows stated the agreements were 
stil in memorandum form and that the formal contracts had not yet been signed 
although they were now practically ready for signature. Mr. Burrows stated 
that he considered the agreements as binding. 

Mr. Grace expressed the opinion that a serious menace to the industry had been 
removed and that the quantity of about 3,000 tons which each member was 
being asked to absorb was a fair price to pay for the removal of this menace 
and was a very cheap price to pay to get the “French Agreement.” He again 
referred to the tremendous advantages that would accrue to the Pebble phosphate 
industry through the “French Agreement” and stated he feared that if ratification 
of the “French Agreement” was delayed the French might later refuse to ratify 
it and we would probably never again be able to make as good a deal, and perhaps 
none at all, 

Mr. Bernstorff made a strong plea that the “French Agreement” be not 
Sacrificed because of such a comparatively trivial matter. He stated he knew 
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the French and knew what effect delay in ratification would have on them— 
the Pebble producers having authorized Mr. Grace to make such an agreement, 
it would now be suicidal for them to refuse to ratify, within the time agreed 
upon, the agreement they had authorized Mr. Grace to make as the French 
would know from this that there was dissension among the Pebble producers. 
Knowing this, they would probably never again agree to any such terms as Mr. 
Grace had been able to get and it was doubtful in his mind if they would ever 
again be willing to make any agreement whatsoever with the Pebble producers. 
He said that especially in view of the exchange situation and the possibility 
of France going off the gold basis any delay in ratification whatsoever was 
highly dangerous. He said it was unthinkable that the tremendous benefits 
that would be derived from the “French Agreement” should be thrown away 
because of so smal] a matter and he urged Messrs. Bullwinkel and Burrows to 
compromise their differences. 

Mr. Bowker stated that he agreed in principle with everything Mr. Bernstorff 
had said. 

* * % * % * ES 


Mr. Bowker stated he was willing to take a chance on the P. R. C. and the 
existing producers reaching an agreement in regard to an exclusive licensing 
arrangement, but stated he did not wish his remarks to be interpreted to mean 
that he was to be bound to any 30-day period. In reply to Mr. Grace’s question, 
Mr. Bowker stated he had no objection to The Phosphate Mining Company reach- 
ing a separate agreement with the International Agricultural Corporation, Phos- 
ph te Recovery Corporation and Pembroke Chemical Company, as mentioned in 
point D in Mr. Bullwinkel’s memorandum. Mr. Bowker then asked to be excused 
and left the meeting. 

On motion duly made and seconded, it was 

RESOLVED, That permission is hereby granted The Phosphate Mining Company 
and International Agricultural Corporation to make a separate and private 
agreement between themselves or between themselves and the Phosphate Recovery 
Corporation and/or Pembroke Chemical Company which will give The Phosphate 
Mining Company the protection to their interests which they consider necessary. 

There was no discussion of any of the points raised in Mr. Buliwinkel’s 
memorandum excepting A, B, C, and D, as above, and no assent given by the 
meeting to any of the points excepting point D. 

Mr. Huntington stated the American Cyanamid Company would absorb its 
share of the Pembroke Chemical Company’s production; Mr. Bernstorff stated 
The Ore & Chemical Corporation would absorb its share of the Pembroke Chemical 
Company production. Mr. Carter stated he would have to reserve his answer 
as to whether or not The American Agricultural Chemical Company would 
absorb its Share of the Pembroke Chemical Company’s production, but he con- 
sidered he should see the contracts if he were to be asked to absorb any. 

The Resolutions ratifying the “French Agreement” and covering certain en- 
gagements of the members in respect thereto, as per copy sent by the Association 
to the members on January 4, 1984, were then signed by the representatives of 
The American Agricultural Chemical Company, the American Cyanamid Com- 
pany, International Agricultural Corporation and The Ore Chemical Corporation. 
As these Resolutions had previously been signed by the representatives of the 
Southern Phosphate Corporation and Swift & Company Fertilizer Works, this 
left them then unsigned by only one member, The Phosphate Mining Company. 
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Mr. Bullwinkel said he could not Sign the Resolutions without submitting the 
matter again to his Board. He said he would submit the matter to his Board 
as soon as possible. Mr. Grace stated he tholught if he cabled before February 
Ist that the ratification had been mailed, the French would accept this as rati- 
fication within the time specified in the agreement. 

This left only Phosminco in the way of ratification by the Associa- 
tion of the French agreement. This was of great concern to Asso- 
ciation officials since under the terms of the French agreement the 
ratification of the Association was due in Paris by February 1 and 
the Association was confronted with the possible necessity of asking 
the French for more delay and taking the risks incident to such a 
request. Consideration was therefore given to whether or not the Asso- 
ciation should go forward with the ratification of the agreement 
without Phosminco.” The Association stated in a circular letter to 
all members except Phosminco dated January 26, 1934, that the under- 
standing and agreement between itself and Phosminco with reference 
to the:latter’s membership had all been carried out by PEA and that 
these stipulations bind Phosminco either to remain a member of the 
Association or not to engage in the export business as long as the 
French agreement was in effect. The Association asked its. counsel 
for a legal opinion on this point.” 

Action by the Association for ratification of the French agreement 
without Phosminco proved to be unnecessary. That company joined 
with the others in the ratification of the agreement on January 29, 
1934, after an agreement between itself and International had been 
approved by the council on the same date.” 


(3) Lhe agreement.—The minutes of PEA dated January 29, 1934, 
read in part as follows: 


I. A, C./P. M. Co. 
AGREEMENT 

Mr. Weed read the memorandum of agreement between International Agri- 
cultural Corporation and The Phosphate Mining Company, dated January 29, 
1934, a copy of which is attached hereto and made a part of these minutes. 

On motion duly made and seconded, it was unanimously 

RESOLVED, that the agreement between the International Agricultural 
Corporation and The Phosphate Mining Company, as per copy of memorandum 
of agreement filed with these minutes, be and hereby is approved by the 
Council.” 


The agreement between International and Phosminco referred to 
in this resolution reads as follows: 
73 xs. 31-B, 31-C, 32-A, 32-B. 
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This Memorandum of Agreement between INTERNATIONAL AGRICUL- 
TURAL CORPORATION and THE PHOSPHATE MINING COMPANY, made 
this 29th day of January, 1934, in consideration of the mutual agreements and 
understandings herein contained, WITNESSETH: 

1. Questions have arisen between the parties in relation to the so-called 
French Agreement, bearing date December 12th, 1933, resolution for the rati- 
fication of which is now pending in PHOSPHATH EXPORT ASSOCIATION. 

2. The PHOSPHATE EXPORT ASSOCIATION, of which both parties hereto 
are melabers, has, by action duly taken, agreed that the parties hereto may 
compose the above questions by this agreement. 

NOW, THEREFORE, it is agreed between the parties as follows: 

3. INTERNATIONAL AGRICULTURAL CORPORATION undertakes and 
agrees that if and to the extent that THE PHOSPHATE MINING COMPANY 
shall be deprived of export tonnage as a member of PHOSPHATE EXPORT 
ASSOCIATION by reason of shipments abroad of phosphate rock of the PEM- 
BROKE CHEMICAL COMPANY received under the contract or agreement which 
PHOSPHATE RECOVERY CORPORATION and INTERNATIONAL AGRICUL- 
TURALC ORPORATION have made or are about to make or shall make with 
PEMBROKE CHEMICAL COMPANY in respect to production from the properties 
or tailing dumps now owned by the latter company, the quota in the same grade 
of the INTERNATIONAL AGRICULTURAL CORPORATION in PHOSPHATE 
EXPORT ASSOCIATION will be reduced by the amount of such tonnage of 
which THH PHOSPHATE MINING COMPANY is so deprived and the same 
amount of tonnage shall be added to THE PHOSPHATE MINING COMPANY 
quota in the same grade. 

4. THE PHOSPHATE MINING COMPANY agrees: to be bound by said 
French Agreement and to sign the resolution of PHOSPHATE EXPORT AS- 
SOCIATION in the form presented to it, approving and ratifying the same. 

5. This Agreement shall continue and be binding on the parties throughout 
the life of the aforesaid French Agreement. 

IN WITNESS WHEREOF this Agreement has been duly executed by the 
parties the day and year first above written. 

INTERNATIONAL AGRICULTURAL CORPORATION, 
By (S) Joun T. Burrows, Vice President 

THE PHOSPHATE MINING COMPANY, 
By (S) J. T. Burtwinxet,” President 


Since the other members of PEA had agreed during the meeting 
of the council on January 24, 1934, and those who did not agree at 
that time had assented between that date and J anuary 29, 1934, to 
absorb their respective shares of the 20 percent of Pembroke’s pro- 
duction not otherwise taken care of by International, the agreement 
above quoted from had the effect of leaving Phosminco as the only 
member of the Association without this burden or obligation.” In 
this way, members of PEA assumed the burden of 20 percent of the 
production of the Pembroke debris dumps, assuring Pembroke a 
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supply of the same amount of coarse phosphate rock for its affiliates’ 
requirements as these members took in fine concentrates resulting from 
the flotation production from the dump.” 

The mechanics of the agreement entered into between Phosminco 
and International affecting the various members of the Association 
in its operation under the French agreement were something like 
this: ° Assuming the association had a 1-million annual ton business 
to Europe and that Pembroke shipped 15,000 tons to Europe annually 
and further assuming that International’s quota was 20 percent and 
Phosminco’s quota was the same within the Association under the 
French agreement, Phosminco would have shipped as its share 200,000 
tons, International would have shipped 194,000 tons and the other 
members would have shipped the balance undisturbed in accordance 
with their quotas. PEA had to assume the burden of Pembroke’s 
shipments to Europe which were made of the coarse rock furnished 
by the various members of PEA to Pembroke in exchange for the 
fine concentrates. 

With the 20 percent of Pembroke’s production at the debris dump 
taken care of in this way, International and Pembroke then drew up 
a formal agreement to take care of the other 80 percent in accordance 
with their understandings and informal agreement entered into in 
November, 1933. The agreement between International and Pembroke 
was dated February 24, 1934.% 

In this way, the fine concentrates which were produced by the flota- 
tion process from the Pembroke dumps were kept within the control 
of the Association and its members, 80 percent to International and 
20 percent to the Association members. None of this material was 
sold by Pembroke on the open market. 

During the years which followed, PEA was kept fully informed 
with reference to the Pembroke business. This will be discussed more 
fully in a later section dealing with nonmember deduction: under the 
International agreement.*1 

d. Potential production—inactive field—(1) Proceedings.—The bill 
of particulars in this matter pointed to, as being restrictive of the 
export trade of actual or potential domestice competitors of PEA 
and substantially restrictive of domestic production of phosphate 
rock, and as restraining and intentionally lessening competition 
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within the United States, an alleged informal agreement between 
PEA, Mitsui & Co. (agents for Kosseir), Dai Nippon Kaisha, Ltd., 
and Mitsubishi (PEA’s agents in the Far East), collateral to the Jap- 
anese agreement, whereby, in consideration of an agreement on the 
part of Mitsubishi to sell a certain amount of Florida pebble phosphate 
rock to Mitsui, Mitsui and Dai Nippon agreed not to buy American 
phosphates from any other source than PEA. Formal examination 
of this subject was made and exhibits relevant thereto were admitted 
to the record.” 

(2) The inactive field—As shown above, the area in the Florida 
pebble phosphate field, which is and has been inactive but offers a 
continuous source of potential production and competition, is sub- 
stantial in size.* 

Most of this land is owned by companies who are in the business of 
manufacturing fertilizers and/or chemicals, using phosphate rock 
for these purposes. These are Armour, V-C, Baugh Chemical Co., 
Davison Chemical Co., Florida Phosphate Mining Co. (Royster Co.), 
and Tennessee Corp.*t These are domestic customers of members 
of PEA. They generally use the possibility of their production for 
their own requirements as a bargaining point when buying rock to 
get the lowest possible price. The point they put in issue in negotia- 
tion for the purchase of phosphate rock is whether they can mine it 
for less than they can buy it.®° It was contended by members of 
PEA who testified in this matter, that these inactive properties do 
not contain generally as high grade deposits as those which are active, 
and are not therefore as amendable to the use of the flotation recov- 
ery processes and generally will entail a higher cost of production.® 

Some of these companies also own phosphate rock deposits in Ten- 
nessee. They have been granted licenses for the flotation process in 
that State but not for Florida.*®’ ; 

(3) Foreign buyers attempt to obtain source of supply outside Asso- 
ciation by persuading companies owning inactive deposits to sell them 
or mine them—PE A seeks to avert through agreements by foreign buy- 
ers not to purchase phosphate rock from this country except through 


2 Tr. 901-936, 1202-1206; Exs. 201-205, 504-F, 504-G, 504—A through F, 542-545, 
546—-A, 546-B, 547-550, 551—A, 551-B, 552, 558, 554-A, 554—-B, 555-576, 577—A, 577-B, 
578, 579, 580—-A, 580-B, 581, 582, 583—A through D, 585—A, 585—-B, 586—A, 586—B, 587, 
588-A through C, 589—A through I, 590-595, 596—A, 596—B, 597-602, 603—A through C, 
604-610, 611—A through C, 612-615. 

8 Supra, III.B., and IV.L.b. ‘ 

& Tr. 143, 144. For list of companies and acreage, see Ex. 9,-Tr. 8. For U. S. Geo- 
logical map of field, see Ex. 10. 
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PEA.—Association business in the Far East has been in the relatively 
low grades of phosphate. From 1919, when PEA was organized, 
through 1925, Far Eastern sales of phosphate were made through sev- 
eral firms and individuals.** During this period a certain amount was 
sold through Mitsui & Co., a powerful J apanese concern, with offices 
in New York City. Mitsui bought the phosphate for cash and resold 
it in Japan to fertilizer manufacturers.®® About the end of 1925, PEA 
deemed it advisable to establish an exclusive agency with a responsible 
agent in the Far East. It approached Mitsui & Co. (hereinafter some- 
times referred to as Mitsui) who were the sole agents for the Associa- 
tion from the latter part of 1925 to the middle of 1932. 

During this period Mitsui were also the agents for Kosseir—that iS, 
Egyptian phosphate—Ocean/Nauru and Makatea phosphate, which 
gave them control over most of the phosphate imported into Japan, 
outside of the direct purchases by Dai Nippon, one of the largest manu- 
facturers in Japan.” 

During this time, another large Japanese firm, Mitsubishi Shoji 
Kaisha, Ltd. (hereinafter sometimes referred to as Mitsubishi), were 
agents only for the Phosphate Mining Co., which was not then a mem- 
ber of the PEA, and Christmas Island phosphate.™ 

Despite the fact that there was an exclusive agency agreement with 
Mitsui until the middle of 1932, intermittent sales were made by PEA 
to Mitsubishi in 1930 and 1931; whether these sales were made with the 
permission of Mitsui is not known.” 

On September 21, 1931, the pound sterling went off gold, and as 
Egyptian currency was pegged to the British pound, it likewise depre- 
ciated in value along with the pound. Mitsui found it more profitable 
to purchase Kosseir—that is, Egyptian phosphate—than Pebble, and 
PEA shipments to Japan fell from 151,030 tons in 1931, to about 108,- 
000 tons in 1932, while Kosseir shipments in these 2 years increased 
from 71,000 tons to 147,000—that is they more than doubled.™ 

Mitsui refused to renew the agency agreement after July 31, 1932, 
except upon terms unacceptable to PEA. After protracted negotia- 
tions, Mitsui finally offered PEA $2.25 f. a. s. for 10,000 tons shipment 
at the end of the year 1932 and beginning of 1933, as against a price of 
$3.60 during the two preceding years, which offer PEA declined.®* 


88 Tr. 886; Ex. 504—D, 504-H, 504-F. 
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Tt became apparent to PEA that Mitsui was becoming powerful in 
the Far Eastern market and unless checked in some way would have 
all sources of supply at its mercy.** It became quite obvious what the 
effect would have been on the Mitsubishi/Phosminco business had 
the PEA accepted Mitsui’s offer. Mitsui was apparently trying to 
squeeze Mitsubishi out of the phosphate business and thus get control 
of still more of the Japanese phosphate import industry. 

The PEA decided it was against the best interests of the American 
phosphate export industry to allow one Japanese concern to have too 
much power and, after some quiet negotiations, accepted an offer from 
Mitsubishi for 100,000 tons of $3 f. a. s. and appointed Mitsubishi its 
sole agent for Japan, with the understanding that Mitsubishi would 
continue acting as sole agents for Phosminco as before.°* Mitsui were 
furious at this turn of events and for many years afterward did their 
utmost in every conceivable way to injuse Mitsubishi and disrupt the 
importation of pebble phosphate rock into Japan.” 

Mitsubishi had been acting as agents for Phosminco for some years, 
but if PEA had not made the exclusive sales arrangement with Mitsu- 
bishi, the latter would probably have gotten out of the phosphate 
business entirely and left it all to Mitsui, who were very powerful. 
Mitsui would have undersold Mitsubishi after the Mitsubish exclusive 
agency arrangement was entered into, if they could have secured any 
Florida pebble phosphate rock.*® Mitsui was trying to get the impor-_ 
tation of phosphate into Japan entirely into its own hands, and if it 
had succeeded, PEA, as well as its foreign competitors, might have 
been almost completely at the mercy of this powerful Japanese firm.°° 

It is seen that Mitsubishi paid PEA $3 for 68/66 percent phosphate 
in 1932 when comparable phosphate from Egypt (Kosseir) could be 
bought by its rival importer Mitsui at $2.25 f. a. s. Mitsubishi, how- 
ever, was willing to take this loss in order to get into the picture in a 
substantial way. 

Negotiations for the Japanese agreement entered into December 1, 
1933 (Exs. 198A through J), got under way in the summer of 1933 
between PEA, the two Egyptian producers, Kosseir and Safaga, and 
the North African Group. Although the North African Group 
seemed more anxious to secure tonnage for the Egyptian Phosphate 
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Co. than for themselves, M. de Bailliencourt of the North African 
Group told PEA on September 7, 1933, that he had had inquiries from 
Japan for other phosphate than Egyptian and Pebble, meaning, of 
course, French North African. General discussions were had between 
these parties at this time.? 

During its consideration of the Japanese agreement, PEA realized 
that insofar as Florida pebble phosphate rock was concerned it had 
the problem of Phosminco and Swift to solve. Phosminco had been 
selling in the Far East during the period prior to the negotiation 
through Mitsubishi. Swift had been selling through PEA and the 
Low Grade Associations. 

The situation is very clearly and concisely summarized, in the 
minutes of PEA which contain a report of Mr. Grace to the As- 
sociation, dated October 3, 1933, reading as follows :* 


Japan: During 1932 and 1933 Pebble had been losing its position in Japan 
to the Egyptians who this year claim that they will ship 330,000 tons to Japan 
aS against a normal of considerably less than half of that quantity. I took 
advantage of my trip to see both of the Egyptian producers and the main trouble 
in the way of reaching an agreement for the future appears to be with ‘the 
Safaga concern, owned by Andrew Crookston and Son of London, who claim 
that they have already spent money on a new mine and will have an out- 
put of 300,000 tons by the end of 1934 and who insist upon a quota of 150,000 
tons for Japan. It may be that we will have to fight to regain our position in 
Japan in 1934. 

Our average shipments to Japan for a long period of time have been 200,000 
tons but it is doubtful if for 1932 and 1933 they will average much if any over 
150,000 tons. In 1930 they reached 283,000 tons. 

On the other hand Morocco is coming into production rather soon with their 
low grade mine and they would like to have an output in Japan also. 

I would like to know if the Council would authorize me to effect a settlement 
on a quota basis of 200,000 tons for Pebble. 

This discussion of Japan naturally brings Swift & Co. into the picture. We 
have had an arrangement with Swift & Co. under which they have received 
one-sixth of the tonnage obtained by the Association (excluding the Phosphate 
Mining Co.). Upon being approached by us for the next year they state that 
they want to have a larger percentage of the business. This, of course, is diffi- 
cult in view of the small amount of business anyhow and especially in view of 
the agreement with The Phosphate Mining Co., setting apart 50,000 tons for 
them. From Swift & Co.’s point of view they could undoubtedly make a contract 
with Mitsui & Co. for a much larger quantity than they have been receiving from 
us. The only reason for their joining us is in order to obtain better prices, but 
under the present conditions Mitsui & Co., will probably grant them the same 
prices as Mitsubishi get from the Association. 

I should value the advice of the members in connection with this proposition. 
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When approaching Swift & Co. in connection with the Japanese business for 
next year I naturally raised the question of their joining the Association for all 
of their business as I always have done every year and they replied that they 
were not interested in joining the Association. 


Phosminco had insisted as a condition to its membership that it 
should receive 50,000 tons yearly of Far Eastern business up to the 
first 150,000 tons annually of Association business, after which it should 
receive its reguar quota percentage on any tonnage in excess of that 
amount annually. This arrangement was to continue up to July 1, 
1936. Phosminco was admitted to the Association with this under- 
standing. 

The difficulty with Swift lay in the percentage quota which was to 
be given to Swift in both the French and the Japanese agreements, and 
after prolonged negotiations was settled and Swift became a member.° 
Up until the time Swift became a member, however, there existed the 
danger that it would remain outside and that sales would be made by 
it in the Far East, upsetting the balance between Egyptian, North 
African, and American phosphates contemplated in the negotiations 
for the pending agreement. In the report of Mr. Grace to the council, 
dated November 27, 1933, which were made a part of the minutes, he 
states in part as follows: ° 


Under the agreement reached by Mr. Grace for Japan we have sold Mitsubishi 
for shipment 1934, 125,000 tons to Japan and 25,000 tons to Korea of 68/66 percent 
at a price of 2%@d. per unit per ton of 1,000 kilos f. 0. b. loading port, which at an 
exchange rate of say $5.20 to the Pound gives us a price of $4.30 per long ton 
f. o. b. loading por. The HKgyptian producers having just completed the sale 
of their first 200,000 tons to Japan for 1934, we are now in a position to Sell 
Mitsubishi an additional 55,000 tons 68/66 percent at the same price for 1934. 
These quantities are subject to reduction by whatever quantity Swift may sell 
outside of the Association, but the worst feature of their selling outside of the 
Association is that if they sell to Mitsui or Dai Nippi in Japan these people will 
compete with Mitsubishi for freight and this will run the freight up and make 
it difficult if not impossible for Pebble to sell its quota under the Japanese 
Agreement excepting at a reduced price. I have urged Mr. Tolson in the event ~ 
of a break with the Association to sell his rock only through Mitsubishi and 
have authorized Mitsubishi in that event to buy from Swift at the same price 
as they pay us all the rock Swift want to sell for shipment 1934. I cabled this: 
plan on to Mr. Grace and it meets with his approval. Mr. Tolson tells me, how- 
ever, that Mitsui have offered Swift a higher price. Mr. Grace advises that if 
necessary the Japanese entente can be broken at the end of one year. 


The Japanese agreement was authorized by the council on November 
27, 1933 7 and entered into on December 1, 1933. The agreement has. 
5 Uxs. 219-248. 
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been described in one of the sections above § but the important features 
of the agreement as they relate to this section of the report are sum- 
marized briefly at this point. The agreement was between PEA, the 
two Egyptian producers, Kosseir and Safaga, and the French-North 
African producers known as the North African Group, with the ton- 
nage between the parties for the Far Eastern market as follows: ® 


(a) Tonnage up to and including 325,000 tons divided: Percent 
el Dee beens eee oO art es oP yee at oF ' 28. 46 
SEE SER a Se ee EE) ool a a 30. 77 
SUR ES Sos SERRE EST SCS a eee Ne ge 80. 77 

E DOMhe Arica Glouys oe. sk ee es Nil 
(0) Tonnage from 325,001 tons up to and including 400,000 tons divided: 
Percent 

(SCL ade hte Os ae ae il 13. 33 
ISO SSC Lie wetter Sere eee Se Be ee ce 16} .4334 
a bag a eee eee eee See eee eee oe eee eee ae 13. 33 
INOFCHEALECany Groupee a= ae: eee Pea ee hee Nil 

(c) Tonnage from 400,001 tons up to and including 450,000 tons divided: 

Percent 

EH Agee Etat hans Teer sett Sees Us Jt? See Oe SL 50 
Iossetre rman Sets Ot ak We Orie sel) Ge SES Oh me 30 
Sala 7aeeee is Sees ey Vie yh Gretqucny tint) Tine, Wl say 10 
NortheAtricam Groupe 22s? St ei Roce? 1 10 

(ad) All tonnage over 450,000 tons divided: Percent 
A SEE Ee APRS OPE eae ES SE A) ie ts et) 50 
TOSSED aa Ores Laer a ees ir ee gies Be 15 
Salta ray niente nee Sane di Pa Pelee) Sri d 2 15 
NorthpAtrican|. Group: sone os te se big 20 


(€) Applying the percentages provided in (a), (b), and (c), the division of 
tonnage would be: 


For 350,000 tons: Tons 
Ei) Aces Setreomee. wate se ay ere rine fT ae 125, 000 
EEG) 5 ee ae RO 8 9 oes tee eel ore ha tern! be 100, 000 
SEMA Sg 1 = es SS ee Oe ae Se ae ee 100, 000 

For 400,000 tons: 

DB Na a a a ee i a ae la ir Dein ter 180, 000 
TLOSSC ip eae eee eee ee Arner ee re Otte 110, 000 
S20ao que en ee TTT er) ees 1098 Bt 110, 000 
For 450,000 tons: 
VEEN a pp i we a ie A al ee evr REN he 205, 000 
dO Ge re OR Le Bas ee ee eee” ee 125, 000 
SELLE epee ese cer ede ar ee ee ee ars 115, 000 
NoriheAtricansGroups soe = 2 | es eee 5, 000 


It was further provided in the agreement that in Korea PEA should 
have the exclusive preference right to supply the main importers there 
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known as Dai Nihon Chisso up to 25,000 tons a year, the right to be 
cumulative so that if this buyer in any year should buy less than that 
amount, the difference should be added to PEA’s exclusive preference 
tonnage for the ensuing year until it was absorbed and for such years 
PEA’s exclusive preference tonnage, the other parties to the agree- 
ment could make the sales. All sales to this buyer were specified to 
be for consumption only at the factories owned by it.° Provision 
was made in the agreement against shipments by outside producers 
in that if such shipments were made the parties agreed to deduct 
the amount of the shipments from their quotas to the Far East.* 

The agreement included the following provision with reference to 
agencies: 

Haclusive Agency.—While the parties hereto expect to continue to do business 
with their respective buyers in Japan, namely PEA to MITSUBISHI, KOSSEIR 
to MITSUI, SAFAGA to DAI NIPPON JINZO HKK, nevertheless each party 
will attempt, insofar as, in its absolute discretion, it deems it possible under 
the circumstances, to arrange its contracts in the future so that none of these 
buyers may have an exclusive right for the purchase of the phosphate of any 
of the parties hereto, and so that none of the parties hereto may have the 
exclusive right to sell their phosphate to any one of these buyers. Each party 
shall have full freedom‘of action in deciding whether it is possible for it to 
give effect to this policy and in so doing it shall consider what effect the placing 
of the sale of its products in the hands of more than one buyer would have 
upon the ocean freight rates, the necessity of securing the lowest possible ocean 
freight rates being recognized as the paramount consideration hereunder. 

Thus it is seen that although Mitsui and Mitsubishi prior to this 
time had not been controlled by the suppliers of phosphate to the 
Far East. they now were limited in the amounts that they could buy 
for the Far East, in accordance with the respective quotas of their 
members, unless they should perhaps be able to find a source of supply 
outside the signatories to the agreement. It must be remembered 
in this respect that this statement is made with reference to the low 
grade phosphate rock business in the Far East only. This agreement 
did not affect the high grade business. 

Mr. James E. McGrath * of the Charleston Mining Co., a subsidiary 
of V-C (hereinafter sometimes referred to as V-C, the same as Vir- 
ginia-Carolina Chemical Corp.) received a letter dated June 20, 1934, 
from James K. Welsh & Co., of New York City, which reads as follows: 
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It is getting pretty close to two years since you first mentioned that you might 
break loose and want to sell some Rock. Today, I was at luncheon with the 
Japs talking with them on some other material when Rock came up. They have 
been after me for a year or more to try to get some Florida Pebble for them. Of 
course they don’t want to buy it through the Association and even if they did 
they could not, as my Jay friends are Mitsui, not Mitsubishi who work with the 
Export Association. 

When you first mentioned the subject, you intimated it might be as far as two 
years away, and now as the two years are rolling around, I wonder if the situation 
is changing, particularly with the change in your personnel. I am quite sure a 
contract can be entered into for a period of several years’ basis annual quantity 
of 80,000 to 100,000 tons. Quite naturally, I would like to be the means of bring- 
ing you folks together if the subject interests you. 

A little less than a year ago, while I still was with Baker, one of the Rock 
producers was strongly tempted to take on the business ; in fact, I got to the point 
where the Japs made a firm bid. The negotiations at that time came to naught 
when Swift got in line, all of which you doubtless know. 


It will be recalled that V-C was purchasing its requirements of 
phosphate rock from AAC, but that in negotiations for the renewal of 
the contract with that company in 1934 serious consideration was given 
by V-C to the advisability of reopening its mines for the production 
of its own requirements.© 

Mr. McGrath of V-C replied to the Welsh company on June 21, 
1934*° stating that he would like to do business with Welsh, but that 
the Florida plant was not yet again in operation, and V-C was still 
purchasing its requirements, but that when a decsion was made to 
resume operations of V-C’s mines, and it had tonnage to offer, it would 
look forward to business with Mitsui through the Welsh company. 

The Welsh company wrote again to Mr. McGrath on September 
19, 1934, urging expeditious action and stated that: 

Very confidentially, I am inclined to think that another party would be very 

much interested if I put it up to him, and I am feeling him out casually Friday 
when we are at lunch together here in New York. As a matter of fact, the lunch 
is at his expense and is as a result of my dropping a casual remark to him along 
somewhat similar lines as I have written you, and although of course not so 
frankly.” 
Welsh wrote a second letter on September 19, in which he confiden- 
tially quoted a cable which had been received by the New York Office 
from Mitsui from Japan on that date, in order to indicate how eager 
Mitsui was to assure a supply of Florida phosphate rock at that time. 
The cable reads as follows: 
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PHOSPHATE WE THINK MEETING DELAYED MAINLY DUE TO FLORIDA 
NOT YET READY BECAUSE MITSUBISHI OWING TO HEAVY LOSS THIS 
YEAR THEY WILL NOT ACCEPT SAME QUANTITY NEXT YEAR ALSO 
SAFAXA (sic) THEY ARE ASKING MEMBERS INCREASE QUOTA 150,000 
WHAT ARE YOUR PROSPECTS FLORIDA TO HAVE SHARE NEXT YEAR.* 


Welsh further stated in this letter ** that he had had a chat with 
Mr. Burrows of International that day “but, of course, did not talk 
with Morgan Grace.” 


About a year or year and a half ago, Burrows gave me encouragement to 
make me feel he would be able to work out something for Mitsui but Swift 
came in line so after getting the bid requested the bubble bursted. I do not 
feel that I should give Burrows a copy of cable quoted above but I do feel I 
can let you have it, confidentially. Inasmuch as this is for 1935, I know Mitsui 
is anxious for Florida Rock and very anxious to knock out Mitsubishi. 

Any chance of your getting your ducks in a row so as to go after this? If 
you want to remain under cover, the handling can be accomplished confidentially, 
either by a sale direct or by my firm taking for undisclosed principal which, 
of course, would be your firm. I have not any doubt but what 100,000 tons 
can be lined up and I think you will agree that a contract with Mitsui is as 
good as any that can be had, * * *, 

Please treat this entire letter confidentially. Certainly I would not want 
it to get into hands where it would get to other Rock people.” [Italics supplied. ] 


McGrath advised Welsh on September 28th, 1934,” that as of that 
date the company had not as yet completed its consideration but that 
they were not contemplating resuming operations at their Florida 
mines at that time, which would preclude the possibility of considering 
the plan which Welsh had offered of V-C reopening their mines and 
furnishing Mitsui an amount over and above V-C’s requirements. 
Welsh then came back on November 19, 1934,?1 and stated that he 
wanted to buy, that is, the Mitsui company, satis! to buy the mines 
of V-C and stated frccher that: 


Our Jap friends just will not make a deal to work together in the Orient 
and as long as they won’t it means that one of them is very anxious to get 
an independent source of supply. It looks to me as though it might be a golden 
chance to sell the mine. You need not worry unduly over having to pay a 
commission to me if the sale were made. If necessary, I think I could get that 
out of the Japs, at least part of it. It might be well worth your while to make 
a little trip up here to spend a few hours talking the thing over—who can tell? 


McGrath advised Welsh on November 27, 1934,” that he had the 
matter still under consideration and that he was personally hopeful 
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that in the near future he might be able to talk seriously with Welsh 
on the matter; since McGrath had not visited Welsh in New York as 
requested the latter wrote to him on December 6, 1934.22 He stated 
as follows: 


You have not shown up so I am going to take a chance and write you very 
very confidentially. 

I have had a chat with Burrows who is trying to work out something but it 
will be a day or two before he can let me know. He is not hopeful but he 
personally is in favor of trying to work out a plan so that Mitsui will get the 
Rock they want, namely a mimimum of 60,000 tons to a maximum of 100,000 
tons. If necessary, think Mitsui will take 100,000. 

There is another angle to the matter of which I am now giving thought and 
have already discussed with the Japs, and that is, if they should be unable to 
buy the Rock, then buy out an entire plant. If this were done they would have 
a surplus to sell in the American market or wherever they wanted to sell it, 
unless the particular area over which a plant if price right were bought, would 
prohibit the selling in this market. To take care of this feature I am trying 
to formulate some plan whereby Mitsui would make payment part cash and part 
in Rock. This ought to be workable with some of the people such as you or 
Armour. The time to close such a deal is when a buyer is eager and certainly 
the Japs are eager today. 

Mitsui and Mitsubishi are extremely jealous of each other and apparently 
will not trade with each other and I can well imagine that Mitsui would be 
willing to pay more today either for Rock bought outright or for a plant than 
would be the case if there were not such keen rivalry between the Jap houses. 
T don’t see where it would interfere with any of the rules or bylaws which the 
Export Association may have in the case of a sale of a plant. There is even 
more to the idea than I am writing. If it develops that they will buy a plant 
outright, they would need someone to run the plant or rather the subsidiary 
which they would form. Of course, a whole lot of ground would have to be 
covered before they close on the basis of purchase of an operating plant. If 
ever the time was ripe to make a good deal, it looks as though we are at that 
time now. 

I am telling you more than I am telling others and want to keep this letter 
to you in nature of personal one so that you must not violate the confidence. 
When I talked with Burrows the other day he said that the Japs were determined 
and they had commissioned me to find either the Rock or a plant, and I told him 
I had approached one. He tried to find out who and, of course, I would not tell 
him. There is no reason why he could pin it on you as within the past few days 
I have written Sullivan and am awaiting his reply, and have personally discussed 
the matter with Venard of Armour. None of the other three, namely, Burrows, 
Sullivan, or Venard know that I am contacting you at all, in fact, you are 
the sleeper and if you are interested it seems to me you should have the preference 
as you and I have been talking this thing over off and on for about two years, 
and if I guess you right it seems to me the very way you have talked would 
justify my giving you preference. What do you say Mac, let’s put over a good 


deal. 
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McGrath again advised Welsh on December 12, 1934, of his in- 
terest in the proposition.4 He stated that he was extremely inter- 
ested. However, by that time V-C had very nearly secured the 
terms they desired from AAC * so that the proposals made through 
Welsh were not sufficiently attractive. Negotiations were pursued 
no further.” 

In the meantime, Welsh had been discussing the matter with Ar- 
mour, another inactive owner of Florida phosphate rock deposits 
in the pebble field.2”7 Armour at one time was a member of PEA. 
It had purchased in the early 1920’s the assets of the Morris Ferti- 
lizer Works. They became members of PEA about 1922, and re- 
mained a member until about 1925, at which time their mining opera- 
tions were discontinued in Florida because it was found that they 
were unprofitable.22 Because Armour is a fertilizer manufacturer, 
it then found it necessary to purchase its requirements of phosphate 
rock from one of the other producers.” At the time Welsh was 
contacting V-C and Armour, the latter was purchasing its require- 
ments of phosphate rock under a contract with International, dated 
May 4, 1933.2? At the same time International had leased from 
Armour the Morris properties and under the contract was crediting 
Armour with 15 cents per ton on phosphate rock purchased from 
International in lieu of rental on the Morris plant and property. 
This lease was dated May 1, 1933. It was provided that the lease 
should remain in effect throughout the life of the phosphate rock 
contract.** : 

Armour’s contract for the purchase of phosphate rock from Inter- 
national dated May 1, 1933, provided that if Armour wished to 
renew the contract it could exercise its option not later than July 1, 
1935. 

Armour had in mind the possibility of opening up its mines to 
furnish its own requirements if such could be done at a smaller cost 
than the purchase price from International. It started working up 
mining data and plans in July of 1934 in order that it would be 
able to determine this question well in advance of the option date.* 
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It is evident from a letter passing from one of the officials of Armour 
to the Florida manager of Armour properties that he believed Ar- 
mour had flotation rights in Florida as well as Tennessee and that 
it was simply a question of figuring the expense of flotation through 
the aid of engineers and technicians furnished by PRC.* 

Armour’s original plans for reopening its mines are shown by 
another letter from an official in the company to the Florida manager 
dated November 13, 1934,°° in which he states as follows: 

* * * it seems to me that we should consider a future mining program 
from a somewhat different angle than is at present customary in the pebble 
field, where the tendency is to use large units to get big capacity for resulting 
lower costs. 

In our case we will probably not need more than 175,000 tons of rock per’ 
year and there is not much chance of our selling rock without upsetting condi- 
tions, unless we should join the Export Corporation and get a certain amount 
of business that way. It will be better if we just figure on mining our own 
requirements. To do this we should study what is the smallest economical rate 
of operation, the size of the drag line and the washer, and whether 1-, 2-, or 3-, 
8-hour shifts would work out best, considering labor, power, and supervision. 

It is not certain that Armour had been approached by Mitsui on 
November 18, 1934, when the above-quoted language was written * 
but Mr. Burrows of PRC and representative of International on the 
council of PEA knew as early as September 19, 1934, that Mitsui was 
interested in figuring a source of supply in this country and had 
commissioned Welsh for this purpose.*? 

At the same time Burrows, by reason of his official position in PRC, 
knew that Armour and V-C were figuring on reopening their mining 
‘properties, since they were both interested at that time in the flotation 
process.** It is not believed, however, that Mr. Burrows knew defi- 
nitely which one of the companies was being contacted by Welsh until 
some time in December of 1934.% 

Welsh contacted Mr. George Venard, vice president of Armour 
and Mr. McGrath of V-C early in December and Burrows knew of 
this.” This was apparently the first approach made by Welsh to 
Armour in behalf of Mitsui. Mr. Venard of Armour told Welsh 
when he met him in New York early in December of 1984 that he 
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would discuss these matters with officials of the company and telephone 
Welsh about the middle of the month. 

The original proposition which was put to Armour by Mitsui 
through Welsh contemplated the purchase of Armour’s phosphate 
deposits and plant by Mitsui, the latter to mine its requirements and 
sell the surplus on the domestic market giving Armour preference.* 

Venard failed to contact Welsh and so the latter wrote to him on 
December 13, 1934, urging consideration and stating that there was to 
be a conference in New York on the following Monday in connection 
with the matter.* 

Meanwhile C. G. Hagedorn, of Armour, was attempting to finish 
his estimates on the cost of production of phosphate rock from Ar- 
mour’s property with the use of the flotation process comparing 
same with International prices.*# Since this estimate was not yet 
available and for other reasons Venard told Welsh in a letter dated 
December 15, 1934, as follows * 


I have been very unfortunate in getting a decision on this negotiation for the 
Rock plant. Two of our men have been out of the office all week, and there are 
a number of things in connection with negotiating that are rather difficult to 
overcome. I hope you can hold them off a little while longer, and I hope that at 
least by the middle of next week I will be able to give you a definite answer. 


Armour again advised Welsh on the status of the negotiations on 
December 22, 1934, stating that * 


* * ¥* there is a very serious difficulty in the way of negotiating, and until 
this is cleared up I don’t believe we could make any definite proposition. 

I presume they want to get possession of any property they buy right away, 
but right now we couldn’t turn this property over to them prior to January 1, 
1936. You might talk this over with your principals and see what their attitude 
is. If we could come to terms, it is possible we might arrange to buy part of our 
Rock from them. 


What Armour had reference to when it stated that it could not get 
possession of the property was the lease which was held by Inter- 
national on its property which would not expire until January 1, 
1936." 


Welsh summarized the situation as it stood by Christmas time in a 
letter to Armour which reads as follows :® 
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I am just wondering if the letter you were to send me about Rock was for- 
warded the middle of last week and went astray. Anyway, I am still waiting to 
hear from you. We got our final word from Morgan Grace last Friday which was 
as anticipated. Therefore, my people want us to get busy at once so if you are 
not interested we will have to look in other directions. Asa matter of fact when 
I did not hear from you Friday I arranged for an appointment either between 
Christmas and New Year’s or right after the New Year with another producer. 
But we have not discussed the matter with the other producer and I would really 
rather confine negotiations to one if that one is interested as I thought you were. 
Tokyo sent a cable received Saturday morning asking us to develop how soon 
production could be started in the case an idle mine should be bought what 
quantities available for export shipment, cost of production f.0.b., ete. In talking 
with Burroughs the latter part of last week he seemed to think that the Japs 
might be bluffing. They are far from that. There is not any doubt in my mind 
if any quite a reasonable proposition can be worked out they will form a com- 
pany and operate in this market and mine their own rock so as to be forever 
independent. It is quite likely that they will be willing to play ball even after 
they are producing but I know that for the last two or three years they have 
been seeking Rock throughout the world and it looks as though they are going 
to have to come back to Florida Pebble and as they cannot get it through the 
Association they have no alternative but either to buy from outsiders—which 
seems impossible—at the moment—or invest some of their money in Florida 
mine. If you folks really are interested on a basis whereby you still could feel 
more or less independent I think the time is ripe and it would be well worth your 
while to place me in position to give the necessary data for cabling. There is a 
lot to be done such as appraising property, getting a good rock man to look after 
production, ete. 

They have asked us if we would look after the sale in this market of any 
surplus. I would rather see the arrangement made on a basis whereby the 
American market would not be disturbed just so long as the Japanese market 
is not upset seriously by competitors. Of course this entire letter will be treated 
confidentially by you in so far as rock competitors are concerned. The negotia- 
tions from now on will have to be just as gum-shoe as possible. 


Upon receipt of this letter, Armour again emphasized its inability 
to secure possession of property for sale before January 1, 1936.*° 
This was met by a proposal on the part of Mitsui through Welsh on 
December 29, 1934, whereby Armour would reopen its mines and 
deliver rock to Mitsui. Welsh stated as follows: © 


The people mean business, yet some of the rock producers seem to think other- 
wise. Of course they want to make the best deal they can and, now that Morgan 
Grace has told them that he cannot let them have any rock this year, they are 
starting to contract, through us, those whom they have not, heretofore ap- 
proached. For example, yesterday we saw Phosphate Mining and I was rather 
amused at Bullwinkle’s cautioning them against going in the business if they 
expected a quick turnover on their investment. They well know what the move 
means and should too, as they have a mining company subsidiary rather active 


# Wx. 561. 
% Hix. 562. 


674 FEDERAL TRADE COMMISSION DECISIONS 


IV. The Phosphate Cartel 42 ¥. TAG} 


in Japan. ‘They were in the rayon business about five years before they 
started to make money on a big investment. 

Ag to their waiting for 1986 delivery, in case they bought your plant, it all 
depends on whether they can do better in other directions. They are very, very 
anxious to get rock sooner. If delivery of the plant cannot be made before 
January 1, 1936, how about delivering rock sooner? Bullwinkle seemed to think 
it would be impossible for the Japs to get delivery of any material from plants 
now idle before the very end of 1935, if even that soon. How much 68/66 is in- 
cluded in your lands? You refer to your average “around 72 percent.” Of 
course the other grades are of interest but the prime interest is in low grade. 


Mr. Venard met Mr. Welsh in New York early in January * and 
later in January submitted rough figures showing the cost of reopen- 
ing the mine and installing flotation.” 

PEA had been advised by Mr. Burrows, because of his connection 
with PRC with whom Armour had been negotiating, of the offer 
which Mitsui made to buy out Armour’s mines and plants.** This 
was reported by Mr. Grace on January. 23, 1935,°4 who was then in 
Europe, to the Japanese committee then considering problems relevant 
to the Japanese agreement. 

Mr. Grace was advised through the London office of a cable received 
from the New York Office on January 29, 1935, that serious negotia- 
tions were reported between Armour and Mitsui whereby Armour 
would reopen its mines to supply its own mines and a substantial 
quantity on a long-term contract for Mitsui. Cable further stated : 

* * * MITSUBISHI CABLING JAPAN MEANWHILE URGE YOU DO 

UTMOST PERSUADE KOSSEIR HALT MITSUI. 
This information also came to PEA through Mr. Burrows of PRC.5® Mr. Bur- 
~ rows was of the opinion that unless Armour could make a long-term contract 
with Mitsui they could not reopen their mines and that the association “should 
reconsider the question of trying to satisfy Mitsui by giving them 25/50,000 
tons p. a.” 57 Mitsui had been after PHA for this and was turned down in 
December of 1934.58 Mr. Burrows also advised PHA that International had a 
contract with Armour running through 1936 but that Armour had the right to 
cancel the 1936 tonnage by July 1, 1935.59 Mr. Noyes, secretary of PHA, then 
noted in a confidential memorandum dated January 30, 1935 that 6 
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December 31, 1935, is, therefore, the earliest termination date of the contract. 
Mr. Burrows also informed me that the Morris Plant is under lease to the 
I. A. C. through 1985 so that they could not commence doing anything before 
January 1, 1936. 


Mr. Noyes then contacted the New York office of Mitsubishi. Off- 
cials there agreed to cable full particulars to their head office in Japan. 
Mitsubishi advised the Association on January 30, 1935, of the reply 
received from Osaka 7 


* * * stating that the highest price obtainable for either Pebble or Kosseir 
was ¥22.50 c. i. f.; payment by 60-day sight draft, and that on the basis of $2.50 
freight the f. 0. b. loading port price would be $3.65. He asked for my opinion 
as to whether Armour would be willing to go as low as that on a long term con- 
tract with Mitsui and I told him that I thought they might possibly be willing to 
go much lower as it was not a question of their desiring to make a profit on what 
they sold to Mitsui but a question of effecting a saving on the rock they used for 
their own requirements. Mr. Fujino said he would reply to J apan accordingly. 

Officials of PEA were asked on the stand why the Association was 
so concerned about Armour reopening its mine. They stated that their 
concern was not about Armour but about Mitsui, whom they feared 
would become too powerful and force Mitsubishi out of business in 
Japan and thus control the Far Eastern market.? They cited Mitsui’s 
desire to wrest control from Mitsubishi of Florida pebble phosphate 
and of its jealousy of the Mitsubishi firm. PEA’s worry, so it is said, 
was more about the possibility that conditions in Japan would be upset 
than in the domestic market.* In connection with these statements, a 
portion of the memorandum prepared by Mr. Morgan H. Grace, who 
was president of PEA, at the time, is pertinent: 

At the meeting of January 23, 1935, I reported concerning the activities of Mitsui 
& Co. vis-a-vis Armour & Co. Subsequent to this meeting these negotiations took 
on a new turn and developed along the lines of Armour & Co., reopening their 
mines and making a long-term contract for a substantial quantity with Mitsui & 
Co. for shipment to Japan. Hxzamination of this plan developed that its effects 
on the Japanese market might be even more serious than the original plan of 
Mitsui & Co. coming into the mining business themselves, because a mining opera- 
tion conducted by Armour & Co. would have the added support of Armour’s own 
consumption of phosphate in the United States, which would give the whole opera- 
tion a much firmer basis than a mining operation resting solely on Mitsui’s ability 
to conduce a profitable business in Japan.” [Italics supplied.] 

Mr. Noyes, in commenting on this memorandum by Mr. Grace, stated 
that he felt that Mr. Grace did not accurately state what the chief con- 
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cern of the Association was, that Mr. Grace had to deal with Kosseir 
(Egyptian phosphate) and they could not afford to offend them and 
probably chose to put the emphasis upon Armour instead of Mitsui for 
that reason.°° 

In order to confirm the statement which he made Mr. Noyes 
cited a memorandum which had been made concerning a meeting 
between Mr. Grace and Mr. Yosaburo Ito of Mitsui & Co. This 
memorandum is dated February 8, 1935, and reads in part as follows: 


Mr. Ito expressed himself as personally very desirous of seeing such an 
entente worked out and stated that he personally very much regretted the 
jealousy existing between Mitsui and Mitsubishi which had prevented such an 
entente in the past. He thought that the scheme could be made to work only 
by using the Conference as an intermediary * ets 

As he repeatedly emphasized his point of view that his firm only could sell 
to Dai Nippon Jinzo, I said to him, “Supposing that at the end of this year 
I said to Mitsubishi that I must hold out 50,000 tons in 1936 for Mitsui to 
be sold to Dai Nippon Jinzo, and supposing Mitsubishi then said to me, ‘Well, 
if you insist upon that we will not accept the responsibility of disposing of 
the entire quantities reserved to Pebble at the Conference,’ what would be 
the result?” He replied, “Mitsui & Co. would immediately take it all.” I 
answered, “Then let us see what the position would be. Mitsui & Co. would 
be agents for Kosseir, Makatea, Ocean Nauru, Rasa and Daito, Anguar, Safaga 
to the extent that Dai) Nippin Jinzo does not use it, and Pebble. This would 
mean that there was nothing outside of Mitsui except Christmas Island and 
Morocco, which latter might also be said to be within Mitsui’s sphere of 
influence. ‘Therefore, I must ask him this question, would he if he were in 
my position think it wise that Mitsui should be practically the only seller of 
phosphate in Japan, and I asked him to remember what had happened to 
Pebble several years ago when Mitsui’s position had been even less strong than 
that pointed out above in the inside quote. He frankly replied that if he 
were in my position and having regard to the past history of the case he 
would hesitate very much to put himself in such a position. * * * [Italics 
supplied. ] i 


Mr. Grace felt that the Mitsui/Armour negotiations not only 
threatened PEA but would have a most serious consequence for the 
entire Japanese conference and its members.** Grace felt that the 
outlets in Japan should be controlled if the Japanese agreement 
was to be a success. 

Mr. Grace also stated ” that: 
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The important consideration is to prevent another supplier from coming 
onto and spoiling the markets, and in this purpose the interests of us all are 
the same. [Italics supplied.] 


and that— 


Should the Armour/Mitsui plan actually become effective, the Pebble Asso- 
ciation would be forced to protect its interests in J apan through action in no 
way different from that which would come into view if Mitsui & Co. should 
actually operate a mine in Florida and the whole purpose of our conference 
would be nullified and prices in Japan in 1986 thrown into the utmost 
confusion.” 

Mr. Grace, in referring to the negotiations between Armour and 
Mitsui, stated that they represented an attack by Armour against the 
Association and consequently against the Japanese conference.” 

Officials of PEA who testified in this matter stated that they felt 
Mr. Grace’s choice of language was bad and that they did not regard 
it as an attack by Armour, but by Mitsui, who tried to drag Armour 
in.? 

Armed with the knowledge which it had received through Mr. 
Burrows, and in part at his suggestion, the Association launched upon 
a campaign to frustrate the ambitions of Mitsui to secure a source of 
Florida Pebble Phosphate Rock outside the Association. This cam- 
paign may be summarized as follows: 

1. Efforts to delay Armour/International negotiations for flotation 
process.” 

2. Efforts of PEA and other members of the Japanese conference 
to persuade Kosseir to influence Mitsui its agent in the Far East.* 

3. Attempt by PEA and other members of the Japanese conference 
to persuade Mitsubishi to share a certain amount of Association 
Florida Pebble tonnage with Mitsui in return for a certain share of 
Mitsui’s Kosseir business in Japan.” 

4, Efforts to compose difference in delivered price in Far East of 
Egyptian phosphates (Kosseir) and Florida Pebble by establishing 
a parity between the two in CIF prices and through a control of Pebble 
shipments by Mitsubishi. This called for the establishment of freight 


pool.” 
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5. An attempt to secure an agreement on the part of Mitsui and Dai 
‘Nippon not to buy American phosphates for the Far Beige market 
outside of PEA.” 

6. An attempt by Pebble to retain its exclusive rights in Korea as set 
forth in the Japanese agreement.” 

ie Proposal that the arrangements should continue through 1936. 2 

The campaign by PEA will now be discussed as nearly as possible 
in chronological order following the receipt of the news of the 
Armour/Mitsui plans by PEA from Mr. Burrows and the cable to 

Mr. Grace in Europe. 

Reference is again made to the exclusive agency feature of the 
Japanese agreement whereby the parties thereto agreed that none of 
them would be bound exclusively to any one sales agency for the 
business under this agreement, although it was recognized therein 
that each of the parties expected to do business with their respective 
buyers, namely, PEA to Mitsubishi, Kosseir to Mitsui, and Safaga 
to Dai Nippon Jinzo, HKK.® 

Upon Mr. Grace’s arrival in London from southern France, where 
he had been conferring with the other parties to the Japanese agree- 
ment for an extension thereof, he commenced active negotiations with 
Mitsubishi to get them to release some Pebble phosphate to Mitsui 
in exchange for an undertaking by Mitsui that they would not buy 
any outside American phosphates. He also appealed to Kosseir to 
use their influence to block the Armour/Mitsui negotiations, but Mr. 
Fagiuoli of Kosseir, who was then in Europe, refused to go unless 
PEA/Mitsubishi conceded Mitsui a certain quantity of Pebble. 

Mr. Grace cabled Kosseir on February 4, 1935, as follows: * 


An important contract between Armour and Mitsui will mean short life to 
our conference and this is the fundamental reality to be faced therefore suggest 
you request Mitsui delay pending development by you of substitute plan mean- 
while I am working Mitsubishi. What tonnage price delivery can you offer me 
Hurope in exchange Japan?—Grace. 


to which Kosseir replied on February 6: * 


Can assist Mitsui delay pending Armour contract only if you are ready sell 
Mitsui some phosphate. My suggestion substitution Kosseir Florida possible 
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only next year my production 1935 being totally sold. Can arrange meeting 
Paris end February.—Fagiuoli. 

Meanwhile, on February 5, 1935, Mr. Noyes, secretary to PEA, sent 
a telegram to Mr. John T. Burrows, vice president of International 
and president of PRC, then owners of the patent for the flotation 
process, which corporation was 50 percent owned by International, 
amember of PEA. In this telegram Noyes stated: * 

WHILE MITSUBISHI NOT YET GIVEN FINAL REPLY STUBBORNLY 
RESISTING GIVING UP TONNAGE TO MITSUI FORECASTING EVENTUAL 
REFUSAL. GRACE WIRES KOSSEIR REFUSES CALL OFF MITSUI BUT 
WILLING NEGOTIATE STOPPING MITSUI ON BASIS EITHER MITSUI 
GETTING SOME PEBBLE OR KOSSEIR INCREASED QUOTA. HOW LONG 


DO YOU THINK YOUR NEGOTIATIONS WITH ARMOUR CAN SAFELY BE 
DELAYED? [Italics supplied. ] 


to which Mr. Burrows replied by telegram dated February 6, 1935 :7 


ANSWERING OUR NEGOTIATIONS NECESSARILY MUST TAKE NA- 
TURAL COURSH AND WE HOPE THEY WILL NOT BE HURRIED OR 
DELAYED OR IN ANY OTHER WAY AFFECTED BY OTHER CONSIDERA- 
TIONS. PLANNING FURTHER CONVERSATIONS FOR NEXT WEEK OR 
TEN DAYS. PREFER NOT TO MAKE DECISION RELATIVE KOSSEIR 
UNTIL AFTER THAT TIME. 

It will be recalled at this point that International was the main 
source of supply for phosphate rock to Armour under a contract which 
had to be renewed by notice given July 1, 1935. In the negotiations for 
the renewal of the contract Mr. Burrows (since deceased) represented 
International and Mr. George Venard (since deceased) represented 
Armour. It is also to be noted that Armour was attempting to secure 
the flotation process at this time and that Mr. Burrows knew of both 
the Mitsui proposition and of the attitude of PEA, and, as a repre- 
sentative of International on the council of PEA, had an interest in 
its business and plans. With this in mind, a letter which Mr. C. F. 
Hagedorn, of Armour, who was at that time attempting to secure esti- 
mated cost of production with the use of the flotation process for Mr. 
George Venard incident to the Mitsui proposition, wrote to the Florida 
manager of Armour’s inactive pebble deposits on February 5, 1935, as 
follows :° 


Since my return we have been haying a run-in with the IAC about this flota- 
tion process. They notified us that at the present time they cannot give us a 
license for the use of the flotation process for Florida, because they have given 
an option to the present producers in the Florida pebble field for the exclusive 
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rights to this process, which option has to be exercised by May 20. The license we 
have is only for Tennessee, but it has been understood between us right along 
that we can get the Florida license any time we want it. We are now demanding 
a Florida license and will have to wait and see what happens. In the meantime 
please consider this confidential. 


In the meantime the New York office of Mitsubishi received a cable 
from the Japanese office on February 6, which in substance was as 
follows :°° . 


Mitsubishi will agree to increase Kosseir/Mitsubishi quota up to 25,000 tons 
decrease Pebble/Mitsubishi Japan quota like quantity on condition that (1) 
Mitsui definitely prohibited from buying any Am. low grade rock (2) Korea 
exclusively for Pebble (3) Satisfactory means provided to insure cif Japan 
parity difference in cif cost fundamental of all trouble today. 


| Mr. Grace, who was then in London, conferred with Mr. Kazama of 
Mitsubishi and his two assistants concerning the Armour/Mitsui situa- 
tion with the result Kazama cabled to Japanese headquarters through 
the New York office to the general effect that something had to be 
done: 


* * * or atleast they must put us in a position to offer some goods to Mitsui 
if we become convinced that we have to do so in order to prevent Mitsui from 
dealing with Armour.” 


Following this, Mr. Grace saw Mr. Ito of the London office of Mitsui. 
Mr. Ito was of the opinion that a freight pool between Mitsui and 
Mitsubishi would not work." He insisted that Mitsui should be the 
only Japanese firm to sell to Dai Nippon Jinzo.” 

Mr. Grace, in a memorandum concerning his conference with Mr. 
Ito, stated that: 


I told Mr. Ito that we were under contract with Mitsubishi for this year and 
that no pebble could be secured for him this year unless by Mitsubishi’s consent. 
I told him that my arrangement with Mitsubishi was precisely similar to that 
which I used to have with his firm years ago whereby if their performance 
during any one year was satisfactory they were to have the first chance of the 
agency the next year. I reminded him that when his firm were handling pebble 
they insisted that the sole agency was necessary in order for them to do the best 
possible for pebble, and that Mitsubishi told me the same thing today, and I told 
him that theoretically I was impressed by the agrument, particularly as the same 
argument had come from both firms. Nevertheless, I was strongly impressed 
by the unsatisfactory working of the present situation and would do my best to 
find a way to smooth out all the difficulties, and that I would take up the 
matter immediately with Mr. Kazama. 
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Following his conference with Mr. Ito, Mr. Grace received at his 
office Mr. Kazama-of Mitsubishi and was told of the offer which had 
been received from headquarters in Japan whereby they would permit 
an increase in the Egyptian quota by 25,000 tons in exchange for an 
undertaking by Mitsui not to attempt to buy any pebble, Mitsubishi 
to have the sole agency for Korea and an arrangement for a freight 
pool as between Mitsui and Mitsubishi. 

Grace told Mr. Kazama that he was not favorable to an increase in 
the Egyptian quota and that he had talked to Mitsui, who had stated 
they had agreed to a freight pool if Mitsubishi would give up some 
pebble tonnage to Mitsui, who then asked Mitsubishi to give Mitsui 
50,000 tons pebble per annum out of its total contract with the Asso- 
ciation and stated that he felt if Mitsubishi would do that he could 
secure the acceptance by Mitsui of the three conditions specified by the 
Japanese headquarters of Mitsubishi.” 

In his negotiations with Mitsubishi, Grace developed the following 
plan: * 

(1) Mitsubishi and Mitsui to exchange the second schedule of Pebble so that 
Mitsui will receive 55,000 tons of Pebble and Mitsubishi will receive 10,000 tons 
of Kosseir; the Pebble in question to be sold only to, and for consumption only 
in the works of Dai Nippon Jinzo. 

(2) Mitsui to agree not to handle any American phosphate outside of this 
Pebble. 

(3) Dai Nihon Chisso in Korea and their subsidiaries in Korea to be exclu- 
Sively set aside for Pebble and to be sold exclusively by Mitsubishi. 

(4) C. i. f. prices in Japan to be equalized from January 1, 1935, by a freight 
pool in which Kosseir, Safaga, and Pebble shall all participate, so that the per 
ton rate of freight paid by all shall be the same. 

(5) The above arrangement to continue through 1936. 

Grace felt that the requirement that Mitsui agree not to handle 
American phosphate outside the Association was fundamental.®* 

The Japanese conference then appointed a committee of the low- 
grade producers supplying Japanese markets, including Grace for 
PEA, and members from the North African Group, Kosseir, and 
Safaga. This committee met and unanimously agreed upon an offer 
to be made to Mitsui. This offer was dispatched to Mitsui by-letter 
from the committee dated March 1, 1935 as follows: % 


(1) Mitsubishi & Co. will cede to Mitsui & Co. the second schedule of 55,000 
tons in exchange for the second schedule of Kosseir of 10,000 tons. Pebble and 
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Kosseir shall each be delivered ec. i. f. Japan so that there shall not be any 
interference in either of the freight markets. ‘ 

(2) The Pebble shall be sold in Japan by Mitsui & Co. only to Dai Nippon 
Jinzo and only for consumption by them and Dai Nippon Jinzo shall agree with 
Mitsui & Co. and the suppliers of the Pebble that they will not buy or attempt 
to buy any other American phosphates. 

(3) Mitsui & Co. agree that. they will not buy or attempt to buy any American 
phosphate except that supplied by the Phosphate Export Association hereunder. 

(4) Mitsui & Co. shall have the privilege of naming customers in Japan to 
whom Mitsubishi may not sell the 10,000 tons of Kosseir. 

(5) There shall be a freight pool between Kosseir and Pebble whereby the 
per ton rate of freight paid on these two classes of phosphate shall be equalized 
as from ist January, 1935 at the end of each year by the payment by the one 
having the lower freight rate of the difference to the one having the higher 
freight rate, to the end that the ¢c. i. f. cost in Japan of both Pebble and Kosseir 
to Mitsui & Co. and Mitsubishi & Co. shall be the same. 

(6) The above arrangement to continue until 31 December, 1936. 


Mitsui countered with the following proposals on March 4, 1935.°° 


With reference to your favour of the 1st inst. we have just received a cablegram 
from Japan and have pleasure in placing before you the following counter 
proposals : 

(1) We shall be pleased to accept 50/60,000 tons Florida Phosphate, but are 
unable to see our way clear to cede 10,000 tons of Kosseir Phosphate to Messrs. 
Mitsubishi, on account of the whole quantity of Kosseir having been already 
allotted to our regular buyers whose demand is more than our quota. 

(2) In order to utilize our own steamers, we request that we shall be left free 
in regard to freight booking for Florida. 

(3) We are unable to be confined to only one buyer but will co-operate with 
Messrs. Mitsubishi as regards selling prices. 

(4) Provided that our terms are accepted, we shall be quite happy to undertake 
not to buy or attempt to buy any American Phosphate, except that supplied by the 
Phosphate Export Association. We will do the best we can to persuade the Dai 
Nippon Kaisha Ltd. to make a similar undertaking and we think they will have 
no objection. 

(5) For complicated reasons and on account of the difficulty in working arrange 
ments, we are unable to agree to the freight pool, but will do the best we can for 
the interests of all concerned, and the co-operation between the two firms will, we 
trust, be quite effective in stabilizing the market. 

(6) Weshall be ready to accept the agreement until the end of 1986. 


Upon receipt of these counter-proposals, Grace told the low-grade 
committee that he thought the various points of difference might be 
overcome in the following manner: ® 

(1) Mitsui to give one full cargo of 7000/8000 tons Kosseir to Mitsubishi. 

(2) Wherever Mitsui use their own steamers for carrying Pebble they may do 


so; in the event that they do not use their own steamers, Mitsubishi to do the 
chartering. 
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(3) Mitsui to state the actual quantity which Dai Nippon will take, and to 
state the buyers of the balance with the quantities for each. 

(4) Mitsui to obtain an undertaking from Dai Nippon that they will not buy 
any American phosphate excepting that of the PEA, Mitsui to furnish a copy of 
such undertaking to the PHA. 

(5) The c. i. f. price for a period of 6 months to be mutually agreed by Mitsui 
and Mitsubishi, and in ease of failure to agree, our committee to name an umpire, 
same to be either Mr. Grace or Mr. Burleigh. 


Mitsubishi at this time refused to modify its requirement that 

. Mitsui might take no pebble excepting for Dai Nippon and they were 

further insisting that Mitsui must give them 10,000 tons for Kosseir.. 

When Grace returned to New York, he summarized the situation 

in his report to the Association on March 19, 1935, in which he stated 
in parts as follows: ? 


Finally the Japanese conference met once more in London on the 1st of March 
and after an interesting meeting, decided to support the Mitsubishi proposals in 
full, Kosseir agreeing to inform Mitsui that they would consider it an unfriendly 
act if, as a result of any negotiations, Mitsui should bring a new producer into 
the American pebble field. Unfortunately, Mitsui refused to bind themselves 
to sell to Dai Nippon only or to cede 10,000 tons of Kosseir to Mitsubishi and all 
my efforts to bring them into agreement have so far failed. I consider that the 
next move should now be made by Mitsui. 

Meantime I have sent contracts to Mitsubishi for 55,000 tons for 1935 delivery, 
being the second quota which they are obliged to buy under their agency agree- 
ment with us, and have told them that in the case of a subsequent agreement 
with Mitsui and a contract between us and Mitsui for all or part of this quantity 
we will relieve them of their obligation. [Italics supplied. ] 


The proposed plan fell through so far as it sought to secure to 
Mitsui 50 or 55,000 tons of pebble phosphate rock from Mitsubishi’s 
allotment. Mitsui did not secure any pebble rock and has not sold 
any pebble rock in Japan since 1935 for the Association.? 

Meanwhile, Armour continued its calculations for reopening its 
mine and its negotiations with Mr. Burrows of PRC and International 
for the flotation process.t Apparently Burrows still held out some 
hope to Armour that he could grant some sort of license on some of 
the patents in the flotation process. W. F. Eger, the Florida manager 
for Armour, told Mr. Hagedorn at the Atlanta office, on May 13, 1935, 
that he hoped that the flotation license would not be help up. Hage- 
dorn stated in a letter to Eger on May 28, 1935, that “— 
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I know something of the flotation system which floats the sand instead of the 
phosphate, but from the information we had on it, it appeared that this would 
be a more expensive way to operate and the results not as satisfactory as the 
Phosphate Recovery system. 


Hagedorn made his final report on the advisability of mining the 
Florida properties of Armour to Mr. Venard on June 4, 1935, in which 
he stated as follows: ® 


We have gone into the mining of our own rock very carefully and figure 
that we can recover the concentrates in the Morris dump at $1.80 per ton and 
that we can mine with fiotation for $2.00 per ton f. o. b. cars at the Morris plant. 
This is for an average grade of 73 percent BPL. We have the option of using two 
flotation processes which we are told do not conflict with the Phosphate Recovery 
Corp. patents. If we mine, we will, of course, figure on mining more than for 
our own requirements. 

As an alternative to mining we would have to buy or obtain rock for not to 
exceed the following: 

$2.05 for T0% 

2.30 for 72% 

3.25 for T7%. 
plus the continuance of our present rental arrangement, 
which figures about 12¢ per ton. 

If we buy rock, we would want the privilege of Supplying up to 25,000 tons per 
year on exchanges and of excluding the requirements of Greensboro or any other 
plant where the cost and freight make it possible to deliver rock from other 
sources than Florida. 

The average contract price of IAC rock as received is $2.54. The average 
grade is 72.7 percent. The average new price above proposed is $2.28 for the 
same grade, all before rental allowance, 


International finally made an offer of $2.20 for 70 percent, $2.45 
for 72 percent, $2.80 for 75 percent and $2.80 for 77 percent, which 
was accepted by Armour who exercised its option on J uly 1, 1935, as 
shown by a memorandum dated J uly 5, 1935, and a letter from Inter- 
national to Armour dated July 12, 1935.9 These prices were lower 
than those in the existing contract which provided for a price of $2.30 
on 70 percent, $2.55 on 72 percent, $3.25 on 75 percent, and $3.75 on 
77 percent.2° 

A later contract was signed between Armour and International on 
December 27, 1935," whereby International agreed to sell Armour 
%0 percent at $2, 72 percent at $2.25, and 75 and 77 percent at $2.60. 
This contract on its face showed that it ran from exercised options 
to December 31, 1939, during a time when costs of production accord- 
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ing to some of the witnesses on the stand in this matter were progres- 
sively increasing due to oil, labor, and other increases. The contract 
entered into on December 27, 1935, also provided that the lease on the 
so-called Morris Plant property near Bartow, Fla., dated May 1, 1933, 
was to remain in effect throughout any extension of the contract of 
May 4, 1933, as shown by the agreement of December 27, 1933, except 
that the rental for this property was to be paid monthly on the basis 
of 15 cents per gross ton for shipments of phosphate rock during the 
previous month, such payment being made to appear as a credit on 
International’s invoice for such shipment. It was further under- 
stood that while this lease remained in effect throughout the life of 
the phosphate rock contract, International would agree to the can- 
cellation of it or any portions thereof upon reasonable notice should 
Armour at any time want to sell the property or dispose of it in some 
other manner. 

Such cancellation, however, was not to affect in any way the credit 
of 15 cents per gross ton provided for and International agreed that 
this credit should apply on all shipments made throughout the life of 
the agreement.” 

Armour never reopened its mine and has never secured a license for 
the flotation process in Florida. It has, however, since this matter 
was instituted by the Federal Trade Commission, stated that in its 

opinion it could have reopened its Florida mine without obtaining a 
license agreement for the use of the flotation process. 

é. Members agreed not to resign from PEA during life of the French 
agreement without first agreeing to sell their export production for 
Europe through PEA for the remainder of the life of the agreement.— 
(1) Proceedings——The bill of particulars in this matter alleges as 
being restrictive an agreement among members of PEA not to compete 
with PEA or its members in export trade in the event of resignation 
from PEA during the life of the French agreement. Hearings were 
held on this subject and exhibits relevant thereto were introduced 
into the record.“ 

' (2) Negotiations and relation to French agreement.—In contem- 
plation of the international agreements for which negotiations were 
in progress the council of PEA passed a resolution on August 8, 1933, 
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whereby each of the then present members agreed that prior to J une 
30, 1935, it would not exercise the privilege of serving notice of resig- 
nation from the Association as provided in the rules and regulations, 
thus binding themselves to remain members until December 31, 1935, 
with the proviso that if any member admitted thereafter to member- 
ship should terminate its membership the then present membership 
should be forthwith released from said agreement. Council was 
authorized to enter into this arrangement by reason of letters and tele- 
grams received from the members.”® 

The rules and regulations of the Association at that time provided 
that the members had the privilege of resigning from membership 
upon 6 months’ prior notice in writing.” 

PEA had in mind at the time this resolution was passed of the 
possibility for making an agreement with the French for 4 or 5 years 
and when Mr. Grace went to Europe he had instructions to reach an 
agreement with the French only to the end of 1935.78 

The French, however, were unwilling to make an agreement for a 
shorter period than 10 years and it then became a question of a 10-yea 
agreement or none at all.19 . 

PEA was so notified by Mr. Grace and on August 30, 1933, all those 
who were members when the previous resolution was agreed to notified 
the Association that they would agree to remain in the Association 
through 1948, provided each of the other members (excepting O. &C.) - 
agreed to do likewise, and satisfactory agreements were reached with 
O. & C., Coronet, and Phosminco in respect to sales through 1948, and 
also provided a satisfactory agreement was reached with the French 
producers respecting division of sales in Europe through 1943.?° 

O. & C. had become a member in the meantime and Phosminco was 
negotiating for membership. Coronet’s product in high grade was 
tied up by the Metall contract for a limited period of time and the 
members wanted to make sure that after that time in the event the 
contract was not renewed Coronet would agree to become a member 
and remain so during the life of the French government. 

When the negotiations first began, even prior to the resolution by 
the council for a 5-year membership agreement, the Association repre- 
sented itself to the French as being willing only to bind itself and its 
membership for 2 years. This was rejected by the French as useless.4 
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Then came the authorization to Mr. Grace for a 5-year period which 
was countered by the French by an insistence on a minimum of 10 
years to be renewed for a further period of 10 years.” 

Mr. H. A. Voss of the London office summarized the reasons which 
the French gave for their insistence for a 10-year period in a memor- 
andum dated September 8, 1933, as follows 8 


Any other agreement was considered by the French group as useless: 

(1) As it would take 2 years to get going properly with the large number of 
existing contracts to be executed, 

(2) The existing contracts of Morocco and the A/T sellers were so large 
through 1935 and beyond, that only for a period of 10 years would these members 
really benefit by the higher prices expected by the entente. 

(3) An agreement for only 2 years would give members liberty to quote almost 
immediately for 1936 and beyond, as buyers in Hurope were quite willing to 
purchase for 18 months or 2 years ahead. This would break down the higher 
market prices and it would never be possible to increase prices for nearby 
shipments. 

(4) The present French Government are in favor of Trust and International 
cartels but in 1 or 2 years there might readily be a change in government, which 
might have different views. The entente has at present the backing of the 
French Government as well as the backing of the A/T and Moroccan Govern- 
ments. The Algerian Government is willing to make certain concessions to the 
phosphate producers in order to assist their trade, but they would only do so 
and refrain from increasing existing dues and taxes if there were prospects of 
better tonnage being moved over a considerable period. Likewise it may be 
assumed that the Moroccan Government are interested in an amelioration of 
their phosphate trade over a long period in order to budget their future. 

(5) An entente for 10 years could get the buyers accustomed not to buy for- 
ward. AS soon as buyers were used to covering their requirements in this way, 
the entente need not be renewed for such a long period after the expiry of the 
first 10 years. 

(6) Mr. de Bailliencourt favors a long period in order that the mines may be 
tied and be prevented from breaking away from the entente at the instigation of 
brokers or dealers, who might guarantee phosphate tonnage in excess of present 
quotas. 

(7) Morocco haye an arrangement by which they will guarantee profits of 
the A/T miners on their 58/63 percent grade (8 to 10 franes per ton minimum on 
new business if prices not sufficiently advanced), also Morocco would be assum- 
ing financial obligations to their government, which could not be guaranteed 
with a long-time entente. 

The Association in the meantime had received a letter from Coronet 
dated August 28, 1933, in which it stated as follows: *4 

You have informed us that it is now possible to establish a 10-year entente 


among the Phosphate Export Association, Metallgesellschaft, and the French 
companies for the sale of phosphate in European territory, but, to do this, it ig 
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essential that all American exporters of phosphate should agree to export through 
a single sales’ agency for the period of 10 years. 

As we are in full accord with the desirability of such an entente, if the entente 
now explained to us is effective we would be willing to join the Phosphate Export 
Association after our contract with Metallgesellschaft, or any extension thereof, 
has been fulfilled, for the term extending through 1943, provided Coronet is as- 
sured of a quota of high-grade phosphate from the Association at least equal to 
that of any other member of the Association and assured of a similar quota of 
low-grade phosphate whenever we request, assuming of course that the Asso- 
ciation is then substantially the same as at present. 


Phosminco, on the other hand, in its letter to PEA dated August 
30, 1933, stating the conditions under which it would agree to become 
a member, said that: 


Fluctuations in exchange and uncertainty which may continue for a consid- 
erable time as to the value of the American dollar in terms of other currency and 
also its value here is reflected in costs and prices of commodities and services, 
naturally makes us somewhat skeptical of the advisability of becoming party 
to any arrangement to endure for a period so long as ten years which conceivably 
might become very burdensome or disadvantageous. In other words, the 10-year 
feature of the proposed agreement is, from the point of view of caution, not 
attractive to us although we do not take the position that it would necessarily 
be disadvantageous. That depends on how matters work out in these very un- 
cerain times, and we should think that a considerably shorter period with ex- 
pressed intention of the parties to continue the arrangements so long as not 
prohibited by conditions would work out quite as well, assuming always the 
sincere interest of all concerned in cooperation and stabilization. 

However, if necessary we would be willing to yield to the 10-year period.” 


It then stated that it would become a member subject to further 
understanding and conditions as follows: 2¢ 


(e) That in case the agreement with the French producers terminates for 
any reason, this company to have the right to resign forthwith from the Asso- 
ciation. 

(f) That membership of this company in the Association shall continue in 
accord with the right of resignation as mentioned in article II, section 2 Phosphate 
Export Association Rules and Regulations amended to July 19, 1933, except that 
in the event of the agreement with the French being in full effect and operation 
such resignation then by this company will provide that this company will not 
offer rock for export to Europe during the time the agreement is in full effect 
and operation prior to 1943 excepting through the Association. 


PEA accepted these conditions in its letter dated September 1, 1933, 
and Phosminco made the necessary arrangements for entrance to 
membership as shown by its letter dated September 20, 1933.27 
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In commenting upon the proposed French agreement, Mr. Grace 
stated in a report to the Association dated October 3, 1943, that the 
agreement was built around two principles which were that the agree- 
ment should be for 10 years and that the association should represent 
all pebble phosphate export business from this country to Europe dur- 
ing that period of time.?° These representations were made by PEA 
to Hardphos in its negotiations with them.2° 

On October 10, 1933, the council of PEA approved the French agree- 
ment and authorized its president Mr. Morgan H. Grace to sign same ® 
with the following provision: * 

Further resolved, That upon execution and delivery of the French 
agreement each member of this Association will and does hereby bind 
itself, and will and does hereby agree each with all of the others, to 
retain membership in Phosphate Export Association during the con- 
tinuance of the French agreement (which in respect to all the agree- 
ments on the part of the members in these resolutions contained shall 
not be considered as continuing beyond December 31, 1948) 

Provided, however, That if any member should find it necessary to 
resign from this Association during the continuance of the French 
agreement, for any reason sufficient to such member, it may resign 
subject to the provisions of the rules and regulations in respect to 
resignations, but such resignation nevertheless shall not become effec- 
tive unless and until such member shall have entered into an agree- 
ment with the Association which shall provide that all sales by it or 
for its account of phosphate rock for export to Europe (if it elects 
to make any such sales) shall continue to be handled by the Associa- 
tion under and during the continuance of the French agreement with 
the same quota in respect to European sales as that existing prior to the 
taking effect of its resignation subject to change in quota as provided 
in the rules and regulations and with contribution by such member, 
either as commissions or otherwise, of its proportionate share of the 
expense of the European sales: and provided further, That the Ore & 
Chemical Corp. shall be bound hereunder only during the continuance 
of its existing contract, and any extension thereof, with Coronet 
Phosphate Co., which contract by its terms expires on December 31, 
1935. 

It is seen here that the O. & C. was put in a special status so that its 
privilege of resignation depended upon the date of termination of its 
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contract with Coronet, the Association being assured that after that 
date Coronet would become a member. 

Swift & Co. is not mentioned in the proviso since it had not as 
yet become a member. As shown above the association was greatly 
concerned with the Swift matter since it seemed at that time with O. 
& C. and Phosminco in membership Swift would be the only outside 
producer. In the negotiations which followed between PEA and Swift 
the latter raised various legal questions upon two occasions. On No- 
vember 8, 1933, it asked PEA to furnish it with copies of any agree- 
ments by or through which the Association was acting as selling agent 
for nonmember producers in this country,” to which the Association 
replied that it had none.** Later, on November 29, 1933, Swift told the 
Association that it had in mind certain features of plan of operation 
under the French agreement which it considered more or less objection- 
able, one of which was the privilege with reference to resignation. It 
stated that: 

As protection from the antitrust laws is given only to an export association, it is 
exceedingly doubtful if a member may lawfully agree to dispose of his products 
through the Association after he ceases to be a member.” 

Swift then stated that it could not join the Association except on 
certain conditions, one of which was that it should have the right to 
resign from the Association at the end of any calendar year upon 60 
days’ notice in writing previously given and that upon such resignation 
it should fulfill all contracts for the sale and delivery of phosphate and 
should be freed from all other agreements and restrictions without 
liability.* 

On December 1, 1933, PEA authorized acceptance of an application 
from Swift for membership in accordance with the conditions set forth 
in its letter of November 29, 1933.% 

The French agreement, signed December 12, 1933, contained special 
conditions to take care of the status of O. & C. and Swift as follows: 

(A) Whilst the American Group at present represents with absolute control 
the greatest part of the exporters of Florida Land Pebble phosphate to Europe, the 
Association nevertheless is at present unable to guarantee the control of the price 
of the stock of Pebble Phosphate which may be owned by the METALLGESELL- 
SCHAFT at the termination of their contract with the CORONET PHOSPHATE 


CO. or quantities shipped, but such quantities will be included in the quota of 
the American Group. 
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(B) Since SWIFT & COMPANY FERTILIZER WORKS, although a member of 
the Association, has the right to withdraw therefrom on December 31 of any year 
upon 2 months’ notice, it is agreed that should it so withdraw from the Association 
during the life of this agreement, its tonnage shipped to HKurope thereafter shall 
not be taken into account in determining the quotas of either Group hereunder, 
and in addition the Association shall have the right, by a formal written demand, 
to require the reopening of this agreement, in which case the parties will confer 
and endeavor to reach a satisfactory adjustment, failing which this agreement 
may be terminated by either group upon written notice to such effect given to the 
other group, and upon the giving of such notice, the agreement shall thence 
forth be void. 


(3) The agreement—PEA ratified the French agreement on Jan- 
uary 29, 1934.5° Collateral to the agreement were several resolutions 
passed by the council at the same time. One of these embodies the 
agreement which is the subject for discussion in this section of this 
report. It reads as follows :*° 


Further resolved, That each member of this Association will and does hereby 
bind itself, and will and does hereby agree each with all of the others, to retain 
membership in Phosphate Export Association during the continuance of the 
French agreement (which in respect to all the agreements on the part of the 
members in these resolutions contained shall not be considered as continuing 
beyond December 31, 19483): Provided, however, That if any member should 
find it necessary to resign from this Association, during the continuance of the 
French agreement for any reason sufficient to such member, it may resign subject 
to the provisions of the rules and regulations in respect to resignations, but such 
resignation nevertheless shall not become effective unless and until such member 
shall have entered into an agreement with the Association which shall provide 
that all sales by it or for its account of phosphate rock for export to Europe 
(if it elects to make any such sales) shall continue to be handled by the As- 
sociation under and during the continuance of the French agreement with the 
same quota in respect to Huropean sales as that existing prior to the taking 
effect of its resignation subject to change in quota as provided in the rules and 
regulations and with contribution by such member, either as commissions or 
otherwise, of its proportionate share of the expense of the European sales: 
and, provided further, that the Ore & Chemical Corporation shall be bound here- 
under only during the continuance of its existing contract, and any extension 
thereof, with Coronet Phosphate Company, which contract by its terms expires 
cn December 31, 1935: and, provided further, That if Swift & Company Fertilizer 
Works shall exercise its privilege to resign from the Association at the end 
of any calendar year by giving notice thereof sixty (60) Days prior to said date and 
such resignation shall take effect on the last day of any calendar year, said 
Swift & Company Fertilizer Works shall, after such date, be free of all obligations 
under the said agreement of December 12, 1933, and shall not thereafter be bound 
by these resolutions; HXCHPTING that the Ore & Chemical Corporation and 
Swift & Company Fertilizer Works shall each pay its proportionate share of any 
indemnity incurred by the Association under the terms of the agreement of 


83 Hx, 6—B. 
89 Bx. 6-C. 


692 FEDERAL TRADE COMMISSION DECISIONS 


IV. The Phosphate Cartel 42 Ff. T.C. 


December 12, 1933, arising out of shipments of phosphates made during the time 
when each was respectively a member of the Association and bound by said 
agreement and each shall likewise receive its proportionate share of any in- 
demnity received by the Association arising out of any shipments of phosphates 
during the same period; 

This agreement only bound the member resigning to do its Euro- 
pean business through the Association. It was free to do export busi- 
ness in any other part of the world without reference to the Association 
after resignation.” 

(4) Swift/Cyanamid Matter—Cyanamid withdraws resignation— 
Swift finally agrees to become bound by agreement.—Cyanamid was 
making demands for the exclusive right to sell Canadian Industries, 
Ltd., through the Association, but outside its regular quota therein.* 
Swift was pressing for an increased quota in each quality group.” 

Cyanamid submitted its resignation from membership in PEA on 
October 15, 1935, such to take effect 6 months from that date in ac- 
cordance with the rules and regulations.*® 

The council passed the following resolution on December 30, 1935: “ 

Resolved, That subject to the approval in writing of the American Cyanamid 

Company and Swift & Company Fertilizer Works, section 2 of article III of the 
rules and regulations be and hereby is amended by striking out the period at 
the end of said section, substituting a semicolon and adding the following words 
and phrases: 
“put the council by not less than sixty-six (66) votes may allot a quota in a group 
to a member not then having a quota in such group, in which case his quota in 
such group shall be deducted from the quotas in such group of all other members, 
in the proportions of such quotas to each other.” 

Both Swift and Cyanamid approved this in writing.“* At the same 
time the council passed a resolution instructing President Grace to ask 
Cynamid to withdraw its resignation, with the understanding that if 
on the following June 30 Cyanamid still felt it in its interest to resign, 
effective January 1, 1937, it would be 


* * * at entire liberty to do so withoot there being any hard feelings.* 


Mr. Grace made a report to the council on this matter on J anuary 14, 
1936, as follows: 


AMERICAN CYANAMID CO.: I am happy to report that this company has 
agreed at an interview I had with Mr. Bell and Mr. Huntington to act with the 
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Association as far as Japan and Korea are concerned for the balance of 1936, 
that is to say, they will not disturd the Japanese/Korean market in any way 
during 1936 after the effective date of their resignation, namely, the 15th of April 
next, and they will, of course, participate in all of our Japanese and Korean 
business for 1986 in accordance with their quotas. 

In view of this situation I request that a resolution be adopted asking the 
American Cyanamid Co. to withdraw their resignation as members of this Asso- 
ciation with the full understanding that if on June 30 next they feel it to be 
to their interest to resign, effective January 1, 1937, they are at entire liberty 
to do so without there being any hard feelings. [Italics supplied. | 


Cyanamid continued to persist in its notice of resignation. In 
accordance with the resolution passed by the council on January 29, 
1934, collateral to the ratification of the French agreement,*” Mr. Grace 
had the Association’s counsel prepare a draft of a letter to be sent 
to Cyanamid, and accepted by that company by countersignature.* 
This was sent to all members excepting Cyanamid for comment and 
criticism.*® It was agreed at a meeting of the Association that each 
member should submit the proposed letter to their counsel for 
comment.” 

After further study by officials of PEA and with advice of the 
Association’s counsel®™ the letter was forwarded to Cyanamid on 
March 14, 1936, for acceptance. Cyanamid secured the approval of 
its legal department, signed the acceptance at the bottom of the letter, 
and returned same to PEA on March 26, 1936. The agreement 
between Cynamid and PEA as expressed in this letter reads as 
follows: 

After the taking effect of its resignation on April 15, 1936, all sales of phosphate 
rock for export to Europe by American Cyanamid Company or for its account 
shall continue to be handled by the Association according to its rules and regula- 
tions and to the French agreement, during the continuance thereof, with the 
same quota in respect to European sales as that existing prior to the taking 
effect of its resignation subject to change in quota as provided in the rules and 
regulations. American Cyanamid Company will continue to pay to the Associa- 
tion, or its agents, in respect to said company’s shipments to Hurope after the 
taking effect of its resignation, the sales and chartering commissions fixed by 
the Association from time to time for payment by the members thereof on 
similar shipments, so that American Cyanamid Company will continue to pay 


sales and chartering commissions on said shipments in the same manner and 
at the same rate as if it had continued to be a member. American Cyanamid 
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Company will also pay to the Association its proportionate share of the expenses 
of the Huropean sales, * * *, 
* * * * * * * 
This agreement shall continue only during the continuance of the French agree- 
ment, as provided in the resolutions hereinabove referred to. 


Meanwhile Swift was threatening to resign. It had not been 
granted the quota increase it was demanding and was refusing to share 
in the deductions which would be necessary if PEA should finally 
give Cyanamid exclusive on Canadian Industries, Ltd., business for 
the next 5 years in order to keep that company in membership, which 
PEA was still trying to do regardless of the agreement already made.™ 
Negotiations continued with Swift, with PEA insisting that if it con- 
ceded Swift’s demands Swift would agree to become bound by the 
agreement of January 29, 1934, not to resign during the life of the 
French agreement without first making arrangements for its sales 
to Europe through the Association for the balance of the life of the 
French agreement as Cyanamid had just done.* Mr. Grace sent two 
confidential memoranda to the membership on April 29, 1936, advising 
of tentative agreements with Swift—that Swift would agree to become 
bound for the life of the French agreement, that PEA would give 
Swift the quota demanded, and that Swift would contribute to the 
allotment of the Canadian Industries, Ltd., business to Cyanamid based 
upon their share of the total business.%* At this time Cyanamid’s 
representative on the council was having 
* * * difficulty in convincing Mr. Bell that the proposals that have been 
discussed will satisfactorily settle the matter from the standpoint of American 
Cyanmid Co." 

In commenting on the tentative agreement, Mr. Burrows of Inter- 
national stated : °° 

When this matter was last discussed in New York the members undoubtedly 
felt that it would be a distinct advantage to the group to have Swift & Company 
irrevocably committed to the French agreement, instead of being in position to 
resign at the end of any year with 60 days’ notice. However, there was a strong 
feeling that, in view of their refusal to participate in the Canadian Industries 
tonnage, we should refuse to make this concession.” 

Apparently they have now agreed to participate in the Canadian Industries 
matter, and it is, therefore, my thought that we should accept the proposal and 
tie them up for the duration of the French agreement, We, naturally, dislike 
to see our quota continually whittled away, but it is perhaps of more importance to 
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maintain a solid front with respect to this export business, and particularly 
to do so while we have such an unsatisfactory situation in the domestic market. 


Meanwhile, at PEA’s request Cyanamid postponed the effective date 
of its resignation four times, the last time to May 27, 1936.° On May 
20, 1936, Mr. Grace reported to the Council : 


* * * that the American Cyanamid Co. would withdraw its resignation 


and bind itself to retain membership in the Association during the continuance 
of the French agreement and a minimum of 5 years irrespective of the contin- 
uance of the French agreement provided all other members bind themselves 
likewise (Ore & Chemical Corporation binding itself only during the period 
of its—or Metallgesellschaft’s—control of the disposition of Coronet Phosphate 
Company’s export phosphate), and provided the American Cyanamid Company 
Shall have the exclusive right to sell the Canadian Industries, Ltd., for 5 years, 
outside of their quota except that they will absorb the share of the Phosphate 
Mining Company, at such prices and upon such terms and conditions and for such 
grades as they see fit; and furthermore American Cyanamid Company would 
agree to Swift & Company having quotas equal to that of other full members 
provided it would bind itself to retain membership as above mentioned. Mr. 
Grace also reported Swift & Company Fertilizer Works would likewise bind 
itself to retain membership in the Association for the duration of the French 
agreement and a minimum of 5 years provided all other members did likewise 
(Ore & Chemical Corporation binding itself as above mentioned) provided it was 
given as from January 14, 1936, a quota in each quota group equal to the quotas 
of the other members who have quotas in all quota groups, and would agree to 
give up its share in sales to Canadian Industries, Ltd., for shipment 1936-40 in- 
elusive except 5.37 percent in Highgrade and 32 percent Standard for shipment 
1936 and 1.42 percent Highgrade for shipment 1937 which the American Agricul- 
tural Chemical Company, International Agricultural Corporation, and Southern 
Phosphate Corporation had agreed to absorb equally among themselves. 


whereupon the council agreed to same in principle.®? 

Cyanamid forwarded a letter dated May 27, 1936, to PEA with- 
drawing its resignation from the Association “ which was read to the 
council at the meeting on May 28, 1936.% After hearing the letter 
from Cyanamid, the council passed resolutions to carry out the plan, 
whereby Swift became bound for the life of the French agreement, 
received the quota desired, and agreed to absorb its share of the 
Canadian Industries tonnage, and whereby Cyanamid agreed to 
continue to be a member of PEA.” 

(5) Metallgesellschaft/Ore & Chemical Corp./Coronet member- 
ship.—lt will be recalled that Coronet agreed when Metall/O. & C. 
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became a member that it would “be willing” to join the Association 
upon the termination of the Metall/Coronet contract, and that 
Metall/O. & C. were only bound to remain members of PEA so long 
as said contract was in force within the terms of the French agree- 
ment.” 

The Metall/Coronet contract in effect when Metall/O. & C. became 
a member was due to expire on December 31, 1935. Metall/O. & C. 
notified PEA on December 16, 1935, that this contract would be re- 
newed, and applied for an extension of its membership in the Asso- 
ciation.*® PEA consented to this extension of this membership. 

The Association then sought more definite assurance from Coronet 
than it had previously given on August 28, 1933.° Coronet gave this 
assurance in a letter dated June 12, 1936. In this letter it changed 
the phrase “we would be willing to join” to “we will join,” and the 
following additional language was given: 

Upon our joining the Association, we will agree with the other members, if 
the other members have likewise agreed, to retain our membership in the Asso- 
ciation during the continuance of the French agreement (which shall not be con- 
sidered as continuing beyond December 31, 1943) ; and irrespective of the con- 


tinuance of the French agreement, to retain membership in the Association until 
April 22, 1941. 


It is understood that the “Entente” mentioned in our letter to you of August 
28, 1933, is effective in the French agreement, above-mentioned, of December 
12, 1933. 

PEA’s associates in the European and J apanese markets, namely, 
the French North African and the Egyptian producers, were then 
notified of the new arrangement.” 

Because of the war in Europe, contractual relations between Coronet 
and Metall/O. & C. were terminated in December 1940. Coronet was 
then readmitted as a member in accordance with its letters of August 
28, 1933, and June 12, 1936, and its letter of application of December 
18, 1940, on December 19, 1940.7 Coronet was then bound under the 
agreement of January 29, 1934, on the same basis as the other 
members.” 

(6) Present status—Since the outbreak of the war in Europe on 
September 1, 1939, the French agreement has been inoperative. It was 
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formally terminated on December 31, 1944, and the collateral agree- 
ment terminated at the same time. 

Members may now resign by giving 18 months prior written notice 
in accordance with an amendment to the rules and regulations of the 
Association passed November 30, 1943.78 


2 Relations with Hardphos 


a. Relating to the production of members of Hardphos.—The bill 
of particulars raised the question as to whether PEA had reached an 
informal agreement on October 6, 1933, with Hardphos and whether 
by this and its formal agreement of December 1, 1933, with PEA 
and North African producers, Hardphos had agreed that the mines 
of only two of its three members would continue to produce hard-rock 
phosphate during the life of the agreement. This subject was ex- 
plored and exhibits relevant thereto were introduced.”4 

Hardphos’ action and agreements in connection with this subject 
were explored and considered by the Commission in its formal inves- 
tigation of that Association.” 

D. B. Kibler, Jr., had written to the Brussels office of J. Buttgenbach 
& Co., a member of Hardphos, in the latter part of September, 1933, 
concerning negotiations then in progress between the hardrock miners, 
PEA and the North African Group. In reply, J. Buttgengach & Co. 


stated in their letter to Kibler dated September 28, 1933,” that: 
What must be now our policy on account of this situation? We think as we 
cabled you that we must * * * 
(3) have at least a share of the general sales of one mine production (50,000 
tons). The share of all the Hard Rock miners might be 120,000 tons; 


* * * * * * * 
We hope you will have an interesting meeting in New York * * * 


This letter was prompted by the situation which existed in the ex- 
port phosphate business in Europe in the summer of 1933. Prior to 
that time Hardphos was a competitor of PEA for this business, but its 
volume of business had been dwindling for a number of years and com- 
petition prior to the negotiations for the International agreements 
made Hardphos a factor more because of its nuisance value than be- 
cause of the volume of business it was doing.” In the opinion of Noyes 
of PEA, the French were not concerned about Hardphos as a neces- 
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sary party to the entente. It is his opinion that the French would have 
signed regardless. Furthermore, he does not believe it was primarily 
PEA’s idea, but he felt it was considered mutually advantageous to 
the three parties to the Hard Rock agreement.** The minutes of PEA 
however, give the opposite impression. They state that the exchange 
situation “rendered it necessary to bring Hardrock into the picture.” ” 

The contemplated meeting between PEA and Hardphos in New 
York, was held on October 6, 1933. Present were Morgan H. Grace, 
president of PEA, now deceased; E. F. Fitch, Jacksonville, Fla., vice 
president, C. & J. Camp, a member of Hardphos; Robert W. Groves, 
Savannah, Ga., president, Dunnellon Phosphate Mining Co. and 
president of Hardphos; Julius M. Extrowich, secretary of Dunnellon 
and secretary-treasurer of Hardphos, and D. B. Kibler, American 
manager of Buttgenbach.®° Groves was the active representative of 
Hardphos at the conference.** At this particular time Dunnellon was 
the only member of Hardphos. Camp and Buttgenbach had not yet 
formally rejoined the Association ; Mutual Mining Co. had resigned.® 

The next day Grace dictated an account of the conference. Among 
things he stated: 


The Hard Rock people have three mines: Dunnellon, Camp, and Buttgenbach. 
These three mines cannot operate without a minimum of 50,000 tons apiece or 
a total of 150,000/180,000 tons. They are, however, willing to agree among them- 
selves that only two mines shall operate. 

* * * * * * * 

They propose that they should be given a quota equal to 15 percent of our 
quota up to 900,000 tons of Pebble shipped with a minimum guaranteed of 90,000 
tons. Above 900,000 tons of Pebble shipped they would like to havea participation 
of 10 percent. In other words when Pebble ships 600,000 tons they wish to 
ship 90,000 tons and they will want to have this 90,000 tons guaranteed to them 
each year. Between 600,000 and 900,000 tons of Pebble they want to have 15 
percent but without any minimum guarantee, * * * 

* * * ES * * % 

They are prepared to enter into a ten year contract. 

They are prepared to have the business handled through the Phosphate Export 
Association but they must retain their own European agents. Prices to be fixed 
by the P. H. A. so as to effect the realization of the quotas agreed upon. 

The above is subject to confirmation by Buttgenbach. [Italics supplied. ] 
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Since Grace is deceased, Noyes was asked to state whether or not 
in his opinion the above-quoted language represented the correct 
situaton. He stated that he did not attend the meeting and that Grace 
handled all the negotiations with Hardphos looking toward the 
formation of the French and Hard Rock agreements during the fall 
of 1938. So far as he knew the memorandum of Grace was not dis- 
cussed with members of PEA. It was his opinion that Grace did not 
know enough about Hard Rock operations to make statements in this 
memorandum of his own knowledge, so that the information must 
have come from the Hard Rock people. In his opinion it was not 
necessary for PEA to be able to tell the French that Hardphos could 
and would control all Hard Rock exports from this country in order 
to get the French agreement, although he personally had no dealings 
with M. de Bailliencourt.* 

Kibler, on the stand, stated that he agreed that the Hard Rock 
miners were prepared at that time to enter into 10-year contract.® 
He also agreed that it was necessary in order to operate economically 
and at a reasonable profit, for one mine to produce a minimum of 
50,000 tons per year, although he stated that Buttgenbach had in pre- 
vious years operated on a part-time basis to produce less than 50,000 
tons per annum. Koibler disagreed * with the statement in the 
memorandum that the Hard Rock miners were— 

* * * however, willing to agree among themselves that only two mines 
shall operate. 

He also took issue with the statement that the Hard Rock miners 
were prepared to put their business through the Phosphate Export 
Association.** 

Extrowich, on the next day, October 7, 1933, addressed a letter to 
Grace in which he stated in part as follows: ® 
- Referring to our very pleasant meeting yesterday on the matter of quotas in 
the European market, and on matter of prices and grade conditions between 
Pebble and Hard Rock, we wish to confirm our proposal of quota for Hard Rock 
as follows: 


Hard Rock to have 100,000 tons minimum against Pebble shipments up to 
600,000 tons. 
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On Pebble shipments above 600,000 tons, and up to 900,000 tons, Hard Rock is 
to have a ratio of 15 percent of the Pebble shipments and on Pebble shipments 
above 900,000 tons, Hard Rock is to have the privilege of a ratio of 10 percent. 

* * * * * * * 

The three Hard Rock miners have given this matter their very careful consider- 
ation and in proposing this quota for Hard Rock, feel they are asking for the 
utmost minimum possible to work out this proposition successfuly, from a prac- 
tical viewpoint. 

It is understood that this proposal which has the executive approval of two 
of the miners: Messrs. C. & J. Camp and Dunnellon Phosphate Mining Company, 
and the approval of the representative of the third miner: Messrs. J. Buttgenbach 
& Company, is subject to executive approval of J. Buttgenbach & Company, 
Brussells, which is confidently expected to be given. Incidentally Mr. Kibler has 
cabled Brussells recommending this and suggesting a conference with you on 
your arrival in Paris. 

* * a * * ae * 

We wish to express on behalf of the Hard Rock interests who took part in these 
negotiations their appreciation of the fairness and candor displayed on your part 
in this entire discussion and are hopeful that these negotiations will result in 
mutual benefits. 


Kibler wrote the Brussels office of Buttgenbach on October 11, 1983, 
asking for their confirmation of the understanding which had been 
reached at the conference in New York on October 6, above referred to. 
With reference to his recollection at that time of what transpired at 
this conference, as far as this subject is concerned, he stated :29 


I feel that we had a very successful meeting in New York and it is apparent 
from the meeting that we had that Cherifian and Pebble need very badly the full 
cooperation of the hard rock miners if prices are to be maintained on the Buropean 
market. I feel that hardrockn (sic) is now in the most advantageous position 
that it has been in for many years and we should take advantage of a situation 
that has been created because of the tremendous fight that has gone on between 
Morocco and Pebble. 

Mr. Morgan Grace, president of the Pebble Export Association, expects to return 
to Paris next week and upon his return will have conferences with representatives 
of the Cherifian miners. The Pebble and Cherifian companies have already reach- 
ed an agreement in regard to allocation of tonnage on the Huropean market. The 
allocation is 84 percent for Cherifian and 16 percent ofor (sic) Pebble. Based on 
the European consumption of last year, 16 percent will give Pebble a minimum 
of 600,000 tons as their quota in Hurope during next year. 

I beg to enclose herewith a copy of a letter that was written to Mr. Morgan 
Grace while we were in New York, defining the position of the hardrock com- 
panies. You can see from our communication to Mr. Grace that we have asked 
that hardrock be allocated 100,000 tons minimum against Pebble shipments up 
to 600,000 tons. After Pebble shipments go over 600,000 tons then hardrock is 
to be granted an additional 15 percent from 600,000 to 900,000 tons. If Pebble 
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shipments go above 900,000 tons, hardrock is to have the privilege of 10 percent 
on all shipments in excess of 900,000 tons. 
ES * * * * oo * 

* * * it is evident that hardrockn (sic) could completely disrupt the sales 
agreements between Pebble and Morocco by exporting small quantities of rock. 
We fully realize that the Pebble people want us in the situation because it is 
to their interest to have us but if we can accomplish something for ourselves 
because of the situation that exists is it not folly to try to take too much 
advantage of a situation that later might react upon us? 

Mr. Grace told Mr. Fitch that he did not see why it would be a great difficulty 
to place 150,000 tons of hardrock on the Huropean market and we certainly 
believe that Mr. Grace is in a position to know whether this amount of rock 
can be consumed or not. 

* * * * * * os 

We feel that the meeting in Paris will be quite important and that the hardrock 
companies should be represented by someone with full authority to negotiate 
for what hardrock is to receive from both Pebble and Cherifian. * * *, 

Assuming that our negotiations with reference to the sales of rock in Hurope 
are a complete success, we then would have negotiations that must take place 
among ourselves, that is, D. P. M. Co., GC. & J. Camp and Buttgenbach must 
necessarily get together and agree upon allocation of tonnage and work out 
mining details so that we can all work profitably. * * *, 

x «= * JT want to state that the agreement that I entered into to cooperate 
with the other miners and in agreeing to what was writen to Mr. Grace, was with 
the complete understanding that my actions were subject to the approval of the 
Brussels office. J trust you will see your way clear to approve of such actions 
as have been taken by me, and would thank you kindly to communicate with 
me upon receipt of this letter, either by cable or letter. 


Kibler, in explanation of the reference to the part of the quotation 
above relating to the necessity of negotiations between the Hard Rock 
miners themselves to 
agree upon allocation of tonnage and work out mining details so that we can 
all work profitably, 
said that Dunnellon had been the only one of the three miners actually 
operating at the mine and had made rather large sales in Europe at 
unattractive prices, which were not fully delivered at this time; that 
C. & J. Camp, a copartnership at that time, had a plant already con- 
structed that had been in operation, but which was temporarily closed 
down; that Camp was in a position to resume operations on a 30- to 
50-day notice; that Buttgenbach had exhausted its deposit at the 
location of its plant about 1930, and because of the depression of 
phosphate sales, as well as the world depression at that time, had not 
moved to a new location to work a new deposit; that it had all the 
equipment necessary to build a new plant, but was waiting to see what 
market conditions would be; that. it would have taken Buttgenbach 
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at least 6 months to resume actual mining operations, and that if, 
therefore, it was going to participate in the new business contemplated 
under the agreements then under consideration, it would be necessary 
for Buttgenbach to work out some details with the other miners so 
that it could borrow rock from one of them until it could start mining 
operations.°° 

Kibler was asked the following: 

Q. Then, in other words this phrase “working out mining details” referring to 
the joint arrangement among you producers with reference to the production 


of hard rock to be sold abroad under this contemplated export agreement, did it 
not? 


to which Mr. Kibler replied : 


It did to the extent of working out an arrangement, I would say, as to the mining 
details between La Floridiene, J. B. Buttgenbach & Company, and C. J. Camp, 
yes, Sir; it did mean that.” 

It had been agreed at the conference on October 6, 1933,°? that an- 
other conference would be held in a few days. Accordingly, this was 
held on October 11, at which time Grace of PEA met with Messrs. 
Extrowich and Groves representing Hardphos and Buttgenbach, the 
latter at the request of Kibler, who had returned to Lakeland, Fla.” 

PEA had in the meantime held a meeting of its council, at which 
time the letter to Grace stating the Hard Rock miners’ position con- 
cerning the conference of October 6, 1933, was read. After discus- 
sion, and on motion duly made and seconded,” it was unanimously 

Resolved, That the president be and hereby is authorized, in conjunction with 
the French producers, to enter into an agreement with the Florida Hard Rock 
producers in respect to division of sales to Hurope whereby the Florida Hard 
Rock producers would have a quota equivalent to from 12% percent to 15 percent 
(in the discretion of the president) of Pebble shipments to Hurope, such quota 


to be deducted 84 percent from the quota of the French group and 16 percent 
from the quota of the American group under the French agreement. 


Thus it is seen that Grace, president of PEA, had taken the matter 
up officially with that Association and was given authority by it to 
further negotiate with the hard rock miners.% 

Extrowich wrote a letter dated October 12, 1933, to Camp, Fitch, 
and Kibler,” outlining the substance of the conference with Grace on 
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the previous day, with the suggestion that this information might be 
considered for joint discussion among the Hard Rock miners at an- 
other meeting to be held in Savannah the next week. He pointed out 
that PEA had recently met and discussed the Hard Rock position as it 
related to the proposed agreements for the control of the European 
market. Grace was said to have informed Extrowich and Groves that 
PEA was opposed to a minimum guarantee for Hardphos, since no 
such guarantee existed between PEA and North Africa ; that PEA was 
not agreeable to giving Hardphos the quota of 15 percent which had 
been asked for, and that PEA wanted to limit Hardphos to 1214 ~per- 
cent of its shipments to Europe, this being more generous than that 
which would be conceded by North Africa without intervention by 
PEA. Grace said he had talked by long distance to the French and 
was informed that they had it in mind to limit Hardphos to a maxi- 
mum of 75,000 tons. 

During the conference of October 11, Grace proposed a percentage 
quota for Hardphos of 2 percent of the combined shipments of Hard- 
phos, PEA, and North Africa from which was to be deducted Hard 
Rock export sales already booked in Europe by Dunnellon. To sup- 
port this proposal, Grace presented a statement of shipments to Europe 
over the past 10 years from each of the three fields of production, as 
follows: ° 


Year Hard rock Pebble |North African Total 
145, 093 579, 743 3, 628, 679 4, 353, 515 
149, 870 578, 898 4, 067, 731 4, 796, 499 
82, 575 451, 963 4, 186, 475 4, 721, 013 
Loo eee Se Se iE SN 8 127, 625 585, 551 4, 948, 355 5, 661, 511 
TOPE 2: 5 Se ae a EE ET aes 84, 555 611, 669 4, 953, 679 5, 289, 903 
igo a 2 ee ee ee ae 64, 868 793, 521 5, 229, 896 6, 088, 285 
{050 = cee ea a eee ee 66, 350 817, 672 4, 981, 559 5, 865, 581 
ORES: ee ee eS oe ee eee ee ee a 40, 525 565, 846 3, 031, 524 3, 637, 895 
Gee er ee wee er Ae ed ERAT) 44, 240 382, 527 3, 043, 613 8, 470, 380 
(GREE «S08 pe oe ee okt SEL eee See eae et aN 35, 000 600, 000 38, 300, 000 3, 935, 000 
PisiMmatC See ayes see eset ee ae ta ete ie el me Ah) 47, 819, 582 
TUG BAG EY ENA A Vise nae ee Oe eS Se Ee ee oe See eS eee |e oe eae 4, 781, 958 


The 2 percent proposed on the basis of the total tonnage estimated 
for 1933 of 3,935,000 tons, would have given Hardphos a tonnage of 
78,700 tons for 1934, but if consumption in Europe attained the aver- 
age shown for the years 1929 through 1930, being about 6,000,000 tons, 
Hardphos’ quota would be 120,000 tons. 

Groves and Extrowich asserted to Grace during the conference of 
October 11 that the three members of Hardphos each needed a pro- 
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duction of 50,000 tons per annum for economical operation, but that 
a total of at least 100,000 tons was the practical minimum. The con- 
ference closed with the understanding that Groves and Extrowich 
would again confer with the other hard-rock miners. 

Commenting on the point raised in this conference with Grace as 
to the practical difficulty of operating on less than 50,000 tons per 
annum for each miner, Kibler, on the stand, stated that, although this 
was true and although each of the three companies owned its own 
mine, they considered it necessary to cooperate with PEA, since PEA 
had pioneered in the negotiations with North Africa. He asserted 
that: the Hard Rock business had practically disappeared (whereas 
prior to the First World War it had been the largest factor in the 
European market) ; that PEA and North Africa had the advantage in 
lower costs of production, and North Africa in freight; the French 
were underselling and forcing Hard Rock out of business.? Kibler 
also stated that at the time his company had in mind a plan for joint 
operations with Camp; that he had had such an arrangement in mind 
since 1923, but had taken no steps toward that end.? To confirm this 
statement he cited the following portion of his letter to the Brussels 
office, dated October 13, 1933 : 4 

(38) For us to have at least a share of the general sales of one mine’s produc- 
tion (50,000 tons). It is agreed among the three miners that each will have one- 
third of the sales, 

The hard-rock miners again conferred on October 17, 1988, and as a 
result notified PEA that a 2 percent quota was inadequate. A counter- 
proposal was made for a percentage of 214 percent of the total with no 
minimum guarantee and no prescribed maximum.® — 

Upon receipt of the counter-proposal, PEA made another proposal 
of 244 percent on 4,500,000 tons consumption basis, with 2 percent on 
all tonnage over, subject to approval by the French. Hardphos then 
proposed 24% percent on a 4,500,000 ton base and 2 percent over this 
amount,’ offering to meet Grace in Brussels, prior to proposed meet- 
ing in Paris, to confer with Buttgenbach. PEA refused to concede 
this at the time, and took the position that 100,000 tons to Hardphos 
would be unfair in view of the long negotiations with the French and 
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PEAS past efforts to defend its European markets during periods 
of low prices.® 

Hardphos then advised PEA that the 14 percent difference between 
them was vital to Hardphos because of the necessity of having at least 
50,000 tons for each member.® Nevertheless they offered” to accept 
274 percent on 4,500,000 tons, 2 percent over and above for the suc- 
ceeding years of the life of the agreement. In reply Grace advised “ 
that: 


In the general adjustment it will almost certainly be necessary to find room 
in Europe for approximately one hundred thousand tons Curacao and one hun- 
dred thousand tons Ocean Nauru Makatea and Christmas, making together with 
the allotment we have suggested for you the necessity of finding a market for 
two hundred thousand tons more Highgrade annually which will have to come 
out of the market at present enjoyed by Highgrade Pebble and Morocco. Stop. 
Such a sacrifice is utmost we can contemplate and possible more than we can 
bear and further demands will only mean the breakdown of all negotiations. 
Stop. Consequently once more request you reconsider and accept our sug- 
gestion of two and one quarter percent up to four and one half million tons 
two percent beyond. Stop. My departure delayed. 


Hardphos and the Hard Rock miners conferred in Savannah on 
October 22, 1933, on the matter and advised PEA that they were 
standing on their last proposal, because otherwise it would be impos- 
sible to get the approval of Buttgenbach, without whom any plan 
would be ineffective. Hardphos and Camp felt Buttgenbach’s par- 
ticipation essential beeause of its influence and widespread industrial 
contacts in Europe. 

PEA then contacted the French, who replied that Hardphos’ de- 
mands were exaggerated in view of the fact that the average shipment 
of Hard Rock phosphates to Europe over the last 5 years was about 
60,000 tons per year. The French said that the 2 percent original 
offer was the maximum which they would accept. PEA stated that 
in view of this, it did not feel it could renew its counter-offer.4 

Negotiations between PEA and Hardphos on this point reached a 
deadlock.?® 

Thereafter, Hardphos made no further proposals with reference ta 
the production of Florida Hard Rock phosphate. 
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Hardphos members reached an agreement between themselves in 
Brussels on November 20, 1933, providing for joint operations regard- 
less of whether an agreement should be reached between themselves, 
PEA, and the French.” 

Later in Paris they agreed with PEA and the French on the Hard 
Rock agreement dated December 1, 1933.17 Through Mr. Van der 
Rest, of Buttgenbach, Hardphos secured better terms in this agree- 
ment than it had proposed to PEA on October 20, 1933.8 In place of 
21/4, percent, on 4,500,000 base, and 2 percent over and above for 1934, 
with 21% same base and 2 percent over for the rest of the years, they 
secured 214 percent on the base of 4,500,000 tons and 2 percent above 
for 1934, 214 percent on the same base and 2 percent above for 1935, 
and 234 percent on the same base and 2 percent over and above for 
1936 and every year thereafter during the continuance of the 
agreement.”® 

Buttgenbach, so it is said, had had in mind joint production ar- 
rangements with Camp since 1923 and had this in mind during the 
negotiations with PEA and the French, in the vent those negotiations 
did not result in a percetnage quota sufficiently large to enable each 
of the three hard-rock miners to operate separately on an economic 
basis, using 50,000 tons apiece as the minimum necessary to that end.” 

Buttgenbach, not being in production, was enabled by reason of 
the Brussels agreement * to borrow from the other members. It at- 
tempted to do this from Hardphos stocks on hand at Fernandina in 
January 1934, because the small tonnage which Buttgenbach had left 
over at Fernadina at the time did not meet the specifications.” Since 
the stocks of the Association on hand did not meet the specifications,” 
Butgenbach turned to Camp for the loan.?4 

Negotiations followed between Camp and Buttgenbach. These 
culminated in an agreement between the parties dated June 30, 1934.75 
This agreement was supplemented on August 1, 1934, and replaced 
by another dated February 15, 1935.27 
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By these agreements the two companies have operated jointly since 
June 30, 1934. PEA and its members were not consulted and had 
nothing to do with these agreements. 

Each of the members of Hardphos submitted statistics showing ton- 
nage mined, exported, sold domestically and on hand in storage at 
the end of each year, and the number of deposits operated, prior to 
and after the Paris agreement.?® A recapitulation of these statistics 
is attached to this report as appendix I. 

The only mine in operation at the time the Hard Rock agreement 
was made was that owned by Dunnellon, and thereafter the only pro- 
duction was from Dunnellon’s properties and from the joint operations 
of Camp and Buttgenbach.”” The following table shows the number 
of mines jointly operated by Camp and Buttgenbach at any one time 
following the date of the agreement, up until September 1939 when 
war broke out in Europe: ® 


Number 
Period of mines Names of mines operated 

operated 

Weerenl0s4. LO; O ChODeIO35 see ee een eee 1 | Felicia.! 

October 1935—March 1936 2 | Felicia, Globe. 

March 1936—May 1936___ 3 | Felicia, Globe, sec. 22.2 

May 1936-March 1937 2 | Globe, sec. 22. 

March 1937—May 1938 1 | Globe. 

May 1938-July 1938_.____ None | None. 

July 1938-September 1939 1 | See. 25.3 


1 Plant owned—land leased from Camp Phosphate Co. 
3 a eee Oper seal eve ogre eee by J. Buttgenbach & Co. 

Dunnellon operated its deposits each year from 1934 through 1939. 
In most of the years the operations were part time. Only in one year, 
1936, did Dunnellon’s operation run the full 12 months. 

Dunellon operated only one plant at any time, the potential capacity 
of which in 1934 was 70,000 tons on the basis of a 60-hour working 
week. It produced from its one plant operating in 1934, in a period 
of 10 months, based on a 60-hour week, 48,390 long tons. The other 
2 months of that year were consumed in moving mining equipment 
from one deposit depleted to another deposit where the company 
erected a new plant with somewhat larger capacity. Dunellon’s esti- 
mated unmined tonnage remaining the second deposit at the end of 
1934 was approximately 190,000 tons. In addition, Dunellen had 
other deposits which had been completely prospected, containing ap- 
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proximately 250,000 tons, and had developed through preliminary 
prospecting further substantial reserves. 

From 1934 to the present, only three Florida Hard Rock phos- 
phate producers have operated: Camp and Buttgenbach through the 
Camp Buttgenbach agreements, and Dunnellon separately. 

For comparative purposes, a table is included as appendix J to 
this report, showing Hard Rock export shipments prior to and after 
the dates of the cartel; that is, 1919 through 1933 before the cartel, and 
1934 through 1941 after the cartel, these shipments being separated 
in the table as Hardphos shipments and shipments outside Hardphos. 

6. Relating to control of terminal facilities of hard rock miners.— 
The bill of particulars pointed to, as restrictive of the export trade 
of domestic competitors, an alleged informal agreement October 6, 
1933, collateral to the Hard Rock agreement, with Hardphos, whereby 
the latter guaranteed against nonmembers Hard Rock shipments 
through the Fernandina. Terminal Corp., and the allegation that the 
drying, crushing, storing, an loading facilities of said corporation 
were thereafter, as a result of said alleged agreement, devoted exclu- 
sively to handling the export of Hard Rock phosphates produced by 
members of Hardphos. Formal examination of this subject was made 
and exhibits relevant thereto were introduced.” 

Hardphos’ action and agreements in connection with this subject, 
were explored and considered in the Commission’s formal investigation 
of that Association and were dealt with in the recommendations issued 
to said Association by the Commission on June 28, 1945.33 A copy of 
said recommendations is attached to this report as appendix P.* 

The facilities of Fernandina Terminal Corp. (hereinafter sometimes 
referred to as Terminal) are located at Fernandina, Fla., a port on the 
Atlantic about 20 miles north of Jacksonville. Although privately 
owned, its control is identical with control of Hardphos; i. e., both 
have the same officers.* C. & J. Camp, Inc., Ocala, Fla., 2 member of 
Hardphos, and Mutual Mining Co., Savannah, Ga., a past member, 
each own one-half of the stock.%* 


2AM, GPAs, BONS, 

#2 Tr. 263, 269-272, 275, 276, 346-464, 1163A, 1181; Hxs. 35, 39C, 39D, 76A-B, 77-140, 
770-777. BB. F. Fitch, Jacksonville, Pla., vice president and general manager of Fernan- 
dina Terminal Corp., was unable to appear as a witness because of serious illness. Tr. 
1172, 1173: 

33 Docket 202-2, Florida Hard Rock Phosphate Export Association, 
pp. 33-57, 86 of report of investigation thereof. 

*4 See recommendation No. 2. 
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Each of the officers of Hardphos have either dual or triple capacities 
and interlocking interests as between Hardphos, its members and the 
Terminal facilities, although they deny that Hardphos had had any- 
thing to do with the management and control of the Terminal.?’ 

In addition to export shipments the Terminal is used for coastwise 
shipments in the domestic trade.*$ 

The Terminal is equipped with crushing, drying, loading, and stor- 
age facilities.*° Formerly the drying of wet Hard Rock phosphate 
was done at the mine, but since World War I, all drying with minor 
exceptions has been done at ocean terminals. Fernandina Terminal 
Corp. is at present and has been for many years the only facility 
equipped for this operation.* 

In the negotiations in the fall of 1933 between PEA and Hardphos 
for the Hard Rock agreement, the control of the facilities of the Ter- 
minal was one of the subjects considered. 

Morgan H. Grace, then president of Phosphate Export Association, 
and since deceased, in his memorandum dated October 7, 1933, con- 
cerning the conference with Groves, Extrowich, Kibler, and Fitch, in 
New York on October 6, 1933, stated: 


They state that through their control of the terminal which they cannot main- 
tain unless they bring 100,000 tons a year through the terminal they can prevent 
any other Hard Rock shipper from shipping. 

They are prepared to guarantee that no other Hard Rock shipper will ship. 

* * * * * * * 


The above is subject to confirmation by Buttgenbach. [Italics supplied.] 


Kobler, in a letter to Buttgenbach’s Brussels office, dated October 11, 
1933, stated : 


* * * Mr. Fitch and Mr. Groves were in a position to state that they would 
not permit any other shipments through the Fernandina Terminal Corporation, 
and that the plant would be retained for the exclusive use of Dunnellon Phosphate 
Mining Co., C. &. J. Camp, and Buttgenbach. We, therefore, feel that the Fern- 
andina Terminal Corporation, is in a position to keep down any further hard-rock 
competition. You know that it is absolutely impractical for a person to build 
and equip a terminal plant for exporting hard-rock phosphate, particularly in 
view of the small amount of hard-rock that can be sold. 

* * * * 2 * * 


Assuming that our negotiations with reference to the sales of rock in Hurope are 
a complete success, we then would have negotiations that must take place among 
ourselves, that is, D. P. M. Co., C. & J. Camp, and Buttgenbach must necessarily get 
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together and agree * * *, There are really four companies to be considered 
and the fourth is the Fernandina Terminal Corporation. I can tell you positively 
that Mr. Groves, Mr. Camp, and Mr. Fitch are perfectly willing and will be glad 
to work in the closest harmony with us, and these gentlemen I know will go into 
any negotiations in the utmost good faith to work out our situation advantage- 
ously. Where we are reaching agreements with our friendly competitors in a 
matter of this kind, I, naturally, would want you or Mr. Van der Rest to come 
to this country and be present during the negotiations, * * *.” [Italics sup- 
plied. ] 

The hard-rock miners insisted that they were within their rights in 
controlling the use of Fernandina, since it was a private terminal. 

Negotiations between PEA and Hardphos were deadlocked in the 
latter part of November; “+ but the percentage quotas received by 
Hardphos in the Hard Rock agreement * and the Curacao agreement “ 
based on a consumption in Europe of 4,500,000 tons, allotted approxi- 
matedly 100,000 tons to Hardphos, as noted by Grace in his memoran- 
dum re the October 6 conference, wherein he says that: “ 

They state that through their control of the Terminal which they cannot main- 
tain unless they bring 100,000 tons a year through the Terminal they can prevent 
any other Hard Rock shipper from shipping. [Italics supplied. ] 

Following is a summary of the tonnage of Hard Rock phosphate 
shipped through Fernandina 1923 through 1939: ® 


Date: Tons shipped | Date—Continued Tons shipped 
TOD Se See ee 109, 767. 17 LOSG ce tee Od SEE 48, 514. 00 
gO se a ON A 0 te oa 73, 005. 25 LOS Geers eae ee ee 98, 694. 00 
1G, Steet oe 148, 670. OF 193522262 aL Sa BSEOO 
LO2ZG Sag ORGS Foe 107, 625. 00 OS Gye See es Be 119, 785. 00 
LOZ es ee eS 124, 556. 00 LOS (eS eS ee 68, 560. 00 
LODS ee See 5 Se 83, 980. 00 1938.5 Ie oe Oe 121, 065. 00 
LOD ASS oer eon tee 67, 956. 00 HOG: whe EF semen a Se 85, 046. 00 
ROS Og gee a at ewe 72, 349. 00 
OS hee ys hac Pe Ae 48, 021, 00 Mota. « Seeee ages 1, 526, 837, 42 
L062 Sake Po eee 47, 689. 00 


It thus appears that the annual capacity of the Terminal could be 
extended to at least 148,670 tons, as in 1925. 

While there were attempts on the part of various individuals to 
come into Hard Rock production during this period, only three com- 
panies have operated continuously and on a profitable basis. These 
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are the members of Hardphos: Buttgenbach, Camp, and Dunnellon. 
Mutual, although it still existed, had depleted its deposits and disposed 
of its land holdings and continued to exist merely as a holding com- 
pany for 50 percent of the stock of the Fernandina Terminal. 

Those outside Hardphos who attempted to export Hard Rock phos- 
phate during the period of operations under the international agree- 
ments unsuccessfully sought to use the facilities of the Terminal. 
These were Johaneson, Wales & Sparre, Inc., New York City,” Tampa 
Phosphate Co.,° and C. N. Smith, Tampa, Fla.™ 


C. AGREEMENT TO DEDUCT DOMESTIC HARD ROCK BUSINESS OR HARD ROCK 
BUSINESS TO COUNTRIES OTHER THAN EUROPE FROM HARDPHOS MEMBERS. 
SHARE OF HARDPHOS QUOTA 


In the bill of particulars in this matter, one of the paragraphs points: 
to, as being restrictive, an alleged agreement between PEA and 
Hardphos, whereby the latter, in exchange for a percentage quota of 
European business, agreed to deduct all Hard Rock domestic business 
and all Hard Rock business to countries outside Europe by its members. 
from said quota, and the subsequent acts by such members to avoid 
deductions under the agreement in limiting production and refusing to 
sell in the domestic market. Hearings were held on this subject and 
exhibits relevant thereto introduced into the record.” 

Hardphos’ action and agreements in connection with this subject 
were explored and considered in the Commission’s formal investiga- 
tion of that Association and were dealt with in the recommendations, 
issued to said Association by the Commission on June 28, 1945.°8 

Hardphos and the Hard Rock miners proposed to PEA in the nego- 
tiations for an international agreement with the French that : 

* * * any domestic tonnage shipped by the Hard Rock interests will be 
charged against Hard Rock quota. 

This was subject to confirmation by Buttgenbach. Kibler, in attempt- 
ing to secure this confirmation, wrote to the Brussels office October 11, 
1933, m part as follows: 


* * * Mr. Fitch stated that should we receive the 100,000 tons quota that he 
felf (sic) that Mr. Camp’s Company would be willing to credit their domestic 
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sales against the quota. Should this be done, it means that we would only have 
to have sold for us or sell ourselves 60,000 tons of new business for 1934 in order 
for hardrock to sell 100,000 tons total.® 

In the meantime, PEA, by and with the advice of the French, had 
proposed a quota of 2 percent of the European Market for Hardphos 
based on an annual consumption of 4,500,000 tons with 2 percent over 
and above, which was less than Hardphos had asked for. In refer- 
ence to this proposal, Hardphos stated in a letter to the hard-rock 
miners October 12, 1938, as follows: 

A quota to Hard Rock of 2 percent of the combined shipments of Hard Rock, 
Pebble and North African, from which is to be deducted export sales already 
booked to Europe, but no domestic business to be deducted from quota—in other 
words—we may develop the domestic market without regard to any export 
arrangement with Pebble. [Italics supplied. ] 

It appears that at the time of the first conference between Grace 
of PEA and the Hard Rock miners on October 6, 1933, Camp had on 
hand undelivered domestic orders amounting to 20,000 tons * and that 
it was proposed that these should be taken into account in arriving at 
the tonnage for Hardphos under the Hard Rock agreement quota. 
While the original proposed for the Hard Rock agreement was that 
any domestic sale would be deductible ® this was later dropped because 
of the dissatisfaction of Hardphos over the percentages which were 
being proposed by PEA and the French.” 

However, the three Hard Rock miners made an agreement among 
themselves ® at a meeting in Savannah October 22, 1933, where it was 
agreed that subject to Hardphos’ completion of successful negotiations 
for the Paris agreement with the French and PEA in order that each 
of their shipments might be equal under the Association quota, the 
20,000 tons of undelivered domestic orders should be charged against 
the European quota, but that any new business be divided equally 
between the members and that— 


Any shipments to the domestic market or to countries other than Europe to be 
deducted from the shipper’s quota, to result, however, in each miner shipping 
each year a tonnage equal to that of the other miners, beyond and independent of 
old sales as above divided. [Italics supplied. ] 


As yet Buttgenbach and Camp had not rejoined Hardphos, Dun- 
nellon being the only member at the Savannah meeting. Hardphos, 
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Buttgenbach, and Camp were each represented in a conference in 
Brussels on November 20, 1933, at which time the so-called Brussels 
agreement was entered in between the three, which formally set out, 
among others, the agreements reached in Savannah with reference to 
deduction of domestic sales and sales outside Europe.” 

Buttgenbach and Camp then rejoined Hardphos and the Bus 
agreement was ratified by Hardphos January 4, 1934,°* at which time 
certain clarifying amendments were authorized to be made as a result 
of exchange of correspondence between the members, which was 
done.“ 

Hardphos vigorously contends that this was an agreement between 
the Hard Rock miners only and not between Hardphos, PEA and the 
French, although they admit that the Brussels agreement was made 
co-extensive in point of time with the Hard Rock agreement, if such 
an agreement should be concluded.® 

The Hard Rock agreement signed December 1, 1933,°* makes no ref- 
erence in its text to sales on the United States market, or to deductions 
from the European quota of Hardphos of sales made in other parts 
of the world. 

Examination of this subject shows that the agreement between the 
three members of Hardphos was worked out in order that each of the 
members would have an equal share in the Association quota, although 
as it worked out, each might not have done in a particular year the 
same amount of business under the Hard Rock or Curacao agreement 
as the others, depending upon whether or not it had shipped in domes- 
tic trade or to countries other than Europe. Mr. Kibler, of Hard- 
phos, explained the allocation between its members as follows: 

The Paris agreement provided for a percentage of the total tonnage sold in 
Hurope which, in our case, was from 2% to 2% percent. That was to be allo- 
eated to the Florida Hard Rock Export Association. 

The other agreements that you refer to concern the method of shipments al- 
located to the individual members by the Florida Hard Rock Phosphate Export 
Association with a view to arriving at equal sales and shipments by each of the 
members after the deduction of 50 percent of Dunnellon old sales. 

That 50 percent of Dunnellon old sales was given to Dunnellon and increased 
their quota in 1934 above that of C. and J. Camp and J. Buttgenbach and Company. 

In the event that tonnage was sold in subsequent years of C. and J. Camp, who 
were the only ones at that time interested, who had been interested in the domestic 
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market, that tonnage was to be added to the quota that was given to us under 
the Paris agreement. Also, in the event that any other company should sell any 
rock in Canada, in the Far East, Australia, New Zealand, or any foreign country 
not included in our Paris agreement, that tonnage was also to be added to the 
total that was given to us by the Paris agreement and the tonnage was to be 
divided equally among the three people, but the shipper—I mean, the person 
making the sale to some foreign country would have the right and privilege 
of delivering their own contract, and such delivery of their own contract would, 
in effect, reduce the percentage that they would get on the European market, 
but would thereby increase the total percentages received by their other two 
companies. 

In other words, practically, to use an illustration, assume the C. and J. Camp 
were-to sell 20,000 tons on the domestic market, J. Buttgenbach and Company 
would sell 20,000 tons to Canada or Japan. That would be 40,000 tons. Then 
the hard rock quota, under the Paris agreement, would be 120,000 tons. That 
would give a total of 160,000 tons of phosphate for the shipment in one year. 
Each member would receive 53,338 tons of that phosphate. 

Camp would fill the 20,000-ton domestic contract, J. Buttgenbach would fill 
his 20,000 tons sold to Japan or Australia, Dunnellon Phosphate Company then 
would get the entire 53,333 tons out of the 120,000 tons on the European market. 
Camp and Buttgenbach, on the European market, then, would only get 33,333 
tons each. 

In other words, that would equalize, and each company, then, would ship 
a like quantity on the domestic market or to other foreign countries than con- 
tinental Europe and included in the quota allocated, thus, under the Paris 
agreement.” 

In other words, the agreement was entirely one within Hardphos, 
and did not affect the percentage quota which Hardphos could fill 
under the Hard Rock or Curacao agreements. The only persons 
affected under those agreements by the agreement within Hardphos 
were those members shipping in domestic or outside Europe. 

Furthermore, members of Hardphos deny any agreement with PEA 
whereby they would refrain from domestic business ® and explained 
that their operations have an historical basis, since Dunnellon and 
Buttgenbach have never been interested in developing the domestic 
market because of the limited demand at prices reflecting the high 
cost of production.” Camp had pioneered the domestic business but 
had not been able to develop it to any extent in recent years. Both 
Buttgenbach and Dunnellon referred their domestic inquiries to 
Camp.” 

The Paris agreement did not take into account the domestic business 
of either Hardphos or PEA. Florida Pebble and Tennessee phos- 
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phates have consistently,” since 1933, supplied the bulk of the domestic 
market. 

In September 1935, Hardphos and PEA conferred with reference 
to an agreement for the Japanese market. Fitch, in describing this 
situation to the other members of Hardphos, stated as follows: 


As you are aware, we have been making some effort to enter the domestic 
market because of the Camp/Buttgenbach production of concentrates and had 
been promised some cooperation from Mr. Burrows. Jt now seems that pebble 
are quite anxious to keep us out of the domestic market and, as a consequence 
are suggesting our participation in this Japanese cartel, if effected, up to 25,000 
tons of high grade rock, which will not effect the Huropean quota, but will about 
represent the tonnage that we might sell for domestic purposes.“ [Italics sup- 
plied. ] 


Nothing ever came of this business in the Far East. 

With reference to the provision in the Brussels agreement that any 
Hard Rock business done in countries other than Europe should be 
deductible from the Hard Rock agreement quota of the member of 
Hardphos making such shipments, Hardphos contends that it was 
aimed to insure equality of quotas among its members,” and that they 
were free to sell outside Europe.” 

Ina conference held between PEA, Hardphos and the North African 
Group held in Brussels June 28, 1937, which Kibler, Van der Rest and 
Buttgenbach attended, and which had as one of its objects the discus- 
sion of the Far Eastern market, the question of whether Hardphos 
could participate was raised.” 

Among other things, the minutes of this meeting state as follows: 


Mr. KIBLER declares on this subject that whilst HARD ROCK has well defined 
arrangements in Hurope, his Group does not agree therefore, to remain outside 
the Far East market. He develops the thesis that the present situation cannot 
be a true one and that HARD ROCK will be led one day to ask for a place. 

Mr. de BAILLIENCOURT wishes to draw the attention on the two following 
points: 

(a) As regards prices obtained in Japan, they are in a general way relatively 
low, which does not present a big interest for the producers. 

(b) He is under the impression that the NORTH AFRICANS/AMERICAN 
Group have made, at the time of the agreement with HARD ROCK, big sacrifices 
by accepting for HARD ROCK the coefficient of 2% percent. The NORTH 
AFRICANS estimated that the share of Hard Rock should have been 2 percent. 
Nevertheless they have relied on Mr. Grace, who at the time of the negotiations 
had insisted on 234 percent. They had indicated to him that in their opinion 
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the contingent thus given to HARD ROCK should take into account a certain 
renunciation of rights of HARD ROCK in the other countries. 

Mr. de BAILLIENCOURT asks HARD ROCK to examine very carefully these 
two points before resuming negotiations (sic) concerning Japan. 

Mr. ROWAN, on his side, shows that the P. H. A. find themselves as regards 
South Africa, in the same situation as HARD ROCK as regards Japan. There 
are no agreements between the P. WH. A. and the O. ©. P. and nevertheless 
PEBBLE have not offered in South Africa. Any offer made by the P. EB. A. 
would not fail to be considered ag an inimical action by Morocco. 

At the request of Mr. Kibler, Mr. de BAILLIEBNCOURT precises that the 
tonnage delivered in South Africa is slightly increasing and that it would amount 
to about 85,000 tons this year. 

Mr. KIBLER shows that the present contingent of HARD ROCK is much 
inferior to what the mine of the HARD ROCK Group are able to produce. He 
intends, upon his return to New York to have a conference with Mr. Grace 
about the question of Japan. 

Mr. de BAILLIENCOURT asks whether HARD ROCK could eventually offer 
to Japan a phosphate of 80 percent. On an affirmative answer he believes that 
it would be well to find in that way the means of competing in the Far Hast 
with the phosphates of the PACIFICS.® 


Hardphos denies that PEA tried to get it to agree to stay out of the 
Far Eastern market, where PEA is a large and important seller.” 
Members of Hardphos point to the fact that most of the phosphate 
consumed in the Far East is low grade, which they do not produce, 
and which is sold at prices at which they cannot sell; and that the 
high grade which is sold there can be purchased for less from the 
Pacific Islands of Makatea, Ocean, Nauru, and Christmas, because 
of their proximity to the market.® 

Explanation is made by Hardphos that the clause as it is contained 
in the Brussels agreement, was inserted because Buttgenbach thought 
that because of (1) its far-flung industrial and business contacts in 
other business, and (2) the possibility of an increased consumption 
of high grade rock in the Far East, they might be able to develop a 
part of this market, and should this opportunity present itself, Butt- 
genbach wanted to be able to do so without in any way affecting the 
Hard Rock agreement, and on a basis whereby it would have an equal 
division of all Hardphos sales.* 


3. Curacao imports—maintenance of status quo 


The bill of particulars in this matter pointed to, as being restrictive, 
an alleged agreement between the parties to the Curacao agreement 
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whereby John Godden & Co., owners of the Curacao mine and parties 
to the agreement, agreed to limit the amount of Curacao phosphate 
rock which they would ship to the United States; hearings were held 
on this subject and exhibits relevant thereto were introduced into the 
record. 

The question of whether or not PEA has any agreements with 
foreign individuals, eroups of individuals, cartels or associations which 
had any bearing on limitations of imports to this country was raised by 
Swift in its letter dated November 8, 1933." 

PEA, in a letter dated November 9, 1933, to Swift, denied that it 
had such agreements.®* 

About 8 months later, on June 19, 1934, PEA signed the Curacao 
agreement with the French North African Group, Hardphos, and the 
Curacao being the other parties thereto.* 

During the negotiations between the parties to this agreement, 
Archibald H. Rowan, European director of PEA, wrote a letter to the 
New York office on April 20, 1934, concerning the forthcoming agree- 
ment, in which he stated in part as follows: 

As you know, Curacao have one customer in America who has taken a cargo of 
about 2,500 tons every other year. Do you wish us to obtain a separate letter 
from Messrs. Godden that they will not sell more than such quantity in future 
in the United States? Curacao have not been price-cutters, and perhaps we can 
let this matter rest. There is really no danger that Curacao will cause any 
trouble by shipping to America.® [Italics supplied. ] 


Grace, president of PEA, replied on April 28, 1934,°" in part as 
follows: 


We have nothing to add to our cable sent you today except to say that we would 
prefer to obtain a separate letter from Messrs. Godden stating that they have no 
intention of selling more than 2,500 tons every other year in the United States. 
You understand of course, that we cannot make any agreement to this effect. 
[Italics supplied. ] 


Rowan again addressed the New York office on this subject on June 
5, 1934, in which he stated in part as follows: * 


We have had a further conference with Messrs. Godden on the subject of a 
letter to be addressed to the Association in respect of the American market, 
and enclose herewith copy of the letter which Messrs. Godden drew up after 
our meeting. 
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Both Mr. William and Mr. David Godden were most reluctant to put down 
anything in writing which might be utilized later against them. They haye 
always told us that they did not intend to try to increase their business in the 
United States, firstly because the Huropean market is more remunerative to 
them, and secondly because their output is limited, and therefore, over and 
above their shipments to Europe, the balance for other destinations can only be 
small. 

Nevertheless, they do not wish to tie themselves to a definite figure for tonnage 
to the United States in case there should be some unforeseen falling off in 
their sales to Europe. Their sentence which states that unless conditions change 
their shipments to the United States would not become important, should be read 
of course from the point of view of Curacao, and the word “important” ig intended 
to be relative to their shipments and not to the American phosphate consumption. 

We trust that this letter will be sufficient for your needs. We do not think 
Messrs. Godden will go further than they have done in their wording of this 
letter. 

We cabled you the substance of the letter as well as the further modifications 
not mentioned in our previous cable in case you should be holding a Council 
Meeting today.® 


The letter which John Godden & Co., owners of Curacao and parties 
to the Curacao agreement, submitted to Phosphate Export Association, 
is dated June 5, 1935. It reads as follows: % 


With reference to our conversation yesterday evening, we have no hesitation in 
Stating that there is no intention on the part of our Company to increase the 
production and shipment of Curacao phosphate beyond the figure which we 
have aimed at, and occasionally attained, during recent years, viz about 100,000 
tons per annum, 

Furthermore, our general policy is, naturally, to sell the material in the best 
markets. Hitherto these markets have been in Hurope and, consequently, only 
very small quantities have been shipped to the U. 8. A. Unless and until condi- 
tions change, there is no likelihood of shipments to the U. S. A. becoming im- 
portant. In any case we can assure you definitely that there will be no policy 
of “dumping” Curacao phosphate in the U. S. A. or anywhere else. 


Examination shows that Hardphos knew nothing of this under- 
standing between Curacao and PEA.” 

Officials of PEA who testified on this matter deny that there was 
such an understanding or agreement.” 

Rowan, who testified on this matter, and who signed the letters 
from the London office, with reference to the letter received from 
Curacao, and who presumably conferred with Messrs. Godden on the 
matter, stated that the letters which he signed were prepared by his 
assistant in the London office, a Mr. Voss, who was a very meticulous 
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fellow and wanted to have everything covered. He also stated that 
the interests of PEA could be attributed to the meticulous care which 
Grace, its president, always exercised, in any of the deals which he 
made for the Association. He stated that the customer in this coun- 
try was the Moorman Manufacturing Co. of Quincy, II1., in the busi- 
ness of manufacturing cattle feed for which the phosphate from 
Curacao is ideally fitted since it contains a very low percentage of 
fluorine content.°3 ~ 

This country has never imposed a tariff on phosphate rock. 

Curacao shipments of phosphate rock to the United States for the 
period 1931-39 were as follows :% 


Year: Tonnage Year—Continued Tonnage 
BOSE Pet EEE AND. None. LOS 625s Poets oer 42 — None. 
RU OA ORR ee eee a 2,098 tons. OD (fat Bes A eee Do. 
IS ee eee None. LOD ieee a Se aed 711 tons. 
AQ Da eee) DT SMa Do. 1930 EIR PET TT 3,556 tons. 
OS) Seer ME SR Do 


J. IMPORTS FROM NORTH AFRICA 
1. Proceedings 


The bill of particulars in this matter raises as being restrictive an 
alleged agreement dated December 12, 1933, being a part of the French 
agreement of that date between PEA and North African producers, 
whereby the latter agreed not to ship phosphates into United States. 
Hearings were held on this subject and exhibits relevant thereto were 
introduced into the record.°* 


2. Negotiations 


Phosminco considered the various cables and letters submitted to it 
by PEA with reference to the negotiations with the French which 
were in progress in the latter part of August of 1933. Phosminco was 
being courted by PEA at that time for membership in the Associa- 
tion. On August 30, 1933, it addressed a letter to PEA in part as 
follows: 

The cables before us necessarily deal with only the major points. We do not 


doubt that Mr. Grace is taking fully into account various other points which are 
in our minds and which we will now take the liberty of mentioning so that our 
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position may be well understood in our consideration of membership in your Asso- 
ciation. 
* * * * * * * 

2, Although presently not a member in your Association, it would seem to 
us prudent that the agreement should particularly specify that during the time 
of general business uncertainty which now prevails and throughout its continu- 
ance, neither the French nor American producers will make sales or contracts 
providing for shipments more than twelve months ahead. Mr. Grace’s cables 
indicate that the French interests have already sold largely beyond 1935 and this 
is perhaps true of your Association. Nevertheless, it is understood that the 
sales already made would be taken into account in computing the French quota 
and the American quota. Naturally, also, the agreement should provide that 
during its life the French producers will not ship their rock to the United 
States.” [Italics supplied. ] 


This letter was read to the council on August 30, 1933. After dis- 
cussion and on motion duly made and seconded, it was unanimously 


Resolved, That the secretary be and hereby is authorized to accept the Phos- 
phate Mining Company as a member of the Association, wpon the terms and con- 
ditions as stated in the letter of the Phosphate Mining Company dated August 30, 
1933, with the following exceptions: 

(1) The Phosphate Mining Company to withdraw its stipulation that no sales 
be made for shipment more than twelve months ahead and to agree to leave the 
length of time ahead for which sales can be made as a matter of policy, to be 
determined from time to time by agreement between the Association and the 
French producers, on the understanding that the Association will immediately 
cable Mr. Grace in Paris the Association desires that for the present the policy 
shall be not to sell for shipment more than two years forward. 

(2) The Phosphate Mining Company to withdraw its stipulation in respect to 
screened rock (as per (c) page 2 Phosphate Mining Company letter) and to agree 
in lieu thereof to accept either a quota in Unscreened Standard Phosphate of 
20.9 percent, with no quota in Screened Standard Phosphate, or a quota in Un- 
screened Standard Phosphate of 19.68 percent plus a quota in Screened Standard 
Phosphate of 25 percent, with the right to purchase its requirements in Screened 
Standard Phosphate from other members, but without obligation on the part 
of other members to sell Screened Standard Phosphate to the Phosphate Mining 
Company. 

(3) Clarification of paragraph (d) page 2 of the Phosphate Mining Company 
letter to insure that the Phosphate Mining Company quotas would be subject to 
change in conformity with the rules and regulations.98 


It is thus seen that the words included in Phosminco’s letter of 
August 30, 1933, “naturally, also, the agreement should provide that 
during its life the French producers will not ship their rock to the 
United States” were not included in the exceptions made by the coun- 
cil on the same date. However, Noyes stated on the stand that after 
he received Phosminco’s letter of August 30, 1933, outlining this condi- 
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tion he had personally contacted Bullwinkel of Phosminco and ad- 
vised him that PEA’s lawyers had advised this would be illegal under 
the Webb law; and that through his carelessness no record of this 
appears in the minutes of PEA or PEA’s letter to Phosminco.®® 

In accordance with authority given the secretary of PEA by its 
council, he addressed Phosminco on September 1, 1933, in answer to the 
letter of August 30 advising it that PEA accepted Phosminco’s offer 
to become a member on the terms and conditions as stated in said letter 
subject to the exceptions and modifications which had been agreed 
upon by telephone conversation between the secretary and the presi- 
dent of Phosminco and authorized by the council of PEA# 

Phosminco replied on September 30, 1933, stating that the excep- 
tions and modifications mentioned were in accordance with the tele- 
phone conversation of its president with the secretary of PEA and met 
with the company’s approval. 

Phosminco thus became a member with this mutual understanding 
and on the conditions in its letter of August 30, to which exceptions 
and modifications were not made by PEA. 

PEA and the North African Group drew up a preliminary draft of 
the French agreement in the early part of September which President 
Grace signed with the understanding that it would be submitted to 
the council as soon as possible after his return to New York for their 
approval and that pending signature in final form, the provision or 
agreement would be effective from its date.* 

One of the provisions of the preliminary draft read as follows: 

Nevertheless, in France the members of the North African group Shall have 
full liberty to fix prices without the agreement of the American Group. 

It is pointed out that the quantities shipped to France nevertheless form part 
of the total tonnage to Europe considered in Article I. 

Several explanations have been made of why American phosphates 
have not been sold in France. Grace reported to the members of PEA 
on September 19, 1933, referring specifically to the language above 
quoted as follows: + 

The clause with respect to the fixing of prices for consumption in France was 
necessary to meet the fact that the document will have to go before the French 
Government officials. 
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Grace testified before the congressional committee investigating 
phosphate resources of the United States in 1938 that French laws re- 
quire preferential prices from French North Africa; that French phos- 
phate producers are not permitted under the law of France to increase 
their prices to France to correspond with fluctuations of the frane.° 

Noyes testifying in this matter stated that the French Steel Works 
preferred the product of the French North African mines and Russian 
Apatite. He stated this simply crowded PEA out of the picture for 
the French metallurgical trade.® 

Of interest in this connection, is the fact that the Ore & Chemical 
Corp. insisted as condition to its membership in the Association, in a 
letter dated August 8, 1933, that certain prior contracts by Metallgesell- 
schaft in France should be permitted fulfillment for shipment in 1934 
and 1935, such not to be considered Association business.’ 

In order to dispose of this objection, council of PEA on October 10, 
1933, instructed Grace to secure execution and delivery of the contract 
of purchase of the tonnage on the Metall contracts for sale in France 
before completing the execution and delivery of the French agreement 
and directed him to carry out on behalf of the Association, the agree- 
ments or stipulations obtained in the letter of Ore & Chemical Corp. 
of August 8, 1933.8 

This incident is referred to in this connection merely to show the seri- 
ous consideration which had to be given by PEA to any proposed ship- 
ments to France from this country. 

The preliminary draft also contained the following language: 

No agreement subsequent to the present agreement affecting deliveries of 
phosphate in Hurope or which may harm the interests of one of the Groups in 
another region may be negotiated without the approval of the two groups which 
participate in the present agreement.® 

In explanation of this language in preliminary draft, Grace told 
the members of PEA in letter dated September 19, 1933, as follows: 

Paragraph B is designed to protect our interests in J apan and was inserted by 
me because this general plan holds out such possibilities of advantage in all neu- 
tral phosphate markets that I feared lest an argument should be made with Kossier 


and Safaga (the Egyptian producers) whereunder the North African producers 
might better their situation in Europe at the expense of our situation in Japan, 
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B of course, would be applicable only during the continuance of the present agree- 
ment; an effect will be that Morocco will not export to Canada or Cuba2® 

Noyes on the stand stated that he had no knowledge of the explana- 
tion by Grace that this language would have an effect to prevent im- 
portation of French phosphate to Canada or Cuba, but stated that even 
though shipments were made to Canada or Cuba, still they could not 
come into this country in competition because there would be an addi- 
tional transportation cost." 

The council met again on October 3, 1933 to consider the prehminary 
draft. The minutes of that date read as follows with reference to this 
matter: 


FRENCH AGREEMENT 


The agreement with the French producers, signed in tentative form by Mr. 
Mr. Grace in Paris, was read and various proposed changes and additions thereto 
were discussed at length. 

On motion duly made and seconded, it was unanimously 

RESOLVED, That Mr. Stowell, with the cooperation of the Secretary, is re- 
quested to redraft the agreement embodying al! those changes and additions 
agreed upon by the Council and to send a copy of same promptly to each member, 
together with a copy of proposed Resolution covering authorization of the French 
agreement and engagement of the members in respect thereto. 

FURTHER RESOLVED, That the Council meet again on Tuesday, October 10, 
1933, at 1:30 p. m., at the office of the Association for the purpose of taking 
final action therein.” [Italics supplied.] 


Present at the meeting was Harley L. Stowell, Esq., the Association’s 
lawyer, who assisted in the preparation of the final draft of the French 
agreement.** 

Noyes stated on the stand that in the discussion of the preliminary 
draft and of the various proposed changes in addition thereto, the 
question of French imports was not discussed. 

Noyes stated that in accordance with the authority given Stowell, 
he discussed the matter with Noyes following the meeting. Stowell 
felt, according to Noyes, that the language in the preliminary draft 
should be changed so as to make it quite clear to the French that so 
far as the United States market was concerned, no agreement should 
be made and accordingly suggested the insertion in the paragraph of 
the preliminary draft which reads 
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No agreement subsequent to the present agreement affecting deliveries of 
phosphate in Europe or which may harm the interests of one of the Groups in 
another region may be negotiated without the approval of the two groups which 
participate in the present agreement.” 


of the following language: 


reserving to the American group full liberty of action in the United States of 
America.” 


With Noyes on the stand, the following was taken from the tran- 
script in this matter: 


Q. What does the phrase “reserving to the American group full liberty of action 
in the United States of America” mean to you? 

A. To me? 

Q. And to the Association. 

A. To all the members of the Association at the time it meant that the United 
States was out of the picture; no agreement could be made in respect to the 
United States. ‘ 

Q. It could also mean, could it not, that the French would stay out of the 
United States and the American market was to be reserved to the American 
producers ? 

A. I don’t think so. 

Q. Was there any discussion between you and Mr. Stowell about the use of 
the phrase “reserving to the American group”? 

A. I don’t remember a discussion that I had with Mr. Stowell. We were at- 
tempting to change the language of the agreement, the original agreement—that 
is, the tentative agreement had been drawn up in both French and English. It 
was our desire to change the wording just ag little as possible. Mr. Stowell, as 
I recall, felt that that parenthetical remark would make it quite clear to the 
French that the United States was removed from consideration. He did not feel 
that it was necessary to go into detail and explain in an agreement with the 
French that the American sroup under American law could not act collectively,. 
that they would have to act individually. 

Q. That same result may have been achieved by the addition of the sentence 
at the end of that paragraph, reading, substantially : 

“This agreement shall not in any event apply to the United States of America.” 

Could it Not? 


A. Yes.” 
3. The French agreement 


The French agreement dated December 12, 1933, represents the 
changes and additions made by the parties in the preliminary draft. 
Article XI, paragraph (C) of the agreement reads as follows: 

(C) During the continuance of this Agreement, no agreement affecting deliv- 


eries of phosphate in Europe or which may harm the interests of one of the 
Groups in another region (reserving to the American Group full liberty of action 
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in the United States of America) may be negotiated without the approval of the 
two Groups which participate in the present Agreement.” 


It will be seen here that the words “reserving to the American Group 
full liberty of action in the United States of America” was inserted in 
accordance with Mr. Stowell’s advice. 

The French agreement also contained in article III the following 
language: 

Nevertheless, in France, the members of the North African Group shall have 
full liberty to fix prices for North African phosphate for delivery to and con- 
sumption in France by French factories without the agreement of the American 
Group. 

It 4s pointed out that the quantities shipped to France nevertheless form part 
of the total tonnage to Europe considered in Article I.” 


which is substantially the same as the language in the preliminary 
draft.” 
4. Operation 


The provision in article III in effect gave the French a monopoly 
in their own country. Noyes was asked whether or not that clause in 
the French agreement did not mean that our producers agreed to stay 
out of the French market. He stated that after the signing of the 
French agreement in December of 1933, there was hardly any French 
phosphate shipped in this country od reviewed the period prior 
thereto as follows: 


The WITNEss. At one time prior to World War No. 1 and for a few years after 
World War No. 1, and before Morocco came into heavy production, there was a 
very good market in France for high grade Florida pebble, because there was no 
high grade phosphate produced in French North Africa. The American phos- 
phate industry, from 1919 to 1923—I can give you the figures on the exports to 
France—— 

By Mr. Hier: 

Q. All right. 

A. In 1919, 17,075 tons; in 1920, 7,976 tons; in 1921, 63,786 tons; in 1922, 
49,610 tons; in 1923, 34,487 tons; in 1924, 8,797 tons; in 1925, 3,310 tons. 

All of that was high grade Florida pebble phosphate. 

In 1926, no exports to France. 

In 1927, no exports to France. 

In 1928, 301 tons; in 1929, 3,303 tons, mostly high-grade coarse phosphate for 
steel works, not fertilizer manufacture. 

In 1930, 1,502 tons of low grade material for steel works. 

In 1931, nothing. 

In 1932, 2,197 tons of low grade coarse material for steel works. 

In 1933, 2,750 tons of low grade coarse material for steel works. 
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In 1934, 3,006 tons of high grade, which was part of the purchase by the O. C. P. 

In 1935, to date, nothing. 

Now, Morocco commenced producing in 1921. In that year Morocco 
shipped 3,780 tons to France, which, of course, was high grade phos- 
phate. Thereafter shipments increased rapidly until in 1926 ship- 
ments of high grade Moroccan phosphate to France amounted to 
174,226 tons, which explains why America could not sell any more 
high grade phosphate to France. 

In regard to the small quantities of low grade coarse material ex- 
ported to France between the years 1929 and 1934, in 1930 Russian 
crude.apatite first came onto the European market, and that was an 
ideal commodity for steel works, the Florida pebble phosphate simply 
could not compete. 

Furthermore, at about the same time one of the French mines in 
Algeria developed a low grade coarse material especially suitable for 
steel works, and we were unable to compete either with the Russian 
or the French metallurgical phosphate, as it was called.” 24 

Noyes, of PEA, gave the following statistics of shipments of phos- 
phate rock from French North Africa to this country from 1919 to 
the time of the hearings on this Matter in October 1944.2 They are 
as follows: 


Tons 
LOLOS2 6 eS ee he a Re ee gs) ee None 
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1930 ae eee od eae gn ee es ne ge ee 6, 035 
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Antidumping proceedings were instituted in this country following 
these shipments. It was found that Morocco was using indentured 
labor. Asa result, the American importer had to pay an antidumping 
fine or duty.” 

After the French agreement had been signed, Grace stated in a 
report to the Council, January 12, 1934, that 2\— 

The French have also agreed to keep out of Canada and the West Indies ex- 
cepting French Possessions therein so that the exceedingly keen competition with 
Morocco which we have had to face in the past in Canada is removed. 

Noyes, of PEA, denies that this a correct interpretation of the French 
agreement.” He admitted, however, that the French had been ship- 
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ping phosphates into Canada up to 1933, but that since 1933, none 
had been received there.** The figures he gave for French exports to 


Canada were: 7 
; Metric tons 


TRE i eo ot oe Se Mie oes eee of 6 Dern nae ee atid sf, 199 
EOS Dae tere SORA) 2 PPE SA) OD , eA ei 22 13; 303 
DOSS Mon 22 7). & a ew ET it AR VAIL Le == None 


Except for very small tonnages in 1931, no raw phosphate rock has 
ever been exported to Cuba.?§ 


K. THE OUTSIDE CLAUSES—NONMEMBER DEDUCTIONS 
1. Proceedings 


The bill of particulars in this matter raised as being restrictive the 
so-called Outside Clauses in the Hard Rock, French, Japanese, and 
Curacao agreements, whereby each of the parties thereto agreed to 
deduct from their allotted quotas any exports of phosphates of similar 
grade and quality to those produced by them which might be made 
by individuals, corporations, partnerships or associations outside their 
respective memberships, except that in the French agreement there 
was provision for “escape” in the event the outside business should 
exceed a stated amount. Hearings were held on this subject and ex- 
hibits relevant thereto were received into the record.” 

Hardphos’ action and agreements in connection with this subject 
were explored and considered in the Commission’s formal investiga- 
tion of that Association, and were dealt with in the recommendations 
issued to said Association by the Commission on June 28, 1945.% 


2. Negotiations 


a. Dealings with nonmembers prior to cartel and efforts to bring 
all producers into PEA.—PEA has always held its membership open 
to any producer or one who has control over disposition of production 
of Florida Pebble Phosphate Rock. It has never refused admission to 
an applicant having these qualifications.” 

In the period immediately preceding that of operations under the 
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international agreements, the phosphate export business was character- 
ized by uncertainties caused by fluctuations of the exchange, the play 
of competition from abroad and from producers outside the association 
in this country. During 1933 and to a less extent 1932, foreign buyers 
feared to purchase phosphate rock on extended contracts, because no 
matter how good a deal they made, the next buyer always bought still 
cheaper. This, in turn, had an effect upon the superphosphate market 
and the competitive situation of the individual producers of that 
article was very disturbing to the industry. Great Britain and Ireland 
had gone off the gold basis in September 1931 and since that. time 
phosphate buyers had “been just as much at sea as sellers.” #2 Also 
during this period, PEA has been losing its position in the J apanese 
market to the Egyptians with Swift and Phosminco being important 
factors outside the association in this market.* 

During this precartel period, there were three Florida Pebble Phos- 
phate Rock producers outside the Association. These were Swift, 
Coronet, and Phosminco, with Swift selling in Japan through agency 
agreements with the Low Grade Association and PEA asa nonmember, 
and Coronet a member of PEA for certain periods of time through 
the membership of O. & C.%4 

Phosminco was an original member of PEA when it was formed in 
1919. It resigned in 1925, because the mines which it had been work- 
ing for high grade rock were depleted, and since high grade was being 
sold in Europe at the time by PEA, it would have had to go to other 
companies to secure rock in order to fulfill its association quota. It 
chose to resign than to do this.* Phosminco did not rejoin until 
September 1933: During most of this period, it was not actively 
interested in the European business, but was nevertheless considered 
by PEA to be its competitor for this trade.°° 

On January 10, 1927, President Grace reported that Phosminco, a 
nonmember, had shipped a large amount of phosphate rock.** Some 
of these shipments were to the Far Hast, and others to Canada. Phos- 
minco had continued while outside of PEA to enjoy Canadian business. 
without restriction, but had continued to cooperate with PEA in 

® Bx. 184-D. 
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Europe and Japan until 1928 when, although they continued to coop- 
erate in Europe, they refused to do so in J apan.*® 

In July 1933, when PEA was in the midst of negotiations for the 
formation of phosphate cartel, Grace pointed out in his report to the 
council * that (1) he had reason to believe that Metall was selling 
for the account of Phosminco, and stated he had asked Noyes to pre- 
pare a change in the rules and regulations, which would make it impos- 
sible for a member of PEA to sell goods for export which is a product 
of a mine outside the membership. He stated that even though such 
an amendment was not approved, he would insist upon requesting 
Metall in its application for an extension of its membership at that 
time to agree that 
* * * they would not export anything but the product of the Coronet Phos- 
phate Company, or the product of members other than themselves, 
and (2) that the Council should give consideration to the question. of 
what terms it would be willing to consider in order to bring Phosminco 
back into PEA in order that he might proceed to such negotiations. 

These matters were considered on July 19, 1933,” and it was 

RESOLVED, in order to enable Mr. Grace to carry on negotiations with the 
Moroccan, Algerian and Tunisian phosphate producers for and on behalf of all 
Pebble Phosphate producers (excepting Swift & Co.), that he be and hereby is 
authorized to commit the Association to purchase from the Phosphate Mining 
Company up to 30,000 tons Highgrade Pebble per annum for a period of three 
years commencing July 1, 1933, at the average price of Association export ship- 
ments prevailing at time of shipment, subject to the Phosphate Mining Company 
agreeing not to sell any Pebble Phosphate for export during such period except- 
ing for shipment to Japan under their existing agreement with Mitsubishi. 

FURTHER RESOLVED, That the quantities so purchased from the Phosphate 
Mining Company shall be taken by the respective members in proportion to their 
respective quotas. 

Noyes made the following explanation for this rule: Originally, 
there were two associations, PEA for High Grade and the Low Grade 
Association. Metall, as exclusive agent for Coronet, had applied for 
membership in PEA throughO.&C. At the time they applied, Metall 
and O. & C. told PEA they had no standard phosphate to sell. No 
sooner had they been admitted to membership in PEA than they began 
to sell standard grade outside the Low Grade Association, which had 
the same membership and very much the same officers, and had always 
operated pratically as one association with PEA. Noyes stated that, 


88 Hx. 244-C ; Noyes of PHA objects to the word “cooperate” because he states Phosminco 
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although the amendment to the rules and regulations would operate to 
prevent a member from purchasing phosphate from nonmembers for 
export, yet that was not the motive behind it; rather the motive was 
against Metall buying outside of its contract with Coronet of low grade 
phosphate from Phosminco and selling same outside the Low Grade 
Association.“ In support of Noyes’ contention, the following excerpt 
is taken from Grace’s report to PEA, dated July 19, 1933: # 

Some of the recent developments in the situation have caused me to believe 
that Metallgesellschaft may be offering 68 percent and 68/66 percent for account 
of the Phosphate Mining Company. I have asked Mr. Noyes to prepare changes 
to the Rules and Regulations which would make it impossible for a member to 
sell goods for export which is the product of a mine outside the Association, in- 
cluding Coronet, of course, and these resolutions are ready for your inspection, 
criticism, and I hope approval. Hven should they not be approved, I would insist 
that in the application of the Metallgesellschaft they would agree during their 
membership that they would not export anything but the product of the Coronet 
Phosphate Company, or the product of members other than themselves. 

Prior to the time when Phosminco actually became a member of 
PEA, the latter was negotiating with it for the control of its export 
prices. Phosminco had in the summer of 1933 generally been quoting 
$3.90 f£. 0. b. Florida Pebble for 75/74 percent quality in northern 
Europe, and as a result, PEA had been forced to meet this price in 
order to protect its business.* PEA’s negotiations with Phosminco 
had reached a point where it seemed the latter’s objection to coming to 
membership without receiving a guarantee for tonnage were not in- 
superable. Phosminco was willing to agree to a truce for the purpose 
of the French negotiations and for the purpose of giving its officers 
time to confer with their directors on the matter. PEA felt, however, 
that it could not grant such a truce until it had reached an agreement 
with Metall* At this particular time, PEA was meeting intense 
competition from the French, who were lowering their prices rather 
rapidly, and at the same time, Metall was actively competing for what- 
ever business it could obtain. The net result was that prices in Europe 
were going down rapidly, and the situation appeared very critical to 
PEA?’ 

Phosminco finally rejoined PEA after a long series of negotiations 
and after certain collateral understandings “il agreements had been 
made concerning the Cartel. Grace made the following report to 
the council on October 3, 1933 : #8 
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P. M. Co.: While negotiations were in progress with the French producers and 
with The Phosphate Mining Co. regarding their joining the Association it was 
agreed that the Association and The Phosphate Mining Company would each 
quote the same price for each grade from August 8, 1933 and that all sales made 
by either from August 8, 1933 until the P. M. Co. became a member or negotia- 
tions were broken off would be divided so that the P, M. Co. would get a share in 
such sales corresponding to the quotas offered the P. M. Go. According to this 
agreement if the P. M. Co. sold more than its share, it would buy the excess from 
the members of the Association and if the Association sold more than its share, 
its members would buy the excess from the P. M. Co. In order to simplify this 
division of tonnage I recommend a Resolution be adopted dating the COS 
of The Phosphate Mining Co. from August 8, 1933. 

Proposed Resolution: RESOLVED, That for the purpose of adjusting the 
division of sales made during the period August 8th to August 31st, 1933 by the 
Association and The Phosphate Mining Company, and in lieu of any other 
division of such sales, the quotas of The Phosphate Mining Company shall date 
from August 8th, 1933 (instead of Sept. Ist, 1933) and the quotas of all other 
members shall be adjusted to conform therewith in accordance with the provisions 
of Section 2 of Article III of the Rules & Regulations; and all sales made by the 
Association and/or The Phosphate Mining Company during said period shall be 
applied against the quotas (as so adjusted) of the respective “members in the 
same manner as though The Phosphate Mining Company had been a member 
since August 8th, 1933. 


After Metall obtained control over the disposition of Coronet’s high 
grade production and Coronet resigned from PEA, there was a period 
of competition between PEA and Metall for the European market. 
Metall, however, joined the association in the late 1920’s and from 
then on, it was in and out of the Association until it rejoined in 1933. 
‘When the negotiations were in progress with the French in the sum- 
mer of 1933 for the International agreements, Metall was outside the 
Association, but was negotiating with PEA for reentrance. Prior to 
this time, PEA had protested to Coronet concerning certain price 
cutting actions of Metall.*7 It had also offered Coronet a quota of 70 
percent grade export sales provided an arrangement could be made 
with Metall whereby they could not export anyone else’s 70 percent 
grade in competition with Coronet’s.** 

Continuous negotiations between PEA and Metall after its admis- 
sion through O. & C., leading up to the final establishment of the cartel 
in 1933, show the intimate relations between existing production in 
North Africa and Florida for the common objective of maintaining a 
stabilized export market. Otherwise, O. & C./Metall would surely 
have been cast aside by PEA during their course. No sooner had 
Metall /O. & C. become a member of the organization in May 1929 than 
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it started to bore from within for special favors and conditions which 
the other members of PEA were not permitted to have. The demands 
of Metall for a lion’s share of the business seem to have been exorbi- 
tant, particularly in view of the fact that it did not own but only was 
in control of the production. It is a very good illustration of how im- 
portant the members of the Cartel considered any threat of shipments 
outside its membership to be, and it was with this in mind as well as 
the contemplated “outside” clauses that PEA made every effort to 
bring Metall/O. & C. back into membership in 1933. A difficulty, of 
course, which lay in the path, related to the exorbitant demands of 
Metall who were demanding certain quotas of Association business 
under the contemplated agreements.‘ 

After negotiations, Metall/O. & ©. rejoined the Association in 
accordance with certain conditions and arrangements entered into on 
August 8, 1933. 

Since Metall’s contract with Coronet was of a limited term and 
there was a possibility that it would expire before the termination of 
the proposed French agreement, Coronet assured PEA that it was in 
favor of the Entente and would be willing to become a member of 
PEA upon expiration of the contract.’ Metall/O. & C. was, of 
course, admitted to membership with the understanding that its 
membership was co-extensive in point of time with the Coronet 
contract.°* 

Prior to the latter part of 1933, Swift was a nonmember and ex- 
ported a comparatively small quantity of phosphate rock. Swift’s 
export shipments during the 10 years preceding the date of the Inter- 
national agreements (December 1933) were as follows: 54 
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Since 1929 all of Swift’s export shipments were to J apan. 
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The contract which Swift had for sales to J apan was with the Low 
Grade Association, although in addressing Swift, Mr. Noyes and Mr. 
Grace both used stationery which carried the names of both PEA and 
the Low Grade Association.» Swift’s contracts and subsequent ar- 
rangements with the Low Grade Association are shown by exhibits 
in the record.** Although the original agreement was between Swift 
and the Low Grade Association, it became an agreement between 
Swift and PEA after July of 1933, when the Low Grade Association 
was amalgamated with PEA. Mr. Grace, of PEA, in a report to the 
council, on October 10, 1933, described the relationships which had 
existed with Swift: 

We have never had a contract with them fer anywhere else. Our under- 
standing with them for Japan has been that they were to get one-siath of the 
business in that territory which the Association secured, excluding the business 
previously taken by the P. M. Co. [Italics supplied. ] 

During the period of its relationship with the Low Grade Asso- 
ciation and PEA, prior to its entrance as a member, Swift was appar- 
ently not a substantial shipper to the European market.* 

During the period of this relationship with Swift, Mr. Grace, who 
was president of both PEA and Low Grade Association repeatedly 
entreated that company to become a member of both associations, but 
without success.°® Swift & Co. refused and chose to remain during 
that period outside the Association although later on in raising 
legal technical questions concerning the operation of PEA, it asked 
whether or not PEA had any agreement by or through which it acted 
as selling agent for nonmember producers.” 

On September 20, 1933, Mr. Grace addressed a letter to Swift in 
which he again invited that company to become a member. He re- 
minded Swift of the fact that negotiations for the French agreement 
and for the Japanese agreement were in progress and that the time for 
negotiations for a Japanese contract was beginning to approach and 
that he would like to know that PEA could speak for Swift in handling 
the matter. He reminded Swift of the fact that by that time every 
producer of Florida Pebble Phosphate was a member of PEA except 

Swift. 
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On October 6, 1933, Swift addressed PEA as follows: ° 


Pending our decision on the sale of our phosphate rock for shipment to Japan 
next year, we think it advisable to notify you that the agreement under which 
we appointed you as our sole agent will terminate on October 31, 1933, unless 
new arrangements are made in the meantime. 

This does not necessarily mean that other arrangements are going to be made, 
but we thought it advisable to cancel our arrangement with you as our agent in 
Japan until we can see more clearly just what we want to do. 

Kindly acknowledge receipt. 


Prior to this time, the provisional draft of the French agreement 
had been received by PEA.® In this provisional draft, PEA repre- 
sented that it controlled all the producers and sellers of Florida Land 
Pebble Phosphate. It also stated, however, in the provisional agree- 
ment, that while the American group agreed to comprise within their 
quota all Florida Land Pebble Phosphate exported to Europe, and 
that although PEA represented with absolute control the greatest 
part of the exporters, it nevertheless at that time was unable to guaran- 
tee the control of prices quoted by Swift.® 

In a memorandum dated September 8, 1933, written by Mr. Voss of 
the London office, concerning the proposed agreement, he laid par- 
ticular emphasis upon the necessity of covering all production in the 
respective fields of each of the parties.°¢ 

After Grace returned to this country from negotiations in Europe, 
he reported to the council on October 3, 1933, as follows: %7 


ENTENTE: The principle purpose for which this meeting is called is to con- 
sider the French agreement which was signed by me in tentative form in Paris. 
This agreement is built around two principles, namely, 

First: That a quota or division of the business to cover all shipments of Land 
Pebble to Europe from the U. S. A, and all shipments of French North African 
(including Morocco) phosphate to Europe should be fixed. 

Second: That the agreement should be for ten yearg and that the parties to the 
agreement should respectively assume the burden if anyone outside of their 
organizations shipped phosphate to Europe so that the aggregate of the shipments 
of either group exceeded the quota. 

In order to give effect to the second principle it was necessary for the Phosphate 
Export Association to assume the burden for all Land Pebble exported from the 
U.S. A. for 10 years, whether inside of or outside of their organization, and for 
the French to do likewise for North Africa. 

These two principles were duly submitted to the council of this association, 
pursuant to my cables, by Mr. Noyes during my absence and I was instructed 
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that they had been agreed to. Any reasonable and fair alteration in the terms 
of the contract, excluding these two principles, will, I am confident, be assented to 
by our French friends. 


Grace also stated in the same reports of follows: ® 


A clause mutual in character should be inserted to provide that if unexpected 
deliveries are made by Swift & Co., for example, in the European market or, for 
example, some other producer of Pebble, an adjustment of such excess tonnage 
should be made and Mr. Stowell has a suggestion along that line. 


Grace also stated :°° 


GENERAL: It was my feeling in negotiating the contract that article III pro- 
vided an escape clause for either party in the event the agreement was found 
unworkable because of the changing current of events. You will note that it is 
provided in article III that the sales price of all phosphate is to be mutually 
agreed upon and it seems to me that this clause provides a method whereunder 
either group could refuse to make the contract workable. I agree, however, 
that if the French consent could be obtained to a more clearly worded escape 
clause, Such as Mr. Stowell will suggest under article IV, it would be preferable. 


It is thus clear that the membership of Swift or the control of its 
shipments after the signing of the agreement was the only important 
question concerning outside production at that time. Grace reports 
to the council again on October 10, 1933, as follows :” 


SWIFT é& CO.: These people are now free to sell in Japan for delivery after 
November 1st because our contract with them for Japan is up. We have never 
had a contract with them for anywhere else. Our understanding with them for 
Japan has been that they were to get one-sixth of the business in that territory 
which the Association secured, excluding the business previously taken by the 
P. M. Company. Swift & Co. have told me that they desire a greater percentage 
of the business in the future. It seems certain that they will also want a per- 
centage of the European business as soon as they realize that prices have gone 
up. At the present moment Swift are not offering 75/74 percent grade or higher 
in the foreign market but they have put out feelers for grades 72 percent down. 
Assuming that we have to deal with 50,000 tons of Swift Pebble per annum for 
export to all countries, it would be better to make an arrangement for this 
quantity than to have it on the outside. On the basis that our total exports may 
for the next year or two figure around 800,000 tons per annum of which 50,000 
tons for Japan is set apart for the P. M. Co. until 1936, 644 percent would appear 
to take care of Swift. Swift may properly require a guarantee that the 614 
percent would not return them less tonnage than 20,000 tons in Japan the’last 
four years. I think the council should give me authority to start negotiating 


this matter. 

On October 10, Swift & Co. was discussed by the council, which 
authorized the president of PEA to offer Swift a membership in the 
Association with a quota of 614 percent in all grades 
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* * * or in his discretion to enter into an agreement with Swift & Company 
whereby Swift & Company would sell Pebble Phosphate for export only through 
the Association and be tendered by the Association sales equivalent to 614 per- 
cent of the total sales made by the Association, and if necessary, to guarantee 
Swift & Company a minimum quantity of 20,000 tons per annum.” 


On the same day, the council approved the revised draft of the French 
agreement embodying all of the changes and additions which had 
been agreed upon including a provision for deduction by the Associ- 
ation of shipments made by nonmembers.” 

Grace, of PEA, wrote to Swift on October 18, 1933, as follows: 


The object is to stabilize prices in Burope and to obtain for Land Pebble 
Phosphate a market not less than that which is has previously enjoyed in Hurope 
but at a price materially advanced over that which we have seen in 1932 
and 1933. 

In view of this situation I think that it would be desirable for your company 
to take a position along with all the rest of the miners ef Land Pebble Phosphate 
in the United States by joining the Phosphate Export Association and partici- 
pating in the Huropean business in the future in a somewhat Similar way as 
that in which you have participated in the Japanese business in the past. 

I have in mind a situation where I hope to be able to develop a price level for 
75/74 percent Pebble of $5.50 f.0.b. the Florida port for shipment to Hurope and 
for 70 percent $4.50 /4.75 and for 68 percent $4.00 1/4.25. This cannot be brought 
* about without the cooperation of all. On our side all the producers of Land 
Pebble Phosphate with the exception of yourself are now members of the Phos- 
phate Export Association and the French are now equally able to talk through 
the channel of one single man representing not only Morocco but also Algeria 
and Tunis. 

I discussed this matter at the last meeting of our Directors this week and in 
order to effect the purpose I have in mind I am authorized to offer you partici- 
pation of 6 percent in all the business we can do subsequent to the date of your 
joining the Association. This will, of course, include Japan as well as all other 
countries to which exports are made. This percentage‘is less than the one-sixth 
participation in the Association Japanese business which you have hitherto en- 
joyed but, as pointed out, it would cover the entire business of the Association 
instead of only the Japanese business. [Italics supplied. ] 


Additional negotiations followed this to the admission of Swift as 
a member in December of 1933.74 During these negotiations Swift 
raised numerous legal questions concerning the operation of the Asso- 
ciation and made certain conditions precedent to its membership in the 


Association.”* In one of the telegrams from Swift to PEA, which is 
dated November 9, 1933, it stated : 76 
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IT IS OUR DESIRE TO COOPERATE WITH THE ASSOCIATION ON EX- 
PORT SALES IN SO FAR AS WE CAN DO SO LEGALLY STOP WE SHALL 
CONSIDER JOINING THE ASSOCIATION IF THE CONDITIONS ARE 
AMENDED TO MEET OUR IDEAS WITH RESPECT TO DEPOSIT PHNAL- 
TIES QUOTAS LEGAL REQUIREMENAS ETC. STOP AS THE MATTER 
NOW STANDS ITS METHODS OF OPERATING DO NOT MEET WITH 
THE APPROVAL OF OUR LAWYERS STOP WE ARE GIVING IT FURTHER 
STUDY AND EXPECT TO POINT OUT OBJECTIONABLE FEATURES 
SHORTLY IN THE MEANTIME WE DO NOT EXPECT TO OFFER ANY ROCK 
TO JAPAN OR EUROPE. [Italics supplied.] 


In reply, PEA stated: 


Referring to your telegram yesterday and our telephone conversation, we are 
glad to note that it is your desire to cooperate with the Association on export 
Sales insofar as you can do so legally. We appreciate your willingness to refrain 
from offering any rock to Japan or Europe pending settlement of the points of 
difference between us. We feel confident a solution to all questions can be found. 
In the meantime Mr. Grace, relying upon your expression of willingness to coop- 
erate, is endeavoring to bring his negotiations in respect to Europe and Japan to 
a successful conclusion. [Italics supplied. ] 

In this connection, it should be remembered that Swift was not yet 
a member although it was expressing its willingness to refrain from 
doing export business in Japan and Europe while negotiations for 
membership were pending. Noyes, in testifying on this matter, stated 
that he did not believe that Swift had formally agreed to stay out of 
Europe during the period prior to the negotiations, that is, the period 
from 1929 to 1933. His reason was based on the fact that during this 
period, Swift did not have high grade phosphate to offer and that 
Europe was taking mainly high grade from the Association during 
that period.** With reference to the statements made by Swift & Co. 
in its letter of November 9, 1933, and the reply of the Association 
dated November 10, 1933, relating to Swift staying out of the Jap- 
anese and European markets pending settlement of points of differ- 
ence, Noyes stated that this was true but that he thought Swift was 
just as anxious as PEA not to prejudice the American Phosphate ex- 
port business in the meantime during negotiations, which would be 
just what would happen if Swift offered at a lower price than the 
temporarily agreed price between PEA and the French under the 
provisional draft.” 

With Swift in membership, it was assumed that all existing produc- 
tion of Florida Pebble Phosphate Rock was included within the 
French and Japanese agreements. At that time PEA did not have 
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a detailed knowledge of the inactive potential field of production, but 
it had some idea gained by hearsay, and the French also knew that 
there was a considerable amount of potential productive possibility. 
In fact, this, in part, was the reason for their insistence on the outside 
production clauses in the French and Japanese agreements.*° 
b. With Hardphos.—All negotiations of PEA with Hardphos for 

the Hard Rock agreement were conducted by Grace, now deceased. 

Mr. Grace in his memorandum of the conference with Hard Rock 
miners on October 6, 1933 *? stated that— 

They are prepared to guarantee that no other Hard Rock shipper will ship. 


Mr. J. M. Extrowich, secretary of Hardphos wrote Mr. Grace on 
the next day of that conference and stated as follows: *° 


Referring to our very pleasant meeting yesterday on the matter of quotas in 
the European market, and on matter of prices and grade conditions between 
Pebble and Hard Rock, we wish to confirm our proposal of quota for Hard Rock 
as follows: 

Hard Rock to have 100,000 tons minimum against Pebble shipments up to 
600,000 tons. 

On Pebble shipments above 600,000 tons, and up to 900,000 tons, Hard Rock 
is to have a ratio of 15 percent of the Pebble shipments and on Pebble ship- 
ments above 900,000 tons, Hard Rock is to have the privilege of a ratio of 10 
percent. 

It is of course understood that the Hard Rock quota will include any sghip- 
ments made against existing sales. 

Also that in event of any other interests entering the Hard Rock export field, 
such export shipments will be absorbed in the above Hard Rock quota. 

The three Hard Rock miners have given this matter their very careful con- 
sideration and in proposing this quota for Hard Rock, feel they are asking for 
the utmost minimum possible to work out this proposition successfully, from a 
practical viewpoint. 


D. B. Kibler, Jr., American Manager of Buttgenbach, a member of 
Hardphos, wrote to the Brussels office of his company on October 11, 
1933 concerning the conference with PEA. He stated in part as 
follows: * 


Mr. Grace brought up the question of someone else entering hardrock mining, 
and he stated that if another competitor came into the business that we would 
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have to supply the quota of the new operator from our total quota, and we agreed 
to do this. Pebble has made the same agreement with Cherifian. Mr. Fitch and 
Mr. Groves were in a position to state that they would not permit any other ship- 
ments through the Fernandina Terminal Corporation, and that the plant would 
be retained for the exclusive use of Dunnellon Phosphate Mining Co., ©. & J. 
Camp, and Buttgenbach. We therefore, feel that the Fernandina Terminal 
Corporation is in a position to keep down any further hardrock competition. You 
know that it is absolutely impractical for a person to build and equip a terminal 
plant for exporting hardrock phosphate, particularly in view of the small amount 
of hardrock that can be sold. 


Negotiations proceeded with the main difference between PEA and 
Hard Rock centering around the percentage quota to be given the 
latter. The Secretary of Hardphos addressed PEA on October 17, 
1933, as follows: ®° 


Referring to our meeting with you in New York on the afternoon of October 
11th, we have today conferred with Messrs. Camp, Kibler, and Fitch regarding 
the various suggestions you made to us. 

We have given careful consideration to your suggestion of a quota for Hard 
Rock of 2 percent of the total shipments to Europe by Pebble, North Africa and 
Hard Rock. We have concluded, for reasons previously explained to you, that 
this will not result in sufficient tonnage to meet the practical necessities of the 
Situation, particularly in view of the fact we must guarantee that this tonnage 
will include any shipments for export that might originate from concerns not 
now in production in the Hard Rock field. We therefore suggest as a counter 
proposition a percentage of 2144 percent of the total as above mentioned with no 
minimum guarantee and no prescribed maximum. It is felt, if there is to be no 
minimum guarantee, there should be no maximum established. 


The matter of quotas was finally agreed upon between the parties 
as shown by our Article I of the Hard Rock A greement.* 

c. Background figures for quotas —The following statistics were 
taken from the files of PEA.® 


Percent 
Hard rock Pebble hard rock 
to pebble 
IGN =OPKE: erreye ae Ss oon Se Se eee ee 936, 134 1, 760, 189 53. 18 
ESR SEC ACS VCALS ee. Fe ease ee a es) Se EP ECE eA EE, 695, 385 2,794, 283 2A. 88 
ORES GEE) ee ne ee ee ne ee a ee ee ee 300, 538 3, 171, 235 9, 47 
Gd ee ae eee ge ees ee eee Se ee eee 1, 932, 057 7, 725, 707 25. 00 
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Shipments of hard rock, pebble North African (Morocco-Algeria-Tunisia) to 
Hurope, 1919-32 


Hard rock Pebble None 
212, 391 119; 041 |= Se 
338, 356 650, 248 1, 852, 032 
184, 012 496, 824 1, 794, 728 
201, 375 494, 076 2, 642, 643 
190, 222 598, 128 3, 025, 267 
145, 093 579, 743 3, 628, 679 
149, 870 578, 898 4, 067, 731 

82, 575 451, 963 4, 186, 475 
127, 625 585, 551 4, 948, 335 
84, 555 611, 669 4, 593, 679 
64, 868 793, 521 5, 229, 896 
66, 350 817, 672 4, 981, 559 
40, 525 565, 846 3, 031, 524 
44,240 382, 527 3, 043, 613 
35, 000 600, 000 3, 300, 000 


Hard rock and pebble shipments in long tons. 
North African in metric tons. 


The above figures show that of the total tonnage to Europe in the 
10 years up to and including 1932, of Florida pebble and North African 
phosphates, the former enjoyed around 1214 percent while the per- 
centage for the last 4 years including 1932 was 18.8 percent.*® 

The French first offered PEA a participation based on the last 4 
years of 13.8 percent, leaving 86.2 percent for the French North A fri- 
can Group. Mr. Grace on behalf of PEA declined these quotas as not 
giving PEA a sufficient tonnage to take care of Phosminco and Coronet 
who in the words of Mr. Voss of the London office, “would have to join 
the Association.” Grace therefore asked for a quota for PEA of 
18.8 percent plus one-fifth in order to provide sufficient tonnage to take 
care of Phosminco indicating that PEA might agree to a round figure 
of 6 percent. 

On the basis of a 10-year contract, the French offered PEA a quota 
of 16 percent based on a consumption in Europe of phosphates from 
French North Africa and Florida of 4,500,000 metric tons per annum 
and 14 percent of any tonnage in excess of this amount. 

Out of this quota we would have to absorb any tonnage which might be sold 


to Europe by Swift or other Pebble producers outside the Association. * * * 

In order to allow Pebble to catch up to its quota of 16 percent for 1933 prices 
for Algerian/Tunisian and Morocco Phosphate have already been either with- 
drawn or raised to a level which will Swing the business to Pebble. The French 
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naturally are not willing to maintain this position very long pending Pebble’s 
reply.” 

The quotas given Hardphos were based on the above statistics and 
PEA and the North African group each shared a deduction from their 
respective quotas in the French agreement in order to grve Hard Rock 
its percentage under the Hard Rock agreement. 

d. For the eseape clause—kept secret from H. ardphos.—Since there 
was a possibility that PEA might not be able to persuade Swift to 
become a member and agree to be bound or if it became a member, it 
might resign under the special conditions agreed upon and also the 
possibility of uncontrolled tonnage left over after the termination 
between Metall and Coronet as well as the possibility of uncontrolled 
tonnage in French North Africa, the parties to the French agreement 
decided early in their negotiations that there must be some provision 
for escape in the event such uncontrolled tonnage should assume sub- 
stantial proportion. 

Grace had just returned from Europe where he conferred with the 
French and completed the provisional draft of the French agreement, 
On September 19, 1933, he addressed a circular letter to the members 
of PEA in explanation of the tentative draft and stated in part as 
follows: % : 


There is also an agreement in principle which is not in the text of the contract 
that if Pebble should run over its quota because of unexpected shipments by 
Swift & Company, of which we could not have had sufficient notice so as to take 
necessary Measures, we would not be penalized under the clause excepting that 
we must absorb the tonnage in our next period and as early as possible in that 
period. M. de Bailliencourt is, of course, very anxious that we should make a 
definite agreement with Swift if at all possible. 


Mr. Bullwinkel, president of Phosminco, stated that— 


* * * all of us well understood there is always a possibility of some new 
producers of pebble entering the field and that was the particular thought in 
mind when the so-called Escape Clause in the French Agreement was considered. 

In the tentative draft of the French agreement, the outside and 
escape clauses were omitted.” 

The negotiations which followed the drafting of the tentative agree- 
_ ment recognized this principle and they were inserted in the final draft 
of the French agreement. There was no escape clause in the Hard 
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Rock or Japanese agreements although they contained the outside 
clause. 

The question as to whether or not Hardphos should be given the 
benefit of a similar escape clause in the proposed Hard Rock agree- 
ment, came up in November 1933. In a circular letter to the member- 
ship, the secretary of PEA stated on November 24, 1933, as follows: * 


Referring to cables exchanged with Mr. Grace regarding Agreement with 
Hardrock, as per our circular letter of the 23d we have a cable from Mr. Grace 
reading as follows: 

“HNTIRE ESCAPE CLAUSE KEPT STRICTLY SECRET FROM HARDROCK 
HAVE NO INTENTION GIVING THEM BENEFIT ANY PART SAME.” 


In reporting to the council, Grace stated : ” 


Perhaps the only special thing worth mentioning about the Hardrock Agreement 
is that it contains no Hscape Clause. JI deemed it too hazardous to permit the 
idea of an escape clause to creep into the Hardrock Agreement. The Hardrock 
Association, therefore, is bound to absorb in its quota any shipments of Hardrock 
made by anyone else. 


Noyes was asked what harm there would have been if Hardphos 
had been given the same kind of an agreement that PEA had in the 
French agreement, and whether or not there was even less likelihood 
that in the hard rock field there would have been a possibility of 
outside shipments because of the cost of production due to mining tech- 
nique, ete. He stated that he did not think there would be any harm, 
and that there was less likelihood that there would be outside hard 
rock shipments for these reasons and that— °8 


Everyone over tlere was trading. Maybe the Hard Rock people over there 
had not even thought of it. Why give them something they had not asked for? 

That is the only conclusion I can reach. That is just a guess on my part. As 
I say, I forgot to ask Mr. Grace his reason when he came back. 


With Noyes on the stand, the following appears in the record: ® 


Q. Well, why should this be such an important thing, that pebble miners should 
have the benefit of an escape clause and hard rock miners should be deprived 
of the same? 

A. Well, from the fact that I have completely forgotten about it, it did not 
seem very important tome. Everybody was trying to get it. 

Q. At any rate, the matter was taken up in the Association meeting and became 
the official knowledge of the council? 

A. It was reported at the meeting of the council, yes. 

Q. Now, what is the effect of that? The effect of that is, is it not, that in the 
Hard Rock agreement, they are formally bound by any tonnage over them, made 
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by outside hard rock shippers, whereas in the French agreement the pebble 
people, unknown to their colleagues—the Hard Rock people could reopen the 
matter in the event of a shipment over 120,000 tons in any one year for an outside 
company ? 

A. Right. 


3. The International Agreements 


Under the French agreement the parties undertook that if phosphate 
rock of the kind which they produced and exported should be exported 
outside their respective organizations to Europe, the amounts of such 
exports would be taken into account in the next year’s shipments, that 
is to say, they would be deducted from the shipments of the party 
affected. PEA and its members were dealing as an industry rather 
than as individual producers. They were obligated to take into ac- 
count everything that was exported from the Florida Pebble Phos- 
phate field regardless of who exported it, members, nonmembers, future 
members and future nonmembers. Thus it was a little broader than 
an agreement between PEA and the French North African producers.t 
There was provision, however, that if such outside shipments should 
exceed 120,000 tons of Florida Pebble or 360,000 tons of North African. 
Phosphate in any one year, the parties from whose region these ship- 
ments had been made, after having attempted in good faith to prevent 
or limit this competition, might then require the reopening of the 
agreement, in which case in the absence of a satisfactory adjustment, 
the agreement should be terminated. 

The “outside” and “escape” clauses in the French agreement read 
as follows: * 

Also, in the event of shipments in any accounting year to Europe of phosphate 
of Algeria and/or Tunisia made by producers or shippers not then members of: 
the Comptoir des Phosphates d’\Algérie et de Tunisie or not then under contract 
to sell through it, or of phosphate of the French Protectorate of Morocco not made. 
by the Office Cherifien des Phosphates, and likewise in the event of shipments in 
any accounting year to Europe of Florida Land Pebble phosphate made by pro- 
ducers or shippers not then members of Phosphate Export Association or not then 
under contract to sell through it, the excess tonuage, if any, due to any such 
shipments in either case shall not be taken into account in the assessment of any: 
indemnity but shall be taken into account in determining the quotas of the two 
Groups for the following accounting year; it is agreed, however, that if such ship- 
ments to Europe not made by the above Groups amount in any accounting year 
in total to 120,000 tons or more of Florida Land Pebble phosphate, or to 360,000 
tons or more of phosphate from Algeria, Tunisia, and/or Morocco, the Group from 
whose region these shipments come, after having attempted in good faith to 
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prevent or limit this competition, may then require the reopening of this Agree- 
ment, in which case the parties will confer and endeavor to reach a satisfactory 
adjuStment within the spirit of this Agreement, failing which this Agreement may 
be terminated by either Group upon written notice to such effect given te the 
other Group; upon the giving of such notice, the Agreement shall thenceforth 
null and void. [Italics supplied.] 


The preamble of the French agreement * states that PEA represents: 


* * * all the producers and sellers for export of FLORIDA LAND PEBBLE 
PAOSPHATH of the United States of America * * *, 


except Swift and possibly Coronet after the termination of the 
Metall/Coronet contract. The Swift and Coronet contingencies were 
taken care of through special conditions in article VI of the agreement, 
reading as follows :° 


(A) Whilst the American Group at present represents with absolute control 
the greatest part of the exporters of Florida Land Pebble phosphate to Europe, 
the Association nevertheless is at present unable to guarantee the control of the 
price of the stock of Pebble Phosphate which may be owned by the 
MBTALLGESCHELLSCHAFT at the termination of their contract with the 
CORONET PHOSPHATH CO. or quantities shipped, but such quantities will be 
included in the quota of the American Group. 

(B) Since SWIFT & COMPANY FERTILIZER WORKS, although a member 
of the Association, has the right to withdraw therefrom on December 31st of any 
year upon two months’ notice, it is agreed that should it so withdraw from the 
Association during the life of this Agreement, its tonnage shipped to Hurope 
thereafter shall not be taken into account in determining the quotas of either 
Group hereunder, and in addition the Association shall have the right, by a 
formal written demand, to require the reopening of this Agreement, in which case 
the parties will confer and endeavor to reach a satisfactory adjustment, failing 
which this Agreement may be terminated by either Group upon written notice to 
such effect given to the other Group, and upon the giving of such notice, the 
Agreement shall thenceforth be void. 


As seen above both the Swift and Coronet matters were taken care of 
when Swift agreed to become bound for the full term of the agreement 
and Coronet rejoined PEA at the expiration of the Metall/Coronet 
contract.°® 

The French agreed to absorb into their quota as much as 60,000 tons 
of Egyptian phosphate if such should be shipped to Europe. Under 
‘that arrangement PEA retained 9,600 tons which it might otherwise 
have lost." This concession on the part of the French was a quid pro 
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quo for an understanding that PEA would absorb Swift’s outside 
shipments although they might reach a higher figure than had been 
anticipated.* 

The figures used in the escape clause were not related to the normal 
annual production of one Florida Pebble mine, but were arrived at by 
negotiation, the French assuming a larger figure because of their larger 
percentage quota.® 

Although the percentage quotas assigned to the respective parties 
remained constant within a given base of Huropean consumption, the 
actual tonnages increased or decreased in accordance with actual con- 
sumption.*° 

In the Hard Rock agreement, Hardphos undertook to be responsible 
for all shipments of Florida Hard Rock phosphate in Europe." The 
outside clause in the Hard Rock agreement reads as follows :” 


Also, in the event of shipments in-any accounting year to Europe of phosphate 
of Algeria and/or Tunisia and/or Morocco or of Florida Land Pebble phosphate 
made by a producer or shipper not then a member of the African-American 
Group or not then under contract to sell through its member, and likewise in 
the event of shipments in any acounting year to Europe of Florida Hard Rock 
phosphate made by a producer or shipper not then a member of Florida Hard Rock 
Phosphate Export Association or not then under contract to sell through it, the 
excess tonnage, if any, due to any such shipments in either case shall be taken 
into aecount in determining the quota tonnages of the two Groups for the follow- 
ing accounting year. 


The language of the outside clause in the Curacao agreement is 
almost identical with that in the Hard Rock agreement, except that 
it includes Curacao phosphate.? The Curacao, as in the Hard Rock 
agreement, is supplementary to the French agreement. 

In the preamble of the first Japanese agreement of December 1, 1933, 
the following language is found :* 


WHEREAS for the purposes of this Agreement and in respect of phosphate 
of a grade of 72 percent or below, P. EH. A. represents all the producers and 
sellers for export of Florida Land Pebble phosphate of the United States of 
America, and KOSSEIR and SAFAGA represent all the producers and sellers of 
Egyptian phosphate, and the NORTH AFRICAN GROUP represents all the pro- 
ducers and sellers of North African phosphates ; 
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NOW THEREFORE, in consideration of the mutual covenants contained 
herein, the parties agree as follows in regard to phosphate of a grade of 72 
percent or below: 


and the outside clause reads :1¢ 


38. Tonnage of outside producers —AlI] sales to Japan of Florida Land Pebble 
phosphate made by producers or shippers not then members of P. E. A. or selling 
through it shall be included in P. BH. A.’s tonnage and likewise all sales to Japan 
of Egyptian phosphate by producers or shippers other than KOSSEIR and 
SAFAGA shall be included in their tonnage, being apportioned between them 
prorata in the proportion of their quotas, and similarly all sales of North African 
phosphate to Japan, though made by producers or shippers not members of the 
NORTH AFRICAN GROUP, shall be included in the tonnage of the NORTH 
AFRICAN GROUP. None of the Parties shall be responsible for the prices of 
such producers or shippers not under their control. : 

In the second Japanese agreement, August 27, 1936, the same lan- 
guage is included in the preamble, but the following language is 


added : 1” 

WHEREAS the foregoing parties have entered into Agreements concerning 
deliveries to Europe. 

The language of the outside clause is almost identical with that in 
the first Japanese agreement. 

Noyes of PEA denies that the agreements all correlate so as to con- 
stitute one big world agreement, or that the agreements for the Japa- 
nese markets were made to appease certain parties who abstained from 
the European market. He pointed out that not all of the agreements 
had the same parties, although the French and PEA were parties to 
Miles 


4. Interpretation and understanding by members 


The members were made to understand that the French North A fri- 
can group had committed themselves to an undertaking to be respon- 
sible for all North African phosphate exports to Europe and that un- 
less PEA was willing in turn to be equally repsonsible for Florida 
pebble exported to Europe, they would not have been willing to sign 
the agreement.” It is also evident from material in the files that the 
members were informed concerning the breadth of the undertaking 
by the parties to the agreements. 


16 Hx. 193-C, 

1 Wx. 198A. 

18 Bx, 198-B. 

19'Tr, 733-741. 

20'Tr. 157, 640-642, 774, 775. 

1 Tr. 589-591, 597-599, 711-713 ; Exs. 5—A, 12-A, 14, 15, 242. 


PHOSPHATE EXPORT ASSOCIATION ET AL. T47 
555 K. The Outside Clauses—Nonmember Deductions 


It was also understood by the parties to the agreement and the mem- 
bers of PEA that in order that they should be obligated under the out- 
side clauses the shipments in question to be deducted must be of the 
same kind of phosphate as those exported by the Association in the 
case of PEA and of the same kind exported by the Comptoir in the 
case of the French North African group. In other words, PEA would 
not be responsible for shipments of Florida Hard Rock phosphates 
and in the same way, Hardphos would not be responsible for ship- 
ments of Florida pebble.” 


5. Cooperation with Hardphos—efforts of outsiders to export hard 
rock phosphate 


The record shows that since December 1933, Hardphos has shown 
concern about the possibility of competition from new producers and 
has investigated threats of such competition alone, and with PEA, the 
Brussels office of Hardphos, railroads and steamship companies.” 

On November 29, 1933, PEA referred a letter which it had received 
on November 27 from C. N. Smith of Tampa, Fla., to Hardphos, asking 
Hardphos what kind of an answer it would like PEA to make.** 
Smith had asked for export quotations on Hard Rock, grading about 
75 to 83 percent, and the names of two or three exporters who could 
handle an annual output of around 30,000 tons. 


My clients and associates are interested in a considerable deposit of hard rock 
estimated at 300,000 tons or better, and the above information is desired for the 
purpose of aiding us in determining the possibility of profits should the develop- 
ment of the property be undertaken.” 


The matter was referred to the members of Hardphos for comment.?° 
D. B. Kibler, Jr., of Buttgenbach, stated that ?*— 


In my opinion we are going to have many inquiries like this but as you know 
there is very little likelihood of anyone entering the hard rock mining business. 
Of course J cannot answer for the gentlemen in regards to what kind of reply to 
make to Mr. Smith, but as far as I am personally concerned I would be inclined 
to completely ignore such inquiries as this, but I am ready naturally to have my 
views coincide with those of Mr. Groves and Mr. Camp. 


Camp stated that *— 
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We are not at all surprised at this development, but we believe that with our 
control of certain facilities, that it will be difficult for any one to produce phos- 
phate on a paying basis. 

After the members had discussed the matter, Fitch of the C.& J. Camp, 
wrote to the secretary of Hardphos and stated: ~ 

We have considered this matter and it is our recommendation that you write 
Mr. Noyes, suggesting that he advise Mr. Smith that the Phosphate Export As- 
sociation has little knowledge of conditions surrounding the exporting of Fla. 
Hard Rock Phosphate, as they confine their activities entirely to pebble phosphate, 
and recommending that he communicate with a producer of hard rock, giving 
them your name. In this way the handling of the matter will be left entirely 
with-the hard rock group and, if you do receive an inquiry from Mr. Smith, we 
can then consider what nature of reply to make.” 

This was accordingly done in due time, *° and PEA wrote to Mr. 
Smith as advised by Hardphos, on December 13, 1933, the day follow- 
ing the signing of the French agreement.** 

Smith then wrote direct to the Hard Rock Miners,” who decided 
to ignore the matter. Smith’s clents never succeeded in coming into 
production, and never shipped Florida Hard Rock phosphate in the 
domestic or export market. 

Noyes of PEA who corresponded with Hardphos concerning the 
inquiry of C. N. Smith recalled the matter but stated that he doubted. 
whether he had the outside clauses in mind at the time. He admitted 
however that if C. N. Smith had succeeded in producing Hard Rock 
phosphate and exported same to. Europe, the amount so exported. 
would have been deductible from Hardphos’ quota under the Hard 
Rock agreement." 

In 1935 and 1936 Tampa Phosphate Co. and others attempted to get 
into the production of Florida Hard Rock phosphates for the export 
market. This became known to Hard Rock and members of PEA 
and there followed intensive investigations by members of Hardphos 
and one of the members of PEA in cooperation with the Terminal, 
Hardphos and the railroads leading into the Terminal at Fernandina 
and the Terminals in the vicinity of Tampa, Fla. * 

In March 1935 members of Hardphos received word from Burrows 
of International and PEA that °¢ 
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Incidentally, just before I left Florida, I talked with a representative of the 
A. ©. L. from Wilmington, N. C., and he told me that a new concern, namely 
Tampa Phosphate Company, was asking for a reduction in the rate on phos- 
phate rock from Floral City to Port Tampa, stating that if they could get a 
rate of $1.24 per ton for this movement they would be able to sell a considerable 
quantity of lump rock for export to the I. G. Farbenindustrie. This sounded 
rather serious at first, but, subsequently, when he stated that a great deal of 
this phosphate was at present on top of the ground, it began to look like another 
ghost storey (sic). However, I think it might be well to make some inquiries and, 
at the same time, to acquaint Messrs. Camp, Kibler and Groves with these details. 
The A. ©. L. representative was unable to tell me any more about the matter, 
but stated that he would make further careful inquiry and keep us posted. I 
will greatly appreciate it if you or some of the other hard rock people will 
follow the matter and exchange information with me. 

Seaboard made inquiry of the Terminal about this time and the 
Terminal received a request from Tampa Phosphate Co. for the use 
of its facilities and the Terminal responded to the effect that they 
could not serve them, owing to contracts from other producers which 
took up their entire warehouse capacity.” This was followed by 
close cooperation between the railroads serving Fernandina and 
Tampa and Hardphos and its members. One of the members observed 
that buyers in Europe were constantly on the outlook for opportunities 
to purchase phosphate rock at cheaper prices than they could buy it 
“from the Associations, and we can expect irresponsible people to 
open hegotiations at times and not lead into anything serious.” * It 
was finally learned who the persons were behind the Tampa com- 
pany,®® and that the company had attempted to secure an estimate 
from the Seaboard with reference to sidetrack facilities and rates to 
Tampa, but that Seaboard, after investigation, had decided that these 
persons were “unreliable, unworthy, and unqualified and not finan- 
cially able to do anything.” * 

About this time it was discovered that other parties besides Tampa 
_ Phosphate Co. were interested in development of phosphate deposits 
and attempting to secure freight rate publications from that field to 
Tampa.* These were also the subject of intensive investigation. 

Tampa Phosphate Co. was found in June 1935, to have started the 
building of a phosphate mining plant near Crume, Fla. This turned 
out to be a soft rock phosphate plant and it developed that there 
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were other good deposits at that location. The company purchased 
considerable machinery at that time.” 

An office memorandum of Hardphos dated June 11, 1935, stated in 
part as follows: 


So far we have had no word from HBurope that “outsiders” are offering hard 
rock, and should such offers appear in our territory doubtless our agents and ; 
Mr. Buttgenbach will propose some definite line of controlling any substitute in 
rock in our territory. Furthermore it is a question if these outsiders will be able 
to produce a grade of rock sufficient (sic) high to meet our position. If these 
outsiders (sic) fail to do this they well (sic) doubtless destroy themselfs. (sic), 
but should they suceed in producing high grade material for export trade it 
would. be time enough for them to devise measures of meeting this competition. 
I do not think it would be any way be advisable for the Association to make any 
overtures to these outsiders at this time, who would doubtless welcome such an 
attitude on our part.* [Italics supplied. ] 


Groves, president of Hardphos, in a letter to the members dated 
June 13, 1935, stated in part as follows: 


I have been following with interest and some concern the developments in 
Florida with respect to additional Hard Rock production. However, I do not 
recall seeing anything from Mr. Burrows on the subject. 

We have had the situation around Floral City and Inverness investigated, 
as reported to you by Mr. Extrowich in his letter of the 5th, and these investiga- 
tions disclosed positive activity to the extent of construction work having been 
started on a plant near Florial (sic) City. 

I hardly know what could be done about this matter just now, other than to 
keep a watchful eye on their activities, and perhaps their sales will be confined 
to the domestic trade. 

So far we have had no word from Europe that outsiders are offering Hard 
Rock, and should these people later make some attempt to sell their rock in the 
Huropean territory which we serve, our agents and Mr. van der Rest will prob- 
ably hear of it immediately, and I should think that time would be early enough 
to condier (sic) a course of action on our part. 

Perhaps these “newcomers” will be unable to produce a grade of rock suffi- 
ciently high to attract the Europeans in competition with our rock, but that, of 
course, remains to be seen. 

I can see no objection to expressing our view to Mr. Burrows. In fact, I 
think it rather advisable to exchange views frankly with him on the subject, as 
we may get some valuable lead from hin as to what these people intend doing. 

However, I feel it would be a mistake for our Association to take any official 
notice of their activities just now.” 


Two other parties were found to be active in the same region at 


this time. One was Loncala Phosphate Co. and the other Bradley 
Phosphate Co. Both of these were the subject of investigation.*® 
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It appears that after new machinery had been shipped in the two 
railroads serving Tampa—ACL and SAL—announced a requested 
rate of $1.25 per ton to Tampa and that the Seaboard had selected a 
right-of-way to serve one of the plants.** All of this was investigated 
by members of Hardphos, who sent people out to look over the Oper- 
ations and to interview members of the organization of these com- 
panies attempting to get into production. Information was ex- 
changed between the members“ financial reports were secured 48 and 
Hardphos members obtained prospectus reports which described the 
Tampa Phosphate properties, the product found there with analysis, 
and the future possibilities of the company. 

Originally these matters were not seriously considered and were 
labeled as promoting schemes and the parties were referred to as “fly- 
by-night” outfits.°° However, after the complete information had 
been secured, Burrows, of International and PEA, alarmed at the 
situation, stated that if the new production was not controlled it might 
“upset the entire apple cart.” Burrows’ attitude was reported to 
Hardphos members and Groves, the president of Hardphos, stated 
that— 

* * * wnder our agreement with pebble and French, any movement of hard 
rock for export, regardless of grade, is automatically charged against our 
quota.” 

Groves further commented with reference to the prospectus which 
had been received * that— 


While the tonnage and grade claimed to be owned by this concern 
appears fantastic, yet we all know that even a comparatively small 
quantity thrust upon the market at a low price would tend to greatly 
disturb existing conditions.** 

Groyes’ letter stated that— 


* * * should anything develop calculated to injure our cause we can keep 
in mind some possible action against their false prospectus.” 


Tampa Phosphate Co. apparently followed this up but did not suc- 
ceed,*® since only members of Hardphos have exported Hard Rock 
since December 1933. 
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Noyes of PEA who testified in this matter was asked whether or 
not Burrows, who was vice president of International and member 
of the council of PEA at the time this incident occurred, had been 
authorized by PEA in anyway to represent it in negotiations with 
Hard Rock miners to prevent production and shipments of Hard Rock 
phosphates by Tampa Phosphate Co. and others. He stated that to 
the best of his knowledge and belief no such authorization had ever 
been made by PEA and that if Burrows took such matters up with 
the members of Hardphos he did so from the standpoint of the busi- 
ness of International and not in behalf of PEA. He admitted, how- 
ever, that if Tampa Phosphate Co. and the others had been successful 
in producing and shipping Hard Rock phosphate to Europe such 
shipments would have been deductible from Hardphos’ quota under 
the Hard Rock agreement.” 


6. Concentrates included as material deductible under outside clause 
of agreements 


Despite the fact that there had been so much interest shown in the 
production of fine concentrated phosphate rock by the flotation 
process in the interim between the signing of the French agreement 
and its ratification, there was at that time no official adoption by PEA 
of a name for this product. Grace advised the council of this more 
than a year after the ratification of the agreement, stating that buyers 
were asking more and more for concentrates and that there should 
be an official definition of these so that they could be considered 
Association business within the terms of the agreement.” Prior to 
that time, the product of the flotation process was called “flotation 
phosphate” or “flotation fines,” or “fines,” etc.°8 

In accordance with Grace’s recommendation, the council adopted the 
following resolution on May 14, 1935: 

* * * that hereafter the term “Pebble Concentrates” shall be used to designate 
the fine pebble phosphate rock which is a product of flotation processes. 

This merely put a term on paper which PEA has previously used 
informally. 

After this resolution was passed, the matter was considered by one 
of the members of PEA who questioned whether or not the definition 
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which had been adopted was broad enough to cover not only the fine 
concentrated phosphatic materials produced by the flotation process, 
but also the product of other processes such as the one on which the 
Phosminco had a patent, but which has never been operated com- 
mercially. Asa result of this, the council amended its previous reso- 
lution on June 25, 1935, as follows: © ; 

* * * that hereafter the term “Pebble Concentrates” shall be used to designate 
the fine pebble phosphate rock which is a product of flotation processes or other 
methods of recovering fine pebble phosphate of commercial grade which cannot be 
recovered by the usual scrubbing and washing methods. Gj : 

This suggestion on the part of this member of PEA was a happy 
thought because today the product of the electromagnetic process is a 
fine concentrated phosphate rock. 

Thus the language which appears in the preamble of the various 
agreements indicating the breadth of. undertaking by PEA, for the 
Florida pebble phosphate field, includes not only the actual pebble but 
the concentrates which are produced by the various processes. 


7. Pembroke Chemical Co. 


The minutes of the Association of March 20, 1935, state that: 


Mr. Grace stated that Mr. Bernstorff had communicated with him concerning 
the plans of the Pembroke Chemical Co. to produce sintered phosphate and the 
possibility of their being able to cover with this new product all or a large part 
of the requirements of their affiliated companies, and that Mr. Bernstorff had 
offered to aid the Association, if it so desired, in an endeavor to bring Pembroke 
Chemical Co. into the fold on equitable terms. 

Mr. Bernstorff asked that this matter be left in abeyance pending further 
developments. 

In replying to Mr. Grace’s question, Mr. Bernstorff stated this product was an 
entirely different product from flotation concentrates and was a product of the 
furnace at Pembroke.” 

It appears that in the spring of 1935 Pembroke began to produce 
and export this new product, which was known as sintered phosphate 
matrix. It consisted of a mixture of clay and phosphate matrix, and 
the BPL content of the mixture was relatively low. Pembroke shipped 
this product to its owners, who were Albright & Wilson, and its sub- 
sidiaries, two of which were the Electric Reduction Co., in Canada, and 
the Oldbury Electro-Chemical Co. of Niagara Falls. 
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Since this product had not been known of prior to the spring of 1935, 
PEA was faced with a problem which it did not have before it when it 
signed the International agreements in December of 1933, and the 
question arose, of course, as to whether or not this new product would 
be deductible from PEA’s business to Europe under the various outside 
clauses.© 

Pembroke did not made application for membership in PEA in 
accordance with Bernstorff’s suggestion. 

Shortly thereafter, on June 25, 1935, it was reported to the council 
that 4,248 tons of sintered phosphate were shipped outside the Asso- 
ciation by Pembroke to the United Kingdom during May of that year.” 

As result of this information Grace advised the council to decide 
whether or not such shipments “are to be considered by us as pebble 
phosphate in the sense of our contract with the French.” & The French 
were contending that this should be done, since they had included in 
their 1934 quota 22,000 tons of phosphate dust of low grade which were 
shipped by the French North African group. 

The matter was discussed by the council on June 25, 1935, and it 

was the consensus of opinion— 
* * * that Mr. Grace should reply to M. de Bailliencourt that the material 
produced by the Pembroke Chemical Co. and known as sintered Phosphate or 
Phosphate sinter, is not considered to be Pebble Phosphate, but that if the pro- 
ductoin of this material should become important the Association will be glad to 
study the matter together with the North American Group.” 

In the meantime Pembroke had shipped a small amount of pebble 
phosphate to the United Kingdom under its arrangement with Inter- 
national as sanctioned by PEA by resolution of J anuary 29, 1934.7 
These quantities were reported as shipments outside of the Association 
and as being deductible under the French agreement.” 

Meanwhile the French continued to press for the inclusion in the 
definition of Florida pebble phosphate rock uder the outside clause of 
the French agreement of the sintered phosphate matrix shipped by 
Pembroke to its affilitates. Grace had not as yet acted on the resolu- 
tion of May 14, 1935, to exclude such material under the agreement. 
He stated in his report to the council, January 14, 1936, as follows: * 
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Having some uneasiness about the wisdom of the proposed action, I have taken 
no action but have reflected somewhat as to possibilities, 

Pressure to have this or that grade of phosphate considered as outside of the 
quota has been pretty constant for one reason or another and is not likely to 
diminish. If we establish the principle that phosphate “dust” testing about 55 
percent may be excluded from the quota, I think it is perfectly possible that we 
might be confronted with a drive on the part of the Algerians and Tunisians, if not 
today then perhaps at a later date, to sell this grade for which they could pre- 
sumably afford to take a lower price if it could be taken outside of the quota. 

I recall very distinctly that when the Farbeniudustrie first decided to become 
large users of phosphate they sent people over here to try to find some off grade 
phosphate that they could buy up at a very low price. If they find out, as they 
would, that North African testing about 55 percent is outside of the quota, they 
might be able to arrange their affairs to use that grade. While I may not be 
right in the instant citation, I feel sure that I am right in principle. Then, too, 
we know today that Albright & Wilson are not going to take entirely sintered 
phosphate at their English works because they are to load a cargo of about 8,000 
tons of lump Pebble during this month. In estimating this situation we should per- 
haps assume that as much as 15,000 tons sinter may go forward this year. 

M. de Bailliencourt proposes that sintered phosphate should be calculated in 
the quota tonnage at 50 percent of the actual tonnage and asks in exchange, to 
quote his letter “that if one day—which I don’t think will be the case—our mines 

exported a phosphate with a content of less than 50 percent, it would also only be 
included in our quota in the above proportion.” 

All things considered, I recommend that you authorize me to accept this 
proposition. 

While the ease is not exactly parallel, I would mention that M. de Bailliencourt 
ineludes in his quota about 50,000 tons a year of Rebiba phosphate produced 
outside the cartel. 

Asa result of Grace’s representations, the council passed the follow- 
ing resolution on January 14, 1936 :™ 

RESOLVED, That the President be and hereby is authorized to accept M. de 
Bailliencourt’s offer that sintered matrix be calculated in the quota tonnage on 
the French Agreement at 50 percent of the actual tonnage shipped to Europe 
and to agree that French Phosphate with a content of less than 50 percent BPL 
be calculated in the quota tonnage under the French Agreement at 50 percent of 
the actual tonnage shipped to Europe. 

Following this authorization Grace followed the policy of avoiding 
the necessity of making this concession to the French.” 

It will be recalled that Metall/O. & C. retained a substantial stock 
ownership of Pembroke after Albright and Wilson purchased Coro- 
net’s share of the dump and formed Pembroke Chemical Co. Arnold 
of AAC telephoned PEA on November 12, 1937, that he had received 
an inquiry from O. & C. for low grade coarse Pebble Rock for the 
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domestic market, but that since O, & C. wanted this delivered to Pem- 
broke to use in sintering their matrix, Arnold felt it must be for export: 
trade since he knew Pembroke was not in the domestic business. 
O. & OC. argued that nevertheless a sale of the material by AAC would 
not be in violation of the outside clause of the French agreement since, 
sintered matrix was a manufactured article like superphosphate and 
had been officially recognized under the French agreement as not being’ 
pebble phosphate. Noyes advised AAC that such a transaction would 
be “A violation of our agreement with the French”; and that while 
it had been agreed with the French that sintered matrix was not to. 
be considered pebble phosphate “nevertheless when pebble phosphate 
is mixed with sintered matrix it then becomes something else.” Noyes 
then advised other members of PEA about this inquiry without dis- 
closing the source of his information. He told them that he consid- 
ered such a transaction to be in violation “of the spirit. at least, of our 
agreement with the French, and asked them all, if they received such 
an inquiry, to reply that they would not quote until the matter had 
been thrashed out at a council meeting.” They all agreed to follow 
this course, 

About the same time it was learned that Coronet was shipping about 
1,000 tons of pebble monthly to Pembroke, which in turn was going 
into the manufacture of sintered phosphate matrix and exported to 
Pembroke’s afliliates in England and Canada. This was reported to 
PEA by one of the members, after which Grace telephoned O. & C., 
who had control of the disposition of Coronet’s high grade production 
and had to be consulted (that is Metall) by Coronet on the sale of low 
grade phosphate, and asked an official to report the facts. This 
ofticial— 


* * * telephoned back that Coronet was supplying a certain quantity of 


off-grade wet rock to the Pembroke Chemical Co. ; that the Pembroke Chemical Co. 
could perfectly well manufacture their sinter without this but it was more con- 
venient for them to have the Coronet material and he said that if anything were 
done to prevent Coronet from Supplying the Pembroke Chemical Co. with the 
material the Pembroke Chemical Co. would undoubtedly ship Pebble concen- 
trates to Albright & Wilson, whieh in turn would be deducted from the Phosphate 
Wxport Association's quota under the French Agreement and that it was very 
much better to leaye the matter alone. I replied that it might very well be 
that it was better to leave the matter alone but that the question as to whether 
or not anything should be done about it rested in the first place with me and 
that before I could decide that question T should be given the facts. I reminded 
him that inasmuch as he had a contract with us to control the export of Coronet’s 
material he must have a counterpart of such a contraet with Coronet and that 
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that should give him the right to request precise information and I pressed him to 
do so and he said that he would try to give me the exact information, “ 


The members of PEA wanted to know why, if Coronet could ship to 


Pembroke by permission of Metall/O. & C., they could not do like- 
wise.’ 


Coronet continued to ship to Pembroke and ® Grace made the fol- 
lowing report to the council on February 16, 1938.® 


SINTERED MATRIX: This is one of our hardy perennials. It buds late in 
January every year and, as the French say “il pousse tres fort cette annee.” The 
trouble this time is that Albright & Wilson have taken 44,359 English tons in 
1937 and Bailliencourt feels that this is too much and that we should take it 
into our quota rated at 50 percent. 

Our last authority on this subject was under date of January 14, 1936 in the 
following language: 

“Resolved, That the President be and hereby is authorized to accept M. de 
Bailliencourt’s offer that sintered matrix be calculated in the quota tonnage 
under the French Agreement at 50 percent of the actual tonnage shipped to 
Europe and to agree that French phosphate with a content of less than 50 percent 
B. P. L. be calculated in the quota tonnage under the French Agreement at 50 
percent of the actual tonnage shipped to Hurope.”’ 

So far we have been able to avoid making this concession and my feeling is 
that we ought to continue to avoid it. Our contract with the French makes us 
responsible for shipments of “Florida Land Pebble Phosphate.” At the time the 
contract was made I had no knowledge of sintered matrix and neither did de 
Bailliencourt, so that the matter cannot be said to have been in our minds at 
the time. If we had wished to make a contract that embraced all phosphate 
bearing materials, it would have been easy to word a contract in such a way 
that that purpose would have been clear. My recollection is that Metallgesell- 
Schaft-own 50 percent of the stock of the Pembroke Chemical Co. which pro- 
duces the sintered phosphate and that the other 50 percent is owned by the 
Albright & Wilson/Hlectric Reduction Co. group, of which Mr. Lidbury is the 
representative. Certainly the P. E. A. does not control the production of sin- 
tered matrix. 

It may be said that there is nothing in our contract that provides that the 
French should take into their quota 84 percent of the 1938 shipments of Metall 
stock. My contention regarding this right along was that de Bailliencourt made 
the shipment of Metall stock necessary by selling the Phosges when he should 
have held off so that we could get our contracts lifted in 1937 and on that 
theory he ought to absorb 84 percent of the shipment from Metall stock. I 
am not able to see that an equally good argument can be put forward by de 
Bailliencourt for the inclusion of sintered matrix into our quota either in whole 
‘or in part. 

I suggest that the Council leave the matter with me with the authority of 
January 14, 1936, knowing that in the first instance I am going to refuse M. de 
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Bailliencourt’s contention on the ground that sintered matrix is not “Florida 
Land Pebble Phosphate” but that if later on the P. E. A. comes to control the 
production and export of sintered matrix they will then be willing to include same 
in their quota. 

Grace called on Pembroke on March 10, 1938, and explained that 
the French were trying to get PEA to include in its European quota 
for land pebble phosphate the sintered matrix which Pembroke was 
shipping to Europe, and on this basis the manager of Pembroke de- 
scribed the process of making sintered phosphate matrix. 

In October 1938 PEA learned that Swift was selling low grade rock 
to Pembroke which was used in the preparation of its sintered phos- 
phate matrix. 

Pembroke continued to make shipment of sintered phosphate matrix 
to its affiliates. This was reported to the council on January 18, 1939.8 

Shortly thereafter, Phosminco wrote PEA it understood Pembroke 
was producing sintered phosphate matrix and other phosphatic ma- 
terial, all of which was going into the export trade. Phosminco 
stated that it had heard rumors that Pembroke was being furnished 
phosphate rock by members of PEA: 

We, of course, are in no position to say whether this is true or not but we do 
know that we declined some time ago to quote on off-grade phosphate for Pem- 
broke Chemical Company. 

It oceurs to us that it may be quite proper for the Export Association to 
inquire of its members whether they are selling any phosphate material to the 
Pembroke Chemical Company. This is a matter which you are in best position 
to determine. 

We are interested in this because if others can sell to Pembroke Chemical Com- 
pany without having such sales taken into their export quotas, we believe we 
also would be interested in this business.™ 

This letter was read to the council at its meeting on April 19, 1939." 

The members of PEA discussed the propriety of a member selling 
to Pembroke phosphate material to be sintered and exported. Swift’s 
representative stated that Swift was selling Pembroke off-grade ma- 
terial which would run low grade, not over 69 percent. Mr. Bern- 
storff, of O. & C., who was in a position to know, stated that Swift 
was the only member at that time supplying phosphate material to 
Pembroke and that Pembroke would continue to produce sintered 
phosphate matrix regardless of whether they were able to buy off-grade 
phosphate material from members of the Association. 

st Ox, 828-A, 

# Bx. 328-B. 

% Bx. 380-A ; Tr. 627, 628. 
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There was a difference of opinion within the membership of PEA as 
to the propriety of a member selling phosphate to Pembroke. Some 
felt that inasmuch as the Association had taken the position with the 
French that since sintered phosphate matrix was not pebble phos- 
phate, and not included in PEA’s quota under the French agreement, 
there was no impropriety in such sales. Others held the view that as 
sintered phosphate matrix was used as a substitute for pebble, phos- 
phate sold and used for making this product for export came within 
the scope of the Association. One member asked what would be the 
effect if Phosminco or any other member should install a sintering 
plant and export sintered phosphate outside the Association. Mr. 
Grace stated that he was afraid that if Pembroke was unable to obtain 
phosphate for sintering it would ship pebble in place of sintered phos- 
phate matrix to Albright & Wilson, and that such shipments of pebble 
would be included in PEA’s quota under the French agreement, 
whereas sintered phosphate matrix was not; although the French 
raised the point continuously in their conferences with PEA concern- 
ing the operation of the French agreement. The matter was finally 
laid on the table since the members had not yet come to the point 
where they felt they should take definite action unless they were chal- 
lenged by the French. It was agreed, however, that it was a matter 
which eventually would have to be decided.® . 

On May 17, 1939, the council again discussed the matter and laid 
it on the table. Grace stated that he wished to point out that if any 
member should produce sintered phosphate matrix, for export, PEA 
would probably have serious difficulties with the French under its 
agreement with them.** 

Shortly thereafter, Mr. Wallace, of Oldbury Electro-Chemical’ 
Corp., an affiliate of Albright & Wilson and Pembroke, made a propo- 
sition to PEA.® This is well described by Grace in his report to the 
council on July 19, 1939, as follows: ” 

Albright & Wilson: Mr. Wallace of the Oldbury Electro Chemical Co./Albright 
& Wilson/Pembroke Chemical Co. group has advised us in a friendly way of 
their intention to mine to supply their affiliated companies in England and 
Canada. He has intimated that he is prepared to discuss an arrangement where- 
under they would not mine. If they should mine, the effect upon our export 
business is obvious. I deduced from our discussion that Mr. Wallace might be 
willing to pay $2.70 a ton f.0.b. mines for 70 percent for his Buckingham opera- 


6 Ex. 322—-D. 

* Tr, 629, 630; Ex. 332-D. 
8 Tr. 630, 631; Hx. 333—-B. 
© Tr. 631, 632, 633. 
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tions and would require to be paid a sum equivalent to the profit over and above 
the cost of present operations that he would expect to make on his shipments to 
Albright & Wilson, equivalent to about $1 a ton on the mining of 40,000/45,000 
tons 70 percent grade. This price of $1 a ton is based upon the price of $1.50 a 
ton for off-grade Pebble and should be subject to reduction to the extent that 
they can obtain their off-grade Pebble at less than $1.50 a ton. If any deal is 
made, it should provide for payment to Albright & Wilson being offset against the 
value of the shipments to Buckingham, and some provision should be included 
that the payment of $1 per ton would be based upon the present export average 
price for Europe, which is $6.42, and should vary in accordance with this price, 
somewhat similar to the method followed by the Phosphate Recovery Corp. 
It might prove interesting to try to include a provision that payment should vary 
according to the ability of the P. H. A. to reach its quota in Europe. [Italics 
supplied. ] 


The minutes of PEA of the same date read as follows with reference 
to this proposal : * 


ALBRIGHT & WILSON. 

The proposal of Albright & Wilson was discussed; it was the consensus of 
opinion that any such arrangement, as set forth in the President’s report, would 
be not only contrary to the principles on which the Association has conducted 
its business, but inimical to the best interests of the Association, in that such 
an arrangement though apparently relating only to export business offers no 
assurance that domestic business might not at some time be affected and it might 
therefore be construed as being in restraint of trade. On motion duly made and 
seconded (Mr. Johannsen not voting) it was 

RESOLVED, That the proposal of Albright & Wilson be rejected. 

Discussion was then had of the prospects of securing a contract in Canada 
to supply the needs of the Hlectrie Reduction Company, and after consideration of 
the price situation involved, on motion duly made and seconded it was 
unanimously 

RESOLVED, That the President be and hereby is authorized to offer Electric 
“Reduction Company a contract for Shipment to Buckingham, Canada, for their 
requirements up to December 31, 1940, of 70 percent Pebble carrying up to 4 
percent I. & A. (maximum 5%) at $2.00 per ton F. O. B. mines, such contract 
to contain the usual protective clauses used in the trade today, such as an oil 
clause, a wage rate clause, tax clause, etc. the business if secured to be divided as 
nearly as possible among all the members in accordance with their quotas. 
[Italics supplied. ] 


Shortly thereafter, on August 16, 1939, the question was taken up 
in council meeting as to whether or not shipments should be made 
through the Association of Pembroke phosphate rock rather than 
through Pembroke to its affiliates in England and Canada. The 
French had been trying to sell their own phosphate to these people 


directly at Garston, England. The matter was discussed, but no action 
taken thereon.®? 


** Bx. 334—-A, 334_B. 
” Tr. 633-635 ; Bx. 335-C, 835-F, 
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The proposal of Grace with reference to an arrangement with the 
French whereby 50 percent deduction would be made on sintered 
phosphate matrix shipped by Pembroke to its affiliates never material- 
ized. PEA just got by without deducting it. 

In the fall of 1941, International concluded extended negotiations 
with Pembroke by an agreement whereby International leased from 
Pembroke a deposit of phosphate rock which the latter had put to- 
gether after Albright & Wilson had bought out the Coronet share of 
the Pembroke. Since that time, International has built its Peace 
Valley mine on this property. In negotiating the contract, Pembroke 
expressed its desire to take their royalty payment in phosphate rock 
instead of cash. Because International’s quota in PEA would have 
been reduced it advised Pembroke that it was unable to give it phos- 
phate rock instead of cash. However, in the contract, an option was 
included which would be effective for payment in kind rather than 
cash if and when International should be freed of its commitments to 
PEA. In addition, International agreed to attempt, from time to 
time, to persuade PEA to permit it to pay Pembroke in kind rather 
than in cash. International’s representative on the council has at- 
tempted this from time to time; for example, on January 19, 1942, he 
took up the matter with the Association, and on January 21, 1942, the 
Association told him that it was perfectly willing for International 
to give Pembroke phosphate rock in payment rather than cash, but 
that if International did so, then that would be chargeable against 
International’s quota in the Association and under the French agree- 
ment. This was regular Pebble phosphate as defined in the terms of 
the French agreement and not sintered phoshpate matrix. Inter- 
national was not satisfied to have this charged against its Association 
quota, and therefore, as of the date of the hearing in this matter, in 
the fall of 1944, it was still paying cash to Pembroke instead of phos- 
phate rock. International’s representative stated, however, that he 
intended to continue from time to time in accordance with his agree- 
ment with Pembroke, to attempt to persuade PEA to allow Inter- 
national to pay in kind rather than in cash.°* 


8. Outside Shipments 


In conducting negotiations for the International agreements, the 
Association was fully informed of the amount of actual and potential 
outside business. It had keen securing detailed statistics on actual out- 


% Tr, 624. 
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side business for several years prior to the formation of the cartel.” 
This information came to the Association from various sources, some- 
times from nonmember companies, sometimes from the railroads and 
common carriers, etc., the latter establishing the fact that there is an 
outside disinterested source for information of this type.” 

As a result of this information, the president was able to report 
the amount of shipments in the Association and outside of the Asso- 
ciation in his periodical reports to the council.** Although the As- 
sociation gathered these statistics for its own use primarily, it was 
thus in position to publish valuable statistical information. It pub- 
lished an annual statement of world movement of phosphate which 
gave PEA much prestige in the phosphate industry over the world.* 
Also it gathered the statistics in order that it might have the competi- 
tive picture in mind.” In addition, PEA has been of inestimable 
value to Government bureaus which are interested in the phosphate 
rock industry, such as the Department of Commerce, the Bureau of 
Mines, and the Department of Agriculture. Its statistics have been 
used in many Government pamphlets and the Government has con- 
sidered them to be highly reliable.’ 

Hardphos furnished the Commission with statistics showing the 
amount of outside shipments of Florida Hard Rock phosphate in ex- 
port trade from 1919 through 1941. This is included in a table which 
has been attached to this report as appendix J. This table shows that 
the outside shipments were as follows: ? 


Outside hard Outside hard 
rock shipments rock shipments 
Year: (tons) Year—Continued (tons) 

1194s ees 102, 383 1Q2520s ieee eee eee 60, 480 
O20 MELE 223) SO eae 84, 693 O29 tee epee ee AT, 405 
1O01o Wastes tire 18, 484 1980 22 stake the 51, 655 
ODDS gees See eee 84, 698 SSR ts See ere ome SS ne ee 27, 075 
1923 eee ee eee ee 41, 063 LOSQe See 2S ee ee = 1G3245) 
BS 2 las Ts ta ier a Fok 81, 808 LOS Ses ok = Se Sa ae ee 4, 275 
OD peeoen east eee ee ee 75, 575 1934 through 1940________ None 
HODGE Aer eee Sel 62, 475 OAS Les ESSE *23,, 925 
GIS PA (pes eee OE ee, 74, 129 


*Lend-lease. 
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It will be noted from the above that the outside shipments dropped 
to nothing after 1933, that is after the Hard Rock agreement was en- 
tered into. This is explained by the fact that prior to that time, Camp 
and Buttgenbach had not been members since about 1925, whereas they 
rejoined in November of 1933. Since that brought all of the existing 
producers into the Association, there were no outside shipments to be 
made after that date. 

PEA furnished the Commission with statistics showing the amount 
of Florida Pebble Phosphate Rock shipped outside the Association 
from 1919 through 1939. These figures are: 


Florida pebble Florida pebble 
outside association outside association 
Year: (tons) Year—Continued (tons) 

ARS NESY 5 ae ee eee 73, 816 TORO jee een ok OE See 189, 746 
Cp Se 269, 164 oe Se Ee ee Cee nS Sey 103, 715 
TS a a ts, ae 270, 867 LOGO test Aes eee eee Se 64, 605 
tS 2 ee ee ee 193, 711 OS ee ee arte ee re 100, 131 
O23 eens Se ee eee eS 138, 984 LORE ASS a Res) ae ee 26, 216 
ODIs eres eee 101, 974 LOS iy RET OES tea seei tres 36, 819 
1925) er ee ees eae 29, 887 19360023 eS 22, 066 
OO Ree oe See 26, 599 INS Bi Oe ee ee ees 2 RL 3, 299 
25 (C eS ee 90, 546 OSS ie 2 See ee eee 7, 992 
GD Gee ere 1697941 5 OS Ol ere eee tee ee eee 32, 985 
1920 Ses eee ae ee ee 238, 510 


It will be noted here, as in the case of Hardphos, that after the 
formation of the cartel in December of 1933, outside shipments dropped 
perceptibly. However, the same explanation applies: Whereas prior 
to the formation of the cartel, there were at least three substantial 
producers outside the Association, Swift, Coronet, and Phosminco. 
As shown above, these all came into the Association.‘ 


3 Bx. 339. Outside Association shipments include all tonnage shipped against contracts 
made outside the Association (i. e., by companies which were not members at the time of 
sale) regardless of whether or not the shipper was a member of the Association at time 
of shipment; hence these statistics include some tonnage shipped by companies who were 
members at the time of shipment but were not members at the time the sale was made. 

4Supra IV. A4, I-la, I-le. Tr. 769, 770. The record contains excellent statistics pre- 
pared by PEA showing: Export shipments of Florida Pebble Phosphate by shippers 
through the Association and outside the Association from 1920 through 1942, Hxs. 340-A 
through C, 341-349; actual tonnage supplied by each mine for export from 1930 through 
1938 showing through Association contracts and outside of the Association, Hxs. 350-358, 
and see Tr. 773; export shipment of pebble prosphate by countries, 1930, 1931, 1933, 
Exs. 359, 362, 365 (including shipments outside the Association) ; statistics showing 
pebble shipments outside the Association by Phosminco for 1930, 1931, 1932, Hxs. 360, 
8363, 366, 368, pebble shipments outside the Association by Metallgesellschaft 1930, 1931, 
1932, 1933, Exs. 361, 364, 369, 371; statistics showing export shipments of pebble phosphate 
by countries in long tons, 1935 through 1938, with explanation on number of the page 


showing shipments of pebble phosphate by countries on a separate sheet, Hxs. 372, 375. 
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L. CARTEL AND PRECARTEL BUSINESS COMPARED 
1. Prices 


One of the basic premises in any discussion of prices of phosphate 
rock is that Congress has been conscious of its importance to the do- 
mestic agricultural economy, and has expressed itself as being in favor 
of any measure which will insure an adequate supply at reasonable 
prices.’ It is also to be remembered that the American farmer has 
demanded a low price for fertilizer.® 

Both export and domestic phosphate rock from the Florida pebble 
field have, through the drying stage, a common base cost of production, 
so that if there is a difference in the export and domestic price, the 
producer will figure his net realization from the average of the two— 
measured, of course, by the volume in each category. Then, too, the 
larger the volume of sales, the lower is the unit cost of production, due 
to fixed overhead and production expenses regardless of volume.’ 

Since conditions affecting the various factors which are elements in 
the cost of production of phosphate rock vary from time to time, the 
question of the length of the term of a sales contract becomes impor- 
tant. Ona long-term contract either the seller or the buyer may stand 
to lose in accordance with the way these factors are varied. PEA had, 
from its inception, favored relatively short-term contracts in order 
that it would be protected against the everchanging tide of circum- 
stances. However, with the emergence of important Moroccan pro- 
duction and the accompanying competition between PEA and French 
North African group, PEA was forced to follow a practice initiated by 
the French of selling on long term contracts This was one of the 
important considerations in the negotiations for the International 
agreements.” With the establishment of the cartel, this practice 
disappeared.” 

PEA prepared a table which gives Association shipments and com- 
parison of average export and domestic prices for 1919 through 1940, 
inclusive. This table is of such value that it is attached to this report 
as appendix K.4 


* Congressional Record, vol. 72, pt. 6, pp. 5807-5810, and vol. 75, pt. 10, pp. 10848— 
10849. 


6 Bx. 782, pp. 949, 950. 

™)Pr, 1187, 11388. 

SURre 82, 83: 

°Tr. 82, 83; Hxs. 179-A, 179-B, 180-B, 180-C, 181—A. 

10 Ibid. : 

“Ex. 780. Also see Tr. 80, 81, 776, 777, 1012, 1209, 1210, 1215, 1216, 1218; Bx. 783, 
p. 460; and Dx. 784. 
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During the entire period, with the exception of 1931, since the 
inception of the Association to the beginning of the Second World 
War, export prices have been consistently higher than domestic prices, 
and domestic agricultural economy has been benefited through these 
lower prices which were made possible because of the ability of Phos- 
phate Export Association to secure a more profitable price in foreign 
markets. It is fairly certain that if the miners are deprived of the 
more profitable export trade, it will be necessary for them to raise 
domestic prices which have need on many occasions, very nearly at 
the cost of production.” 

The following table has been taken from appendix K. 


Comparison of average association price with average price Florida pebble 
domestic shipments, 1919-39 


Average price] Net advan- 
Tons sehen Florida peb- | tage associa- 
Year shipped by | f. 0. b, mines ble domestic | tion over 
association | of association ca eeh os mene 
shipments |Per tonf.o.b.) shipments, 
mines per ton 

57, 158 $7. 63 $3. 54 $4. 09 
416, 602 7.61 4. 32 3. 29 
297, 548 6.74 4, 28 2. 46 
334, 222 5. 63 3.13 2. 50 
506, 205 3.91 3. 09 .82 
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725, 316 3.19 3, 39 . 20 
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Tt will be noted that there were better prices secured in the export 
market in the first 4 years of operation than in any year since. In the 
first year of operation, 1919, there was a very wide disparity between 
export and domestic prices. Export prices were lush in that year— 
$7.63 per ton as compared with the niggardly domestic price of $3.54. 
The same situation existed for the next 3 years, 1920-22, inclusive. 
From then on, export prices progressively decreased until in 1933, the 
last year before operations under the cartel, the average export price 
per ton f. o. b. mines was only $2.81. 


2 Tr, 37, 83, 84, 246, 1118-1120, 1185, 1186; Ex. 780; Hx. 782, pp. 94, 168, 164, 945, 946. 
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This decline may be attributed to the following factor: It began 
in 1923 when competition from Morocco really began‘to tell and the 
average export price dropped from $5.63 to $3.91, and the domestic 
price very nearly equaled it at $3.90 per ton. The competitive situa- 
tion continued to have its effect upon export prices throughout the 
1920’s and the early 1930’s. During the same period, domestic prices 
remained more nearly constant and more nearly approached the level 
of export prices. For example, in 1933, prior to the establishment of 
the cartel, the domestic price was only 4 cents lower than the export 
price. However, this was almost an all-time low up to that time; the 
only year in which domestic prices had been lower than that was in 
1925 at $2.63. 

With the United States dollar depreciating rapidly in value after 
late Spring of 1933, United States export prices were, in terms of pur- 
chasing power in consuming countries, relatively lower, giving PEA 
a comparative shift in the margin of the competitive factors for the 
European market. With this development and the ensuing negotia- 
tions with the French, higher but reasonable export prices, based on 
considerations which would permit the development of the use of all 
the grades of phosphate in agriculture and industry in all European 
countries, as well as costs of each of the parties to the proposed agree- 
ment and the necessity of reaching as exactly as possible a division 
of quotas to be fixed thereunder, were anticipated if these negotiations 
should be successful.1# 

Even during the negotiations with the French in the summer of 
1933, there was a marked improvement in export prices. 

The cartel had the effect of eliminating competition between the 
principal phosphate sellers in the export markets of the world and the 
resultant stabilization of export prices at higher levels than existed 
during the precartel period. As a result of the International agree- 
ments and the higher export prices obtained thereunder correspond- 
ingly lower domestic prices were made possible.” 

With the establishment of the cartel, export prices rose the first 
year from the present level of $3.74 to $3.77 per ton as compared with 
an average domestic price in the first year of operation of only $2.93. 
Export prices rose steadily under the influence of cartel operations 
until in 1938, they averaged $4.72, more than since the lush days 
before North African competition was able to make itself felt, 


48 Hx. 782, pp. 945, 979, 980. 

44 Tr, 941; xs. 4—C, 216-B. 

18 Hx. 184-D. 
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Domestic prices remained about the same during the first 2 years of 
operation under the cartel, 1934-35. In the latter part of 1935, and 
running on through 1936, 1937, 1938, and 1939, there ensued domestic 
price wars, characterized by sales at very nearly the cost of produc- 
tion and long term exclusive contracts.” 

With the disparity between the domestic and export prices, it is 
seen that purchasers on the domestic market could have resold in the 
export market at a profit. This apparently was never done, however, 
and each of the domestic contracts of members of PEA provide that 
the phosphate rock so sold is not for resale in the export trade2® This 
difference between the domestic and export prices is said by members 
of PEA to have no relation to this clause in their domestic contracts.” 

One of the effects of the cartel which had an important bearing on 
export prices was the elimination of the practice invoked prior to the 
cartel period of selling phosphate on long term contracts.” 

The London manager of PEA had the responsibility of adjusting 
all claims in the European market. He stated that the cartel arrange- 
ment which was known of by the buyers in Europe was commended 
by them, because it gave them stability of prices which they consid- 
ered more important than the small difference in price which might 
have resulted from a free market or a free competition.” 

The net Association export advantage over domestic since 1933 
approximates $1.83 per ton as against the $1.16 advantage shown for 
the entire period, as the average price, since 1933, was export $4.26 
and domestic $2.43. ‘ 

The present war, beginning in the fall of 1939, between Germany 
and France, had a noticeable effect upon prices that year. From a 
previous level of $4.72, the average export price dropped to $4.26, and 
in the following year, 1940, it dropped to $3.70. 

During the present war, ceiling prices of the OPA have governed 
the phosphate market, domestic and export.” 


2. Tonnages 


The record contains statistics showing production, consumption, 
and shipments—export and domestic. Of these, two tables are 
attached to this report as appendix L and appendix M, both prepared 
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by PEA. Appendix L gives United States export shipments of phos- 
phate rock, 1920-39, in long tons. Appendix M gives consumption 
in the principal export market, Europe, for three 5-year periods, and 
the percentage participation of PEA in fulfilling the needs of same. 
These tables show that both Hardphos and PEA enjoyed a larger 
tonnage as well as a larger percentage participation in export trade 
during the period of operations under the cartel than during an 
equal length of time immediately preceding the cartel in the previous 
period of operations. Furthermore, the export trade of the United 
States in this commodity was increased during the cartel period. 
The following portion of appendix L is included at this point: 


Comparative annual average exports during 15-year period, 1919-33, and 5-year 
period, 1934-88 (long tons) 


Period, 1919-33 Period, 1934-38 
Export shipments of phosphate from the United Precartel - Cartel 
States 
Annual aver-| Percent of | Annual aver-| Percent of 
age total age total 
Florida pebble phosphate: 
PR ACSHIpInent Sites s Sears eat ee. en 536, 533 66. 32 939, 888 83. 38 
OWisid GPR Ae ees See eee ee eee ae Be: 137, 476 16.18 19, 278 1.76 
Lotalplloridaipebblossese esas ncaa ee eee 701, 009 82. 50 959, 166 87. 14 
Florida hard rock phosphates___--________________- 123, 858 14. 58 101, 032 9.18 
Western and other phosphates_______________._____ 24, 823 2. 92 40, 569 3. 68 
Total United States exports of phosphate rock.. 849, 690 100. 00 1, 100, 767 100. 00 


The following data respecting European consumption and ship- 
ments to Europe from all sources has been taken from appendix M: 
Annual average consumption of phosphate rock in Europe, including Great Brit- 


ain and Hire, but excluding Russia, during three 5-year periods, 1924-28, 
1929-38, 1934-88 


5-year period, 1924-28 | 5-year period, 1929-33 | 5-year period, 1934-38 
Phosphate rock 
Annual Percent Annual Percent Annual Percent 
average of total average of total average of total 
eS 
] Metric.tons Metric tons Metric tons 
Hloridame) less sae ae ee 566, 167 10. 67 645, 142 12. 94 691, 408 13. 54 
Hlorida shard rock es. s sant nae 119, 831 2. 26 52, 278 1.05 102, 638 2.01 
Total, United States_...______ 685, 998 12. 98 697, 420 13. 99 794, 046 15. 55 
North eAtrican sess names waned 4, 263, 899 80.37 | 3,883, 657 77.93 | 3,387, 657 66. 33 
Eeyr Gian Senos eees Cee So Sint 30, 068 . 57 132, 633 2. 66 179, 479 3. 51 
LESS VTA so Be ne A | ER enn | 79, 267 1.59 489, 478 9. 59 
Other phosphates iia a) 325, 456 6.13 190, 770 3. 83 256, 089 5. 02 
Total from outside United 
Slatesteas: sree ele oes 4, 619, 423 87.07 | 4,286,327 | * 86.01] 4, 312, 703 84. 45 
Total European consumption =) 
of phosphate rock___________ 5, 305, 421 100.00 | 4, 983, 747 | g 100. 00 5, 106, 749 100. 00 


a 
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It is seen from the above that total United States exports to Europe 
increased under the operation of the International agreements in ac- 
tual tonnage and in the percentage share of participation, whereas 
exports to Europe from other producing countries dropped slightly 
in percentage participation, but increased slightly in actual tonnage. 


V 
Coronet PHospuate Co. 
A. PROCEEDINGS | 


The bill of particulars in this matter raised, as being restrictive, 
the alleged control by PEA through its members of the entire low- 
grade phosphate production of Coronet, a nonmember, by means of 
contracts and agreements between and among its members and Coro- 
net, allocating such production among its members for domestic resale, 
thereby effectively removing such total domestic low-grade produc- 
tion of Coronet from the open domestic market and removing the 
threat of the competition of such production to the domestic low-grade 
production of its members. Hearings were held on this matter and 
evidence received relevant thereto.* It was impossible to secure testi- 
mony from those more familiar with this matter because of their 
serious illness or death.” However, the Commission was able to secure 
the testimony of one of the officials of Coronet whose tenure of office 
extended through the period of interest and of other officials and mem- 
bers of PEA who had some degree of familiarity with it.” 


B. CORONET PRIOR TO METALL CONTRACT 


Coronet was one of the charter members of PEA and remained a 
member until its resignation in 1927. During this period it was also a 
member of the Low Grade Association from 1922 through 1926. Coro- 
net furnished statistics of its export shipments of low grade phosphate, 
1919 through 1939. These are attached to this report as appendix O. 

Andrew B. Grafius was an important official of this company during 
this period and up until the summer of 1944, but has since retired 
because of serious illness. During the period Grafius was the repre- 
sentative or alternate of Coronet on the council of PEA when it was 
a member. From time to time, George H. Burt, who served as secre- 
tary and assistant treasurer from 1923-24 and has been identi- 
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fied with the company since 1913 and is now its secretary and treas- 
urer, served as an alternate or representative on the council of PEA, 
substituting for Grafius. It had been his duty as secretary of the com- 
pany to prepare the minutes of the meetings of the board of directors 
which he attended. He has not attended special meetings. Burt testi- 
fied in this matter because of his qualifications.’ 

Coronet mined during this period and still mines the following 
grades of phosphate rock: The Crescent grade, 68-66 to 72 percent 
BPL; the Coronet grade, 75/74 through 77/76 BPL; and the Paragon 
grade, 79 percent BPL Calcined.% The principal production was of 
the Coronet grade; Crescent was incidental.” 

In the domestic field its principal business in this period was with 
fertilizer manufacturers with occasional sales to other Pebble miners 
to fill their deficiency needs. Coronet did not have a domestic sales 
organization. Its export business was larger than domestic and the 
small domestic tonnage was sold mainly through an official of the 
company or direct.*? Coronet furnished statistics of its domestic 
shipments from 1919 through 1939. These are shown on a table 
attached to this report as appendix N which is arranged to give a com- 
parison between the period under discussion, 1919 through 1927, with 
the period of operations under the contracts with International and 
other members of PEA—1928 through 1935, and the period from 1936 
through 1939 when Coronet was attempting to regain a place on the 
domestic market through its own efforts.* Quite a substantial busi- 
ness was done in both the Coronet and Crescent grades during this 
period. Most of the domestic sales were made on long-term contracts 
which terminated in 1927 accounting for the sharp decline in that 
year to 13,050 tons of Crescent as compared with 35,250 tons in 1936 
and to none in 1927 of Coronet grade as compared with 4,884 tons in 
1926 and 46,214 tons in 1935.*2 

In 1927 when most of the domestic contracts on which Coronet had 
operated since 1919 were terminating, efforts were made and all buyers 
were contacted for renewal. Domestic prices had fallen sharply from 
the contract prices and were not sufficiently attractive for successful 
renewal negotiations.** On the other hand domestic sales of the 
Paragon grade increased sharply in 1927. Paragon was just begin- 
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ning to come in as a chemical product in substantial quantities. Cus- 
tomers were beginning to find out the advantages for its use in chemi- 
cal manufacturing." 


C. METALLGESELLSCHAFT/ CORONET CONTRACT OF 1927 


Because of its desire to get control of at least a part of the Florida 
pebble export business, Metall approached C. G. Memminger, presi- 
dent of Coronet on several occasions during his frequent trips to 
Europe.*® 

Finally, Metall offered Coronet a long-term contract at a higher 
price and a larger volume than it could possibly sell through PEA.* 
Coronet resigned from PEA in February 1927 because of pending 
arrangements with Metall. At that time the rules and regulations 
required 6 months’ written notice. Metall would not sign the con- 
tract with Coronet until the resignation was effective, but PEA was 
told of the contract and gave Coronet permission to resign effective 
May 1, 1927.*° The contract with Metall was signed the next day.** 

Under the contract, Metall could not buy from or be agent of any 
other Florida Pebble Phosphate Rock producer than Coronet unless 
the latter notified Metall of its inability to furnish the quantities de- 
sired. In reality, the relationship between Coronet and Metall was 
that of seller and buyer, although Metall, in consideration of its pur- 
chase, was given exclusive agency privileges.” 

In consideration of the purchase by Metall under this contract, 
Coronet agreed not to export during its life any of the high-grade 
phosphate produced in its mine, i. e., phosphate with a guarantee of 
74 percent BPL or higher.“ It was also provided that Coronet could 
not export or sell for export any phosphate produced below 74 per- 
cent without first offering same to Metall; thus Metall agreed to pur- 
chase the high grade without obligation on the low grade but with a 
stipulation by Coronet that it would not export the low grade without 
first offering same to Metall.” In this connection, the question arose 
as to whether or not Metall might have had interest in the low-grade 
production in North Africa which would be adversely affected by the 


34 Tr, 1019, 1020; appendix N. 
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shipments in export of Coronet low grade. This was denied by officials 
of O. & C. and Coronet.** A plausible explanation was made of the 
reason why Metall did not obligate itself on the low grade phosphate. 
Bernstorff, of O. & C., who later became the representative of Metall 
in this country, called attention to the fact that low grade rock is 
usually sold in only limited quantities for export to Europe because, 
generally speaking, only high grade rock can stand the high ocean ~ 
freight on the principle that the higher the percent content of BPL 
the lower the BPL unit transportation cost. 

Because Metall’s primary interest in export trade was in Europe and 
had never done business in Canada and Cuba, these two countries were 
reserved exclusively to Coronet. 

The contract was limited to a term ending December 31, 1932, with 
provision for 6 months’ notice of termination on that date, otherwise 
to continue automatically and in case of termination, each party given 
full liberty of action on July 31 of the year in which notice should 
be given, to sell or handle phosphate for shipment after termination. 

Although PEA did not know of the negotiations between Coronet 
and Metall at the time the former submitted its resignation in Feb- 
ruary 1927, it soon learned that there was a contract in negotiation and 
released Coronet from its obligation as a member.*” However, it does 
not appear that PEA had any knowledge of the details of the contract 
with reference to the control of Metall over the low grade Coronet 
phosphate until Metall became a member of PEA sometime in 1929. 
Furthermore it does not appear that there were negotiations between 
Metall and PEA or Coronet and PEA between May of 1927, when the 
Metall/Coronet contract was entered into and in December of 1927, 
when Coronet and International entered into a contract for the do- 
mestic sale of low grade Coronet phosphate. Officials of PEA deny 
that they were in contact with either International, Coronet or Metall 
during this period of time or had anything to do with the In- 
ternational/Coronet contract.* Bernstorff, of O. & ©. stated that 
he did not believe that he was contacted by Grace or any other official 
of PEA during this period of time; but he had been contacted by 
Watson, president of International in this connection, between May 
of 1927 and December of 1927.29 
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Less than a year after the signing of the Metall/Coronet contract, 
another contract was signed between Coronet and International on 
December 13, 1927.° In the contract Coronet appears as seller and 
International as sales agent. International is given exclusive priv- 
ileges in the United States, territorial possessions and dependencies, 
and Canada and Cuba, for all grades including the Paragon grade. 
In this respect, it is the counterpart of the Metall/Coronet contract, 
which exclusively reserves Canada and Cuba and the United States to 
Coronet. 

International obligated itself to sell not less than a minimum of 
50,000 tons per annum for the first year, not more than 75,000 tons for 
that year ; second year, minimum 60,000, maximum 85,000; and the next 
three years of the five-year contract the same as the second year.” 

The parties agreed that the phosphate delivered under the contract 
should be covered by the standard form of contract for Florida Pebble 
Phosphate Rock in ordinary use, specimen of which was annexed to the 
contract as exhibit A and B.* This language naturally raised the 
question of whether or not the different producers in the Florida 
Peeble Phosphate Rock field had agreed upon a uniform domestic 
contract. This is further suggested by other material in the file. 
In this connection is was suggested by an official of Coronet that the 
term might refer to activity under the National Recovery Adminis- 
tration. However, attention is called to the fact that the Inter- 
national/Coronet contract under discussion was entered into in 1927, 
long before the NRA was in existence. It is true that there may have 
been activity later under the NRA in this respect, as suggested by a 
letter passing between officials of Coronet in August of 1934, part of 
which read as follows: * 

We should like to wait a reasonable time for the new domestic contract form, 
on which we have been working, to be accepted by the Pebble Industry, as we 
wish to use this form when writing our contract with domestic buyers. 

One of the conditions in the standard form of contract which was 
attached reads as follows: 

50 Hx. 645—A through M. 
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It is agreed that no phosphate delivered under this contract shall be exported 
or resold in the form of pebble phosphate.” 

Burt, of Coronet, stated that this phrase had been in Coronet’s 
domestic contract since the early 1920’s and that its inclusion in the 
specimen contract attached to the International/Coronet contract may 
have been because of Coronet’s obligation to Metall not to sell in their 
territory.* International purchased the entire minimum require- 
ments under this contract. It is significant to note in the contract of 
that purchase that International agreed that no phosphate delivered 
under the contract should be exported in the form of Pebble phosphate. 
There was no mention, in other words, of a prohibition against resale 
in the domestic market, as seen in the language of the specimens at- 
tached to the International/Coronet contract. In this connection, 
Burt, of Coronet, was asked: 

Is that accounted for by reason of the fact that International being a producer 
of phosphate rock might want to sell some on the domestic market, whereas 
other purchasers, being only fertilizer or chemical manufacturers, were not in 
the regular business of reselling phosphate rock and therefore Coronet and 


International wanted to keep the channels for resale within the producing 
membership of the Association?” 


to which he replied: 


There might be something to that. We would have had no objection to Inter- 
national reselling it, I think, in the domestic market.™ 

Coronet agreed not to sell in International’s territory embracing 
the domestic market, Canada or Cuba either directly or through any 
other agent, except for the Paragon grade, which is the high-grade 
calcined of about 79 percent BPL. At the same time, International 
had a maximum obligation under the contract in terms of tonnage. 
The natural question therefore arose as to why International insisted 
on the clause restricting Coronet in its domestic sales. An official 
of Coronet explained that Coronet to a considerable extent had to 
control its production to what it could sell, and that the prospecting 
results gave the company a fairly approximate idea of what it would 
be able to produce over a given period. Based on this, the company 
felt that the maximum in this contract of 75,000 the first year, and 
85,000 for the rest of the term, would be a safe limit for Coronet’s 
production possibilities without prejudicing the interests of the com- 
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pany in its contractual obligation not to sell independently in the 
domestic market.” 5 

Under a sales contract, subsidiary to the sales agency contract, Inter- 
national purchased its full minimum requirements, and later exer- 
cised its option to extend this sales contract in September of 1928, 
August of 1929, and October of 1931.%* All of these sales contracts 
contain the restrictive clause with reference to resale in export trade. 
All the phosphate rock covered by these contracts was shipped to Inter- 
national’s manufacturing plant. In this connection, reference is 
made to appendix K in which a comparison of the average domestic 
and export prices by years is given as a result of consultation from 
Government sources, the Oil, Paint & Drug Reporter and other sources. 
The average domestic prices found in this table submitted by PEA 
show that in 1928 the price was $3.01; in 1929, $2.95; in 1930, $3.07; 
and in 1931, $2.95. Compared with these prices, contracts * show 
the price Coronet sold phosphate to International for the 70 percent 
grade was $3.25 for each year; for 72 percent grade $3.75 for each 
year; for 75/74 percent, $4.75 for 1929, 1930 and 1931; and for 77/76 
percent, $5.75 for those same years. Thus it is seen that International 
was willing to pay Coronet a higher price than the average domestic 
price for those years.** 

During the period following the Metall/Coronet contract, there was 
severe competition between PEA and Metall in the European market. 
This lasted about two years, when negotiations between Metall and 
PEA resulted in the former (through O. & C.) becoming a member. 
Metallgesellschaft was having a difficult time in disposing of sufli- 
cient phosphate rock to cover its obligation under the Coronet con- 
tract. After it became a member of PEA in 1929, it endeavored in 
every way possible to secure a quota which would approximate that 
obligation; and so, when it became a member, it began a series of 
efforts to bore from within for special favors toward that end. It was 
continually asking the other members of PEA to share a part of its 
burden on the Coronet contract which was done from time to time.” 

International, evidently dissatisfied at the necessity of such an ar- 
rangement, became interested in the purchase of Coronet’s property. 
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However, this never worked out.” From correspondence in the record, 
it is evident that International was thoroughly familiar with the 
Coronet set-up. 

In a letter between officials of Coronet dated October 8, 1931, refer- 
ence is made to the fact that Burrows, of International, had had 
conferences with officials of Coronet concerning the negotiations of 
Metall with PEA and that the question of whether or not Coronet 
would extend its contract with Metall had come up. In this letter, 
Burrows is referred to “as a representative of the Phosphate Export 
Association.” Noyes stated that to the best of his knowledge Bur- 
rows was not designated by PEA for such negotiations.” 


BE. SECOND INTERNATIONAL/ CORONET CONTRACT 
AND SUBSIDIARY CONTRACTS 


Negotiations were in order in the latter part of 1931 for the ex- 
tension or renewal of the contracts between Metall and Coronet, and 
International and Coronet, respectively. Apparently, PEA was in- 
terested in the outcome of these negotiations, because Metall was a 
member of PEA through its American affiliate, O. & C., and was con- 
tinually seeking a larger quota than the other members in order that 
it might fulfill its contractual obligations to Coronet. 

Reference has been made above to the visit of Burrows to Coronet 
in October of 1931 as a representative of the Phosphate Export Asso- 
ciation.” Pending the outcome of negotiations for final agreement 
on extension of contractual relations between International and 
Coronet, a tentative agreement was made between the parties on 
October 31, 1931, modifying the agreement of December 13, 19262 

Meanwhile negotiations continued between the parties. On J anuary 
21, 1932, a meeting was held by a special committee of the Board of 
Directors of Coronet.” During the meeting there was routine dis- 
cussion of the company’s affairs, including the situation of the blast 
furnace at Pembroke, rates of depreciation, reserves, etc. : 

There then entered the meeting Mr. Morgan H. Grace, president of the Phos- 
phate Export Association, acompanied by Mr. John T. Burrows. <A discussion 


ensued with respect to the condition of the phosphate industry, and the various 


aspects of the question of this company entering the Export Association in lieu 
of Metallgesellschaft. 
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The option of International Agricultural Corporation to renew their contract 
with this company, was extended to January 27, 1932, or thereafter until that 
company is notified by this company to the contrary.” 

Noyes denied that PEA had authorized Grace or Burrows to conduct 
such negotiations with Coronet, and stated that he could not remember 
any discussion of the matter by Grace or Burrows at meetings of the 
Association.” Burt, of Coronet, who was in the employ of that com- 
pany during this period, stated that he did not attend special meetings 
and therefore could not personally state whether or not Grace and 
Burrows attended as representatives of PEA. However, he stated that 
Burrows and Grace were both prominent in the affairs of the Associa- 
tion and that Coronet, in part at least, considered Burrows as a repre- 
sentative of PEA in these negotiations. He stressed the fact that 
members of PEA were very dissatisfied with Metall/O. & C. as a mem- 
ber and were doing everything possible to secure Coronet as a member 
in lieu thereof. 

There was another meeting of the special committee of the board of 
directors of Coronet on April 12, 1932. Coronet’s vice president wrote 
to one of the directors on the following day, stating in part as fol- 
lows: 

P. S.: Perhaps it were better to phrase the paragraph marked “X” on page 
two of the Minutes to avoid any difficulty with the Sherman Law somewhat as 
below : 

“Coronet appoints the I. A. C. its Sales Agent for any additional quantities of 
the above-mentioned grades, but reserves the right to sell its Paragon grade of 
calcined phosphate to chemical manufacturers.” 

No mention being made of Grasselli. (Italics supplied.] 

The significance of this language will be seen later in the discussion 
of the subsidiary contracts. 

At this time Coronet still owned a share in the Pembroke venture, 
in which a considerable amount of money was expended for experi- 
mental purposes in the erection of a blast furnace to produce elemental 
phosphorous. In connection with this project Coronet shipped phos- 
phate rock to Pembroke. International agreed, as a preliminary to 
renewal of its contract with Coronet, that any shipments made by the 
latter to Pembroke should be outside the terms of the new contract.2° 

The new contract which was dated January 1, 1932, was not fully 
agreed upon until May of 1932." This contract was substantially the 
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territory covered by the Association, International was not given these 
same as the one entered into in December of 1927, except that since 
the 1927 contract had been entered into Metall/O. & C. had become a 
member of PEA and, since Canada and Cuba were included in the 
territories as in the former agreement.” 

Although International was given the privilege of buying all of the 
tonnage covered by the agency contract for its own account, as was. 
the case in the 1927 contract, and as it had done under the former 
contract, this practice was changed. Instead, subsidiary contracts 
were executed, whereby International, Southern, AAC, and Cyanamid 
each purchased a share of the total of International’s agency obliga- 
tion. These contracts were dated May 6, 9, 16, and 17, 1932.%* Al- 
though the sales agency contract between International and Coronet 
was dated January 1, 1932, it was not actually agreed upon until the 
latter part of May 1932, at about the same time these subsidiary con- 
tracts were executed. Coronet’s vice president, in a letter to one 
of the directors on May 25, 1932, stated that: 

We are pleased to advise that we now have the Sales Agency agreement with 
the International Agricultural Corporation properly signed, and the Phosphate 
Purchase contracts with the American Cyanamid Company, the Southern Phos- 
phate Corporation and the International Agricultural Corporation. 

Each of the subsidiary contracts contained a restrictive clause, pro- 
hibiting resale in the export market because of the clause in the Metall 
contract prohibiting export shipments by Coronet without first offer- 
ing same to Metall, and in accordance with the provision in the contract 
with International that all sales contracts be on the standard form 
prevailing in the Florida Lan Pebble Phosphate Rock field.* 

This arrangement between AAC, Cyanamid, Southern, Interna- 
tional, and Coronet was continued from time to time up through the 
fall of 1935. A question could be raised as to whether or not the ar- 
rangement was designed to relieve the pressure by Coronet on Metall on 
its obligation under the Metall/Coronet contract which in turn would 
alleviate the pressure by Metall/O. & C. on PEA for a larger quota. 
It will be recalled that International, Southern and Cyanamid pur- 
chased a certain amount of export phosphate through Metall in 1930.% 
These companies and AAC, instead of continuing to purchase export 
phosphate through Metall, took a share of the domestic tonnage from 
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Coronet, and Noyes, who was secretary of PEA at the time, recalled on 
the stand that when Metall/O.&C. first became a member, certain mem- 
bers of PEA did take on some of their burdens by agreeing to purchase 
certain quantities which they apparently had bought from Coronet, 
but could not sell in the export market under the quota allotted to them 
in the Association. This arrangement was continued, according to 
Noyes, until those excessive quantities were taken, a year perhaps and 
possibly a little longer.*° Noyes, however, denied that there came a 
time when that arrangement was discontinued only to be substituted 
by another whereby the members shared in a lesser quota for the low 
grade Coronet domestic production, thereby compensating Coronet for 
the fact that the quota in the Association would not permit Metall to 
take its contract tonnage of high grade in that way.*” 

During the operation of these subsidiary contracts, members of PEA 
who participated found great difficulty in disposing of their share of 
the business in the domestic market, and as a result, requested Coronet 
for permission to export same since their contracts provided against. 
this. This clause in their contracts was of course included because 
of the provision in the Metall/Coronet contract that Coronet should 
not export without first offering to Metall. As a result, in each case 
Coronet referred the requests of the companies to Metall for permis- 
sion, which was given.® Quotations from some of the letters of mem- 
bers illustrate their difficulty in disposing of this tonnage in the 
domestic market. For example, Fulton, of Southern, wrote to Coronet 
on June 22, 1932: 

Thank you for yours of June 21st. I thought I was going to get through 
June without being jacked up, but I guess your patience got exhausted. 

We cannot take anything in June. It seems to be a hoodoo month with us. 
We are shipping 2,500 tons, all foreign. 


The 2,000 tons of 75/74 percent we probably will not be able to take until 
November or December, as we are advised by Davison-Gulfport that they will 
not need a barge load of rock until that time. 

This is the best that we can work out the 7,000 tons without shipping in export, 
and I do hope that it will be satisfactory to you. You can rest assured that it 
is not our intention to let this contract slide, and we hope to clean it up as fast as 
we can do so conveniently under the conditions, and at any rate we shall have 
it all cleaned up prior to December 31st. As soon as we can give you shipping 
dates we shall do So. 


* ok 
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The vice president of Coronet wrote to the Florida manager on 
August 24, 1932, that: %° 

We regret that we could not ship these quantities but our contract with the 
American Cyanamid Company clearly states that all tonnage must be for 
domestic use. 

Hope we shall receive shipping orders during September for the 2,000 tons of 
72 percent mentioned by you in your telegram. We shall ship this quantity some- 
time during 1932 as well as all other domestic quantities. 


On October 18, 1932, Cyanamid wrote Coronet that: * 


After reading your letter of the 13th inst., we have decided it would be better 
business for us to let the sales contract stand as made rather than take delivery 
of the much larger tonnage of 72 percent rock. ; 

O. & C. gave permission for shipment of this by Cyanamid in a 
letter dated November 19, 1932,°? and gave similar consent to Inter- 
national in a letter dated December 6, 1932. 

The attitude of Metall/O. & C. toward shipments of this phosphate 
in export is very well shown in its letter to Coronet dated December 6, 
1932,°* in which it states as follows: 

As you know, it is against our export interests to permit any of the other 
miners to use for the fulfillment of their export contracts any of the Pebble 
Phosphate tonnage they bought from you for domestic consumption. Our con- 
Sent is given in order not to antagonize the other companies, but more particularly 
in order to help you getting your domestic tonnage moved. 

Since each of the companies which had signed a subsidiary contract 
to take this phosphate from Coronet, was in the business of producing 
and mining phosphate rock, the question arose naturally as to whether 
or not these subsidiary contracts were reflective of normal business 
calculated to fill deficiencies which may have existed in the various 
companies’ production in relation to their obligation under contracts 
of sale. Was there overproduction in the field during this period? 
Did the subsidary contracts representing the purchase by one phos- 
phate producer from another represent the normal mode of doing 
business in this industry ? 

There was conflicting opinion and testimony and evidence as to 
whether or not there was overproduction in the phosphate rock in- 
dustry during this period. Some members of the industry stated 
that in their opinion there was an excess production.** Others denied 
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that this was the case.®* An official of one of the integrated companies 
pointed out that it was necessary for his company to purchase phos- 
phate rock from others in order to fulfill its needs both for its own 
manufacturing operations and for the sales which it made in the ex- 
port and domestic trade.°®° However, it seemed to be thought by the 
majority of those who testified in this matter that there was over- 
production during this period. 

On the other hand it was definitely established that it is the custom 
in the industry for producers to buy their deficiencies from other pro- 
ducers. Oftentimes a producer may have a demand for a grade on 
which he is short, or he may have a sale ina part of the country which 
can be filled by another producer located nearer to the customer, thus 
saving the freight expense. There is no established and fixed rule 
as to how this is accomplished but both purchase contracts and ex- 
change agreements are used. Furthermore, it is true that integrated 
companies find a particular advantage in purchasing their require- 
ments from the nearest source of supply rather than shipping same 
from their mine if freight expense can be saved thereby.* 

Coronet’s vice president wrote to one of the directors on August 21, 
1933,% in which he stated in part as follows: 


(1) Domestic contracts—Grasselli inquiry. 

On July 15 we received a request from the Grasselli Chemical Company for a 
quotation of aproximately 20,000 tons of our calcined phosphate, shipment 
during 1934 and a similar quantity for shipment during 1935. 

As you will remember our contracts with the International Agricultural Cor- 
poration, The American Agricultural Chemical Company, American Cyanamid 
Company, and the Southern Phosphate Corporation covering 1932 and 1933 ship- 
ments were contingent upon our passing up Grasselli’s business for those years and 
a continuation of the contracis demands a similar condition. Therefore, we at 
once advised Mr. Burrows of the I. A. C. of Grasselli’s request and asked him 
to get in touch with the other companies, advising promptly what they would 
offer in the way of contracts for shipment during 1934 and 1935. Meanwhile 
Grasselli was advised that the writer was away and the matter would be given 
attention upon his return. Last Friday Grasselli telegraphed, asking us to 
hasten quotation. Upon receipt of the telegram, we asked Mr. Burrows if 
the companies had reached any decision as to future contracts with us. He 
replied that although one of the companies (The A. A. C. Co.) has refused to go 
along he was quite confident that the remaining three would offer us 50,000 
tons each year, of which 11,400 tons would be 75/74 percent, 19,300 tons 72 per- 
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cent, and 19,300 tons 70 percent; prices to be the same as last contract, namely, 
$4.25 a ton for 75/74 percent, $3.25 a ton for 72 percent, and $2.75 a ton for 70 
percent. You may or may not be satisfied with this offer. We had thought we 
might be offered a greater tonnage and possibly a little better price, but it 
seems one of the companies will not participate. Perhaps you or your committee 
may have a bit of influence with The A. A. C. Co. and a greater tonnage be 
secured through its participation. 

Grasselli seems in a hurry for a quotation and in response to a ’phone call from 
them later Friday afternoon, we persuaded Mr. Kearns, their purchasing agent, 
to wait until we could secure a meeting of our directors, which would probably 
be on Wednesday or Thursday, August 23rd or 24th. If we again obtain a satis- 
factory contract with our friends, we must pass up the Grasselli business, and, 
even shoukd your committee be dissatisfied with the final tonnage and price 
which we might secure for a continuance of our present contracts, we cannot 
be sure of Grasselli’s business as the Southern Phosphate Corporation who now 
have that business might undersell us. If we do not come to terms with our 
friends, it will mean going out into a domestic market which is probably pretty 
well sold up for the two coming years, and should we cut prices to get business, 
the National Recovery Act might be used against us, although such action would 
seem very unlikely. 

Along with this we send you a statement of cash receipts and probable profit 
and loss standing if 50,000 tons domestic are shipped during 1934 and 1935, and 
65,000 tons export are shipped or paid for. [Italics supplied. ] 

Prior to the date of Metall’s contract with Coronet, Grasselli Chemi- 
cal Co., later the Grasselli Division of duPont, was a customer of 
Coronet in the high grade calcined phosphate about 79 percent BPL 
quality known as Paragon.t Reference is again made to the minutes 
of the special meeting of April 12, 1932,? dealing with the question 
of the International sales agency contract and the difficulty which 
might be presented by the Sherman law and the reference therein to 
Grasselli. Burt, of Coronet, was unable to explain this, but admitted 
that Grasselli had been a good customer for the Paragon grade, al- 
though this business had ceased long before the date of this minute 
and Southern had taken over the business; that Coronet had only two 
competitors in the calcined business, but that through a directors’ 
tie-up which gave Southern the edge on the business, Coronet lost 
Grasselli. Burt denied a gentlemen’s agreement whereby Coronet 
would pass up Grasselli’s business in favor of Southern. He stated 
that Grasselli’s purchases had been for domestic consumption entirely. 
He was unable to explain the reference to difficulty with the Sherman 
law except that the writer of the language “made a good many inept 


statements.” ® 
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With reference to the statement in the above quoted language to 
the effect thac Coronet would be obligated to pass up the Grasselli 
business for the continuance of the arrangement with the various 
miners, Burt stated: ¢ 

I don’t know where he got that idea. If there were any conversations on that 
subject, I never heard of them, and it was always my understanding that Southern 
had the inside track on that business, and we were butting our heads against a 
Stone wall to try to break in on it. 

As a matter of fact, Burt had no recollection on this subject at all, 
except he knew that Grace and Noyes were not consulted on these 
points, and that Coronet could have negotiated these domestic con- 
tracts without any reference to the Grasselli business; that according 
to the terms of Coronet’s contract with International, Coronet was a. 
free agent to sell the Paragon grade.® 

Chester Fulton, president of Southern, and its representative on 
PEA’s council, stated that Southern got the Grasselli business in 1930.8 
He also made comment on the above quoted language which states that 
Coronet’s ability to secure a continuance of the domestic contracts was. 
contingent upon its passing up Grasselli’s business in favor of South- 
ern as follows:* i 

I will state that I certainly was not a party to any such thing as that. The 
Grassilli business was ours. In fact, when we built our new drying plant, it 
was already ours, and when we got our kiln installed in the new drying plant— 
Tom Grasselli was a great friend of mine and also of Walter Miller, who was. 
then president of the Davison Chemical Company, and he promised us the 
business if we would put in a kiln. 


Fulton was then asked: ® 


Somewhere Mr. Grafius states that each of these contracts, the Cyanamid 
contract, the contract with the American Agricultural Chemical, and the Inter- 
national contract, was contingent upon the Coronet Phosphate Company passing. 
up Grasselli’s business. I understand you wish to register a disagreement 
there? 


to which he replied: ® 


Yes, I will register a disagreement there. I have no memory of anything like 
that.” 


4Tr. 1047. 
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The extent that Coronet’s demands on Metall were dependent upon 
its domestic contracts with International and the other members of the 
Association is indicated in a letter from Grafius, of Coronet, August 
21, 1933, to E. H. Green, a director of the company, in which he states 
in part as follows: # 


We are told that the Metallgesellschaft have again joined the Phosphate Export 
Association, a continuance of its membership depending upon results of nego- 
tiations Mr. Grace is now conducting in Europe with the Moroccan interests. 
The Moroccans at last seem willing to establish a gentlemen’s agreement if 
Florida phosphate presents a united front, which will allow pebble phosphate a 
reasonable tonnage in Hurope. If such an agreement is arranged, a better price 
is likely to be had by all. Metall has asked us to cooperate with it in this 
Situation through a cablegram (copy of which we enclose). Upon request, we 
advised The Ore & Chemical Corporation here that should Metall join the 
Association, Coronet would doubtless demand a certain minimum annual 
quantity shipped or paid for but, any minimum tonnage which Coronet might 
grant less than that stipulated in our contract must be determined later, if at 
all. Presumably, the, minimum annual tonnage covering 1934 which Coronet 
may demand of Metall will depend somewhat upon our domestic business. 
[Italics supplied.] 


The Association’s interest in the standard grade production of 
Coronet is shown shortly thereafter by.a letter dated March 24, 1933, 
in which the following language appears: ¥ 


So that there can be no mistake about the position of the Association in respect 
to giving Coronet a quota of 70 percent export sales, I beg to go on record as 
Saying that the Association will be very glad to give Coronet a full quota in its 
sales of regular 70 percent. 

We should assume that if you should accept this offer you would want to make 
an arrangement with the Metallgesellschaft whereby they could not export 
anyone else’s 70 percent in competition with yours. 


Noyes, of PEA, called on Coronet August 24, 1933, with reference to 
the pending negotiations with the French. A. B. Grafius, Coronet’s 
vice president, made this the subject of a letter written on the follow- 
ing date to one of Coronet’s directors in which he stated in part as 
follows: * 


AS you know, Mr. Grace, president of the Phosphate Export Association, is 
now in Paris, conferring with the French in this matter. Copies of cablegrams 
from Mr. Grace which are enclosed tell us that the French are not interested in 
an agreement for but two years, which was suggested by the pebble miners be- 
cause as they understood it, our contract with Metallgesellschaft will terminate 
at the end of 1935. The French insist upon a ten year agreement and the 
Phosphate Hxport Association come to us in the matter. They wish an under- 
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taking from Coronet that Coronet will either join the Association at the termi- 
nation of its contract with Metall or allow Metall to represent Coronet in the 
Association, they infinitely prefer the first suggestion. If, perchance, neither of 
these suggestions appeal to Coronet, they ask that Coronet give them assurances 
that it will cooperate in some way with the Association, so that the gentlemen’s 
agreement which they hope to make for ten years will not be disturbed during 
that period. 

They further suggest that Coronet is in a position to prohibit Metall from sell- 
ing in this country any quantities which may remain to their credit after the 
termination of their contract. They feel that it would be greatly detrimental 
to all Florida miners if Metall should dump their arrears upon the domestic 
market. It seems to us that it would be best for Coronet, after the termination 
of the Metall contract, which, of course, may be extended beyond the end of 1935, 
to join the Association. Meanwhile, doubtless Metall will remain in the Asso- 
ciation if we do not press them to take a quantity greatly in excess of what they 
may receive from the Association. 

We believe Metall will remain in the Association in any event, as the Asso- 
ciation fully expect to receive greatly increased prices over those possible while 
the Association, Metallgesellschaft, and Morocco were in direct competition. 

We asked Mr. Noyes what in his opinion Metall’s quota in the Association 
would be during the remainder of 1933, 1934 and 1935. He replied that whatever 
he might suggest would be but a guess, but, perhaps his guesses are fairly accu- 
rate if an improvement in Huropean financial situation is as anticipated. Dur- 
ing the remainder of 1933, possibilities are 20,000 tons additional from the Asso- 
ciation; during 1934 the Association should give them 25,000 tons. They have 
already sold for 1934 shipment about 35,000 tons, and we are told that Morocco 
will give them 15,000 tons, so that 1934 should find Metall shipping some 75,000 
tons. And during 1935 some 100,000 tons. If these shipments are made at the end 
of 1935, Metall will have about 60,000 tons remaining to be shipped under the 
contract, and their arrears will be about 135,000 tons. 

It occurs to us that these arrears may be taken care of in two ways: First— 
Metall, to remain a member of the Association and receive its quota until the 
quantity is shipped. Second—The Phosphate Export Association buy from Metall 
the quantity which we have on hand. Doubtless Coronet will agree, either gra- 
tuitously or for a nominal storage charge, to allow the arrears to remain on wet 
storage at Coronet or Pembroke until the material is shipped. 

You will note from the cablegram enclosed that the French ask for a reply 
by Tuesday, next. Will you please think over this matter and let us have your 
decision? As we before stated, it is our belief that the best thing for Coronet to 
do is to give to the Association the assurances asked, as we shall find it difficult 
to buck againt both the Association and Morocco in the open market after the 
expiration of Metall’s contract. I shall be glad to talk over this matter with you 
if you so desire. [Italics supplied. ] 


In this connection it must be remembered that Metall contracted 
for 1,000,000 tons more or less under its arrangement with Coronet in 
1927, this to be shipped over a period of 5 years, and that this had 
proved to be impossible, making it necessary to build up a reserve 
stock pile on Coronet’s property of phosphate rock which had been 
paid for and the title of which had been transferred to Metall. Al- 
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though this was bought solely for export purposes and Metall had no 
right to sell in domestic market, the above quoted letter indicates the 
fear which existed in the minds of the members of PEA that some day 
it might be released for domestic sale. Bernstorff denied any knowl- 
edge of an arrangement between members of PEA and Coronet 
whereby the former would take a certain amount of domestic tonnage 
as a quid pro quo to alleviate pressure engendered by this situation.“ 
Reference was made to the pronoun “they” in the above quoted lan- 
guage used in this way: 

* * * They feel that it would be greatly detrimental to all Mlorida miners 

if Metall should dump their arrears upon the domestic market.* 
Burt was asked to state who the pronoun “they” referred to. It was 
his opinion that Grafius who wrote the letter did not refer to the Asso- 
ciation but rather to the domestic competitors of Coronet. He stated 
that Grafius was not too careful about his use of English. 

Metall and Coronet cooperated toward the end that the former 
might rejom PEA through O. &. C. for operation under the forth- 
coming French agreement, with assurances given to PEA that Coronet 
would rejoin upon the termination of the Metall contract, thus insur- 
ing against the possibility of uncontrolled Coronet production after 
said termination.” : 

At about this time O. & C. told PEA that it was estimated Metall 
would have a stock on hand of 130,000 tons upon completion of the 
Coronet contract. 

In reply to a question, Mr. Schreiber said the stock was unlikely to inerease 
by reason of the fact the German Government would no longer permit them to 
pay for phosphate that was not shipped; hence the contraet would most probably 
have to be extended beyond December 31, 1935. Mr. Schreiber also stated the 
Ore & Chemical Corporation decline to agree to remain in the Association after 
their contract with Coronet, and any extension thereof has been fulfilled and 
until the stock on hand is shipped. 

The sales agency contract with International of January 1, 1982, 
was replaced by another contract with the same terms on August 31 
1933, covering sales during 1934.2 

Subsidiary contracts were drawn up to cover the sale of a sufficient 
amount to cover International’s obligations under this contract, with 
A. A. C., Southern, Cyanamid, and International each taking a share.®° 
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All of these were sent in at one time by International with its letter 
dated November 1, 1933, which reads as follows: 72 


We send you herewith three copies of the Sales Agency Agreement covering 
1934. We trust that you will find same in order and will thank you to sign two 
copies, return same to us for execution, and we will then return one copy to you. 
The third copy is for your files. — 

We have sent a contract to The American Agricultural Chemical Company for 
5,000 tons; The Southern Phosphate Corporation for 10,000 tons; The American 
Cyanamid Company for 15,000 tons ; and we will make up a contract for ourselves 
for 20,000 tons. 

We have requested each of the buyers to execute two copies of the contract 
and send same to you for acceptance, you to return one copy direct to them. 


Three days after the signing of the French agreement, Graftius, of 
Coronet, who was unable to testify in this matter because of serious 
illness, wrote to one of the directors of the company in part as 
follows : 


In considering the status of Coronet at the termination of its contract with 
Metallgesellschaft, it occurs to us that three points are pertinent for consideration 
at the moment or in the early future. 

1. Arrangement with the Phosphate Export Association, possibly with the 
cooperation of Metall, whereby Coronet will receive a full quota of business 
through the Association covering sales for shipment after the termination. of our 
contract with Metall. 

2. The disposition of the arrears under the Metall contract upon its termination. 

3. The possibility of securing further sales of low grade phosphate for domestic 
shipment from our Friends because of the advantage that they would receive 
should Coronet reduce Metall’s quotas for 19384 and 1935 and extend the contract 
over 1936. 

We are advised that the agreement between the Phosphate Export Association, 
representing American phosphate miners, and the French representatives of the 
North African mines, for the division of European business over the next ten 
years, has been signed with only minor details left for later adjustment. 

This agreement seems to be of special advantage to Coronet, in that it removes 
the possibility that after the termination of our contract with Metall the Asso- 
ciation might decline us a full quota while Metall’s paid-for stocks remained 
unshipped and Metall might be very much interested in disposing of its stocks. 
Under the agreement the Association must control the marketing of our exports 
to Hurope, and we have agreed to sell through it only provided we receive a full 
quota. 

The tentative agreement provided that the Association could not control the 
sale of the paid-for stocks of Metal after the conclusion of Metal’s contract with 
us. We also understand that shipments from such stocks by Metall will be 
figured as part of the quota of the Florida Pebble producers, under the French 
agreement, and the business obtainable by the then members of the Association 
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will be reduced by their quota of the paid-for stocks owned by Metall at the 
termination of its control with us. 

What that quantity of paid-for stocks will be depends in part upon whether 
We grant any further concessions in quotas or in the time of termination of the 
contract. If, as seems probable, Metall is able to ship from sales about 75,000 
tons per year, it will take three years, or through 1986, to ship the quantity 
remaining under the contract. Under these circumstances, if no change is made 
in the termination of the contract, the arrears, or paid-for stocks, will amount 
to about 211,000 tons, at the end of 1935, and we shall be entitled to a full 
quota in the Association for 1936. 

It would probably embarrass us considerably to be required to have on wet 
storage 211,000 tons of high grade at the end of 1935. We figure to be able to 
ship the full tonnage during the period, if called for, by calcining lower grades 
to augment the quantity of high grades on hand in their natural state. There 
is little probability that Metall will pay for any further phosphate which is not 
shipped, so that an obligation connected with an increased inventory would 
probably not be offset by any increase in cash which would justify mining at 
Hopewell in addition to mining at Mary Lee. 

The purpose of this letter is to bring the above facts to your attention in 
connection with pending negotiations related to the quota of Metall for 1934. 
The agreement with the French, just signed, seems to us to make it emphatically 
to the interest of all Association members that the quantity of Metall’s paid-for 
stocks be reduced or held at the lowest possible tonnage. Our idea is to take 
every proper advantage of the situation, and it would be a very happy arrange- 
ment if the Association members could be induced to supply us with a substantial 
domestic outlet for lower grades in consideration of our extending the Metall 
contract for one year. 

Under such an arrangement we would avoid embarrassment in having to have 
on hand the increased quantity of high grade; we should find an outlet-for the 
lower grades which we shall be mining after next May; and the Association 
members would be receiving additional sales of high grades in lieu of, Say, an 
equal quantity of low grade sales with a much reduced margin of profit. 

There is a question as to how readily the Association members would concede 
the advantage to themselves and possibly the way to proceed would be to bring 
the matter to the attention of Mr. Burrows of the International Agricultural 
Corporation, who has handled our domestic relations with others heretofore, 
stating that we are not inclined to extend the Metall contract unless we can be 
shown some advantage therefrom; then await Suggestions from him. If any 
concession to Metall were limited to 1984 and the reduced quantity added to the 
1935 quota, our status would doubtless be about as favorable a year from now 
as it is now. 


Members of PEA deny the implication from the above quoted lan- 
guage that their domestic contracts with Coronet were intended to 
alleviate pressure by Coronet on Metall and in turn by Metall on PEA. 
They point to the fact that Grafius was not at that time a representa- 


tive of Coronet on the Association council and must have gotten his 
information second hand.” 


28 Tr, 1095-1097. 


PHOSPHATE EXPORT ASSOCIATION ET AL. 789 


555 EH. Second International/Coronet Contract, ete. 


With Metall back in the Association and the French agreement 
signed it applied to Coronet for a “prompt readjustment of the mini- 
mum tonnage” it would have to take from Coronet during 1934-35. 
It pointed to the necessity for its rejoining PEA “in order not to stand 
in the way of again bringing order into the world’s phosphate mar- 
kets”; that its share of Association business under the International 
agreements, “must forcibly be a modest one”; and therefore suggested 
a minimum of 75,000 tons for 1934 and 1935 each,2‘—another illustra; 
tion of the difficulty with which Metall was confronted in disposing 
of its Coronet obligations under the Association quota. 

Because of the fact that Coronet was dependent upon one contract 
for its export business and one contract on its domestic business and, 
since it had no domestic sales organization, it decided not to declare 
a dividend in 1934.7 

Coronet made a counter offer to Metall for the minimum tonnage to 
be delivered during 1934 and 1935 of not less than 90,000 tons each. 
Metall called attention to the fact that: 


* * * it cannot be but obvious that under ordinary conditions a tonnage of 
90,000 tons of high grade Florida Pebble Phosphate cannot be reached by each 
of the seven members now comprising the Association. 

Conditions during 1933 were somewhat different because during the greater 
part of that year we were free lance, i. e., not members of the Association and 
therefore had an opportunity to push the sales of Phosphates in deference to 
your desire and request to reach the maximum possible tonnage; this, of course, 
we could do only at a tremendous sacrifice in price. Hence, the large tonnage of- 
Coronet Phosphates shipped by us during 1933 can hardly be duplicated any more 
by us during this year unless a great impetus should come to the consumption of 
Phosphates the world over. 

I presume that when arriving at the figure of 90,000 tons _as mentioned in 
Coronet’s letter to us of the 9th inst. you based yourself on last year’s per- 
formance ; however, as said before our activities have undergone a radical change 
by reason of our having reentered the Phosphate Bxport Association, all of 
which inure greatly to Coronet’s benefit later on. 

It will interest you to know that the total shipments of high grade Florida 
Pebble Phosphates during 1933 amounted to about 439,000 tons which under 
the assumption that this tonnage was booked by the Association afresh and 
not under old contracts * * * would have meant for each of the seven 
members a yearly shipment of not quite 63,000 tons. Hence it can readily 
be seen that the minimum of 75,000 tons which I had taken the liberty of sug- 
gesting to you in my previous letters to Coronet, was a very fair tonnage indeed 
and which by making additional sacrifices in some way or other within the 
Association, we have every hope of reaching. 
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- It goes without saying, of course, that even though a yearly quantity of 
75,000 tons must be considered quite liberal we would continue to do everything 
within our power to increase this tonnage as much as possible. 

“In view of the above I am sure that you will not take it amiss if I ask you 
to be kind enough to reconsider your decision and to reduce to a more reason- 
able level the tonnage of 90,000 tons fixed by you. If you cannot see your way 
Clear to grant us a minimum of 75,000 tons may I not suggest that the Coronet 
Phosphate Co. at least accept a minimum of 80,000 tons? Your kind and 
prompt consideration of this matter would certainly be greatly appreciated.” 


In the meantime, Grasselli continued to seek to purchase phosphate 
rock from Coronet in the high grade calcined Paragon, but Coronet, 
looking to the possibility of continuing the sales agency contract with 
International and subsidiary contracts with the other members of 
PEA, was holding Grasselli off until it made sure concerning these 
points. On June 23, 1934, Coronet’s vice president wrote to one of the 
directors as follows: *8 


Again I have talked with Mr. Burrows of the International Agricultural 
Corporation who advises that, although he has not communicated with all the 
companies concerned, from what he has learned it is his belief that we can 
consider settled, as we wish it, the matter of a 1935 sales’ contract—that is to 
say, a domestic contract will be held in abeyance until late August or Sep- 
tember when, if there has been no prohibitive restriction placed upon business 
by the German Government, Coronet will receive contracts for 50,000 tons of 
the several grades of phosphate for shipment during 1935. If, however, Metall- 
gesellschaft is unable to take or pay for export shipments, further negotiations 
will be in order. 

Mr. Burrows has promised to advise us if anything contrary to this under- 
standing should arise. 

Therefore, we are writing Grasselli as copy enclosed, which we think will keep 
open the matter until September 1st when Grasselli must exercise its option upon 
1935 business granted by the Southern Phosphate Corporation. Is this arrange- 
ment satisfactory to your Committee? 


Noyes, of PEA, was asked whether or not the Association and its 
members considered an extension of the Metall contract to be of ad- 
vantage at that time. He stated: 7% 

No, I don’t think the Association would gain. The Association was always 
hopeful that the Coronet-Metall contract would be terminated and that Coronet 
would join directly, and we could deal with Coronet directly instead of with 
Metaligesellschaft or with the Ore & Chemical, Metallgesellschaft’s agents in 
this country. 

He was also asked why the domestic contracts of the members had 
to be held in abeyance until August or September of 1934 “when, if 
there has been no prohibitive restriction placed upon business by the 
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German Government, Coronet will receive contracts for 50,000 tons of 
the several grades of phosphate for shipment during 1935.” *° He 
professed ignorance of this situation. 

As negotiations continued with International for a renewal of the 
contracts for 1935, the Grasselli attempts to purchase phosphate rock 
from Coronet persisted, as shown by the following telegram from 
Coronet to one of its directors, dated August 1, 1934: 


HAVE RECEIVED ANOTHER REQUEST FROM GRASSELLI TO QUOTE 
NINETEEN THIRTY-FIVE REQUIREMENTS BURROWS READY RENEW 
PRESENT CONTRACT FOR NINETEEN THIRTY-FIVE STOP MINES RH- 
QUEST AUTHORITY EXPEND EIGHTEEN HUNDRED DOLLARS FOR 
NECESSARY EQUIPMENT CALCINING PLANT MESSRS EARLE AND TOMP- 
KINS RECOMMEND DEALING AT ONCE WITH BURROWS WHO LEAVES 
FRIDAY ON VACATION AND BUYING THE EQUIPMENT STOP IF YOU 
AGREE TO IMMEDIATE CONCLUSION DOMESTIC BUSINESS WILL ASK 
CROSBY EXAMINE CONTRACT FORM. 


Another letter from Coronet’s vice president to one of its directors, 
dated August 28, 1934, reads in part as follows: * 


(a) DOMESTIC CONTRACTS. We are assured by Mr. Burrows, who is now 
returned to the city, along with the authority of other companies interested, that 
the contract for the sale of 50,000 tons of Coronet prosphate for shipment during 
1985 is certain to be concluded. We should like to wait a reasonable time for 
the new domestic contract form, on which we have been working, to be accepted 
by the pebble industry as we wish to use this form when writing our contracts with 
domestic buyers. The form is now in the hands of Mr. Crosby for comment. 
It may be of advantage to Coronet, before drawing up domestic contracts, to 
await oil prices covering 19385. * * * 

(b) METALLGESELLSCHAFT’S CONTRACT. Up to date Metall has taken 
during 1934, 69,400 tons against its contract quantities and we have definite ship- 
ping instructions from Metall for some 12,225 tons additional. Metall has also 
taken 7,691 tons of low grade calcined phosphate which is not credited to the 
quota. Metall’s quota for 1934 is 90,000 tons, which it expects to reach and 
perhaps exceed. 

Neither Metall nor The Ore & Chemical Corp. has approached us regarding a 
reduction of quota for 1935. During that period Metall has for shipment ap- 
proximately 141,000 tons under its quota, unless that quota is changed somewhat 
by Metall’s taking, during 1934, tonnage beyond 90,000 tons. 

May we recall to you our letter of December 15, 1933, in which we suggested 
that, if Metall’s 1935 quota were reduced and the contract extended through 
1936, perhaps our friends would be able and willing to sell for us domestically 
qantities in excess of this year’s contract. However, now our domestic business 
for 1935 has been settled. We also suggested in our letter of December 15, 
*33, that Coronet might take up with the Phosphate Export Association the 
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matter of the disposition of the phosphate owned by Metall, which we hold on 
wet storage, aS well as the granting to Coronet a full quota of Association 
business for shipment after Metall’s contract were terminated. As there is 
every probability that M.’s contract will be extended beyond 1935 and possibly 
a portion of Metall’s arrears shipped during 1935 and 1936, you may be of the 
opinion that these matters which have to do with Coronet’s relations with the 
Phosphate Export Association should await a later discussion, unless Coronet 
be approached by either Metall or the Phosphate Eaport Association. [Italics 
supplied.] 

Since the language in the last paragraph of the above-quoted mate- 
rial seems to suggest a definite relationship between the domestic 
contracts and the Metall/Coronet situation, as related to the de- 
mands of Metall in PEA’s quota arrangement, Burt of Coronet was 
asked to state his opinion on the subject. He denied any understand- 
ing.** Burt was also asked concerning the language in the above- 
quoted matter dealing with domestic contracts as to whether or not 
the Phosphate miners had gotten together to agree on a uniform sales 
contract. He stated that this related to activities in the National Re- 
covery Administration and had no connection with PEA.® 

Definite suggestion of group activity in connection with these do- 
mestic sales contracts is shown in a letter from International to 
Coronet dated September 27, 1934, relative to the contracts covering 
1935 business.*° This reads in part as follows: 

It was decided that we should use the same form of contract as last year as 
the new proposed uniform contract has been objected to by a number of the 
companies, in its present form. If you find the Sales Agency Agreement in 
order, please sign two copies, returning to us and we will execute same, sending 
back one completely executed copy for your files. 

You will also find enclosed a memorandum, covering the sales made to the 
different companies, including the amount to be taken by ourselves during 1935. 
If you approve of the sales contract form, it will be in order for you to send 
our contracts to the individual companies for the quantities and grades, as 
listed on memorandum sheet herewith. You will note that the Phosphate 
Mining Company desire to take all their quantity in 75/74 percent grade, so we 
agreed to take their share of the 72 percent and 70 percent grades and give 
them a portion of our share of the 75/74 percent. 

The sales contracts for 1935 domestic were signed in December of 
1934 by Southern, AAC, Cyanamid and International.*7 Each con- 
tained the usual restrictive clause against export of the material. Phos- 
minco also agreed to purchase a quantity, but insisted on the right to 
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export same. O. & C. gave the necessary permission. Grafius of 
Coronet summarized the situation on J anuary 24, 1935, in this way: * 


4. Domestic contracts —These are all Signed covering 1935 business, as well 
as our Agency Agreement with the I. A. C. You will recall that the Phosphate 
Mining Company refused to sign its contract unless it be allowed to export the 
5,000 tons of high-grade phosphate for which the contract calls. We could not 
consent to the exportation of the phopshate as, to do so, would be a breach of our 
contract with Metallgesellschaft. Mr. Bernstorff, for Metall, finally expressed 
Metall’s willingness to allow the Phosphate Mining Company to export the ton- 
' nage. Then the Phosphate Mining Co. signed the contract. Mr. Bernstorff feels 
that by consenting to the exportation of the Phosphate Mining Company’s domestic 
tonnage he made possible the completion of our domestic contracts. If he had 
not given consent, perhaps we could have arranged with the other companies to 
take over the P. M. Co.’s quota. Mr. Bernstorff Suggests that even though his 
action did not make possible the completion of our domestie contracts at least 
his action made matters easier for Coronet, which is probably true. With this 
idea in mind, he has written us asking us to allow him the usual sales’ com- 
mission of 10¢ a ton when the Phosphate Mining Co. exports the tonnage. Do you 
wish to grant his request? 

We are told that Mr. Erlanger of Metallgesellschaft is coming to New York in 
the near future, probably in February, and that an object of his visit is to take up 
Metall’s contract. Mr. Bernstorff has written to find out definitely when he is to 
be expected here. 


The company continued to have difficulty in disposing of the mate- 
rial on the domestic market.” O. & C., however, continued to give 
permission for export.*t Metall/O. & C. contacted Coronet in the 
spring of 1935 with reference to future cooperation between the two 
companies after the expiration of the current contract due in the latter 
part of 1935, pointing out that it had been able to dispose of a substan- 
tial amount of its obligation through PEA ; that there was a possibility 
that Coronet might be permitted to become a member of PEA sep- 
arately, increasing the membership to eight and giving Coronet a share 
in the Standard grade, or, in the alternative, a concession by PEA to 
increase Metall/O. & C.’s participation in the Association to assure 
Coronet “a rather comfortable position” for its mining program; but 
even if the Association should not continue to operate, Metall/O. & C. 
would be in a position to give Coronet superior service. Metall/O.&C. 
stated that it was not only desirable but possibly necessary for Coronet 
to obtain a quota in the Association for its low-grade production.” 
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Coronet and Metall/O. & C. agreed upon an extension of their con- 
tract until the end of 1936, after which Metall/O. & C. made appli- 
cation for continuation of its membership in PEA and for special 
consideration of PEA of the possibility of admitting Coronet as an 
additional member in order that the deficiency existing on the Metall/ 
Coronet contract might be disposed of at an earlier date.* In line with 
the suggestion, Grace, president of PEA, wrote Coronet on March 28, 
1935, that his plan for handling the Association business, commencing 
the first of January 1936, was to admit Coronet as a member, giving 
Coronet 18.8 percent and Metall/O. & C., 13.3 percent quotas, the latter . 
to remain a member until the Metall/Coronet contract should be dis- 
posed of, but no longer.** 

Metall/O. & C. again contacted Coronet on June 7 with new pro- 
posals. This time it proposed that it represent Coronet in PEA in- 
definitely, the arrangement to be subject to termination upon 6 months’ 
notice by either party after 1936. As Coronet’s representative, it 
would continue to receive the present quota from the Association of 
1514 percent of an estimated yearly export shipment of 450,000 tons 
plus sales of the high grade calcined Paragon phosphate to Buden- 
heim outside of the Association quota, which would amount to from 
10,000 to 15,000 tons, making a total of from 78,000 to 83,000 tons. 
The proposals ignored a possible arrangement for shipping Metall’s 
paid-for stocks under some extra quota from the Association.* The 
vice president of Coronet, in commenting on these proposals, stated : ** 

If Metall holds such stocks they will be in a position, more or less, to force 
concessions from the Association, which could well work to our advantage. They 
appear willing to delay considerably the shipment of their paid-for stocks, if by 
so doing they can continue as factors in the sale of Florida Pebble Phosphate in 
Hurope. . 

The Ore & Chemical feels confident of securing a special quota for the ship- 


ment of their arrears because of the menace to the Association and its members of 
Metall’s stocks on our storage. 

If no agreement between Ore & Chemical results, and if Coronet asks a quota 
of low grade shipments, then Ore & Chemical proposes that shipments from 
Metall’s stocks begin at a high grade minimum of 50,000 tons—that is to say, that 
any tonnage of low grade shipments by Coronet be deducted from the 70,000 tons 
suggested down to 50,000 tons minimum. [Italics supplied.] 


Coronet felt strongly that it should have a quota on the standard 


grade (or low grade) as well as the high grade Association business. 
Under the proposals, Metall/O. & C. would represent Coronet in PEA 
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and O. & C. would claim no control over Metall’s stocks unless the 
Association granted it a satisfactory quota for the shipment of same. 
In such case, Coronet’s shipments would be increased.‘ 

In its proposals, Metall/O. & C. stressed the point that because of 
its trading position it could secure for Coronet better arrangements 
from PEA than could Coronet; and to do that, a definite agreement 
with Coronet should be made before another approach was made to 
the Association regarding a quota for the shipment of Metall’s 
stocks.* 

The proposal that Coronet should join the Association giving sepa-- 
rate quotas to Coronet and Metall/O. & ©. was turned down by the 
council.*? 

Coronet’s vice president summarized the advantages and disadvan- 
tages of continuing relations with Metall/O. & C. as follows: 


AS we see the matter, the possible advantages of continuing with the Ore & 
Chemical Corp. are: 

1. Control of Metall’s arrears, as Metall will agree to do nothing to injure 
Coronet and, therefore, not to sell any of its tonnage domestically nor none for 
export except through the Association or in a way not to injure the Association. 

2. The Ore & Chemical’s claim of special aid to the Association and through it to 
Coronet because of Metall’s position in Germany and throughout Europe. 

3. Should the Association be dissolved, Coronet would have Metall to represent 
it in Europe. 

4, Mr. Bernstorff has declared that his organization will be glad to represent 
us domestically should Coronet decide or be compelled to sever its relations with 
the I. A. C., and doubtless could secure business for us at home, especially 
Grasselli’s 12/15,000 tons annually of high grade calcined phosphate, which 
business is very desirable. 

The disadvantages of Ore & Chemical representation are: 

1. Additional expense of the commissions to Ore & Chemical for representation 
in the Association, compensation for which may be the Budenheim business, if 
secured outside of the Association’s quota. 

2. Possible enmity of our domestic competing friends because of Ore & Chemi- 
cal’s continuance in the Association as our representative. 

All of the members of the Association seem to wish Metall’s retirement from 
the Association, as well as from the phosphate business, when its stocks with 
Coronet are sold. However, if Coronet terminates its contract relations with 
Metall when the tonnage under the contract is shipped the members of the 
Association may be induced, as a quid for quo, to increase Coronet’s domestic 
contracts. To offset this, Metall can then put on the domestic market if the stocks 
could not otherwise be sold, its paid-for stocks at a price which might break the 
domestic market. 
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It seems to us that the possibilities are more in favor of Coronet if the Ore & 
Chemical be allowed to represent us in the Association, at least until Metall’s 
stocks are shipped, especially as such an arrangement may be terminated by 
Coronet upon six months’ notice to The Ore & Chemical Corporation at any time 
after 1936. [Italics supplied. ] 


On September 4, 1935, a special committee of the board of directors 
of Coronet held a meeting to consider the relations of the company 
with Metall/O. & C. and International covering the export and domes- 
tic markets.*!_ The minutes of this meeting read as follows: 


Coronet’s relations with Metallgesellschaft were discussed. As a letter from 
The Ore & Chemical Corporation had been received directly before the meeting, 
advising that Metallgesellshaft was making, by letter from Frankfort, a definite 
proposition, presumably more in line with Coronet’s wishes, covering the years 
1936-1937, it was decided to await the receipt of Metallgesellschaft’s proposal 
before deciding anything definitely. 

The matter of renewing Coronet’s contract with the International Agricultural 
Corporation, covering 1986 business, was brought to the attention of the Com- 
mittee. Mr. Grafius was instructed to approach Mr. Burrows of the I. A. C. in. 
this regard. 

* * * * * * * 

Mr. Earle advised the Committee that Mr. Burrows of the I. A. C. had offered 
to sell to Coronet 75,000/100,000 tons of high-grade phosphate annually, stating 
that he believed the phosphate could be sold at a price lower than Coronet’s cost 
of production. Mr. Harle replied that he would bring the matter to the atten- 
tion of the Committee of Directors at its next meeing. Nothing was done about 
the offering. Mr. Harle will await further word from Mr. Burrows. The Com- 
mittee took no action. 


Since it was impossible to secure testimony from Grafius, who at- 
tended this meeting, Burt was questioned. The following appears 
in the transcript on this point: ** 


Q. Turn to the first full paragraph of Hxhibit 714-B. That is a meeting of 
your Special Committee, dated September 4, 1935. Do you recall attending that 
meeting, Mr. Burt? ; 

A. No, sir; I did not attend those meetings of the Special Committee. 

Q. Do you recall a proposal by International to sell phosphate rock to the 
Coronet at lower than Coronet’s cost of production? 

A. I recall some reference to such a discussion. 

Q. What would that phosphate rock be used for, resale to Metallgesellschaft? 

A. Anybody Coronet wanted to sell it to, I believe. 

Q. You could not sell any in the domestic market, except through International, 
at that time; is that right? 

A. Oh, well, that suggestion was way in the future. Just a possibility of con- 
centrating the production of phosphate so as to attain a lower cost and get us 
out of the phosphate-mining business. 


51 Wx. 714-A, 714-B. 
® Grafius’ physician certified he was too ill to testify. 
53 Tr. 1067, 1068. 


PHOSPHATE EXPORT ASSOCIATION ET AL. 797 


555 F. Period Following International/Coronet Relations 


It does not appear that PEA knew of this offer by International to 
sell to Coronet at less than the latter’s cost of production. 

In the meantime, in reviewing an inquiry looking to the purchase of 
its properties for one of Coronet’s directors, Grafius stated : 4 

Our domestic customers are purchasing phosphate from other pebble miners, 
hard rock miners or Tennessee miners, or have ceased to use phosphate. Per- 
haps the business of some of these buyers can be recaptured if prices are made 
attractive. 

This statement was made in view of the possibility that the arrange- 
ment with International and the other miners could not be extended 
for another year, and the fact that domestic prices were being slashed— 
the beginning of a severe domestic price war.” 

Coronet and Metall agreed on continued relations after 1935 and 
1936, but because of the sharp decrease in domestic prices in the sum- 
mer of 1935, and the domestic price war which followed among the 
Pebble miners, the contract with International was not renewed. 


F. PERIOD FOLLOWING INTERNATIONAL/CORONET RELATIONS 


After Coronet learned that the arrangement would not be continued, 
it attempted to recapture the Grasselli business, but found that Gras- 
selli had exercised an option to continue its purchase contract with 
Southern for 1936.7 O.& C. offered its services in this endeavor. In 
a letter to Coronet on Dec. 31, 1935, Metall/O. & C. stated: * 


We hold ourselves at your disposal to approach Grasselli Chemical Co. in 
any way you might desire in case you should already be willing to contract for 
their 1937 requirements. 

After all, we heard at yesterday’s Council meeting of the Phosphate Export 
Association, conditions in this country are so desperate, with producers willing 
to sell for a number of years ahead, that it might not be amiss for you to seriously 
consider submitting to Grasselli as soon as possible an offer for 1937. 


Coronet also began to give serious consideration to granting an 
exclusive domestic sales agency to H. J. Baker & Bro., a well-known 
and influential New York firm. It still hoped, however, to be able 
in the near future to resume the previous arrangements with Inter- 
national and the other miners. The vice president stated on November 


26, 1935: © 
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Perhaps the present situation may be rectified promptly and, if so, our old 
relations may be resumed. The present chaotic condition of exceedingly low 
prices cannot last indefinitely, but we believe we should make some sales im- 
mediately, if possible. 


Coronet was unable to sell anything in the domestic market in 
1936.% It suddenly found itself in a similar position to that of one 
who without need had been using a crutch for a period of time, and 
then threw it away and tried to walk.” 

Prior to 1984 PEA had not enjoyed a substantial export market 
in the standard grades, but by 1935 it had built up a very nice volume 
at respectable prices in the Far East. In the meantime the domestic 
price of this grade had sharply declined to a point where Coronet 
was no longer attracted to the arrangement with International and 
the other miners. This combination of circumstances led Metall/O. 
& C. to apply for a standard grade quota for export to Japan. 

It will be recalled that Metall/O. & C. had suggested to Coronet 
that such an arrangement be substituted for the then existing domestic 
program. 

On December 30, 1935, President Grace made the following report to 
the council : *° 

It is regrettable to observe, as even we in the export business cannot help 
but note, that domestic prices some sixty days or less ago were at a level 100% 
higher than those of which we hear today. I believe that without the continuation 
of the spirit of fair play which has animated us in 1985, 1986 will witness similar 
recessions in export prices. 

I believe that The Ore & Chemical Corp. and the Metallgesellschaft are bound 
both as to the production of the Coronet Phosphate Co. and as to the stock of that 
company’s product which has been controlled by either Coronet, Ore & Chemical 
or Metall to abide by the Rules & Regulations of the Association including 
the quotas agreed upon. Therefore, I conclude that if The Ore & Chemical Corp. 
no longer control the said stock (the product of the mines of the Coronet Phos- 
phate Co.) they must have placed upon the said stock a continuing restriction 
binding the new party who has control not to export the said stock or any part 
thereof. 


Coronet Phosphate Co. will probably have low grade phosphate to dispose of 


and have the possibility of disposing of it in the export market. Presumably, 
therefore, it is in the interest of all concerned to provide means whereby this 
outlet may be secured through the Association rather than outside of the same. 

Metall/O. & C. in the meantime had informed PEA of the continu- 
ing relationships with Coronet.°* It had also made application for 
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(1) a continuation of its membership in the Association, and (2) a 
quota in the standard grade.*" 

The application of Metall/O. & C. for a standard grade quota was 
confirmed by its letter dated January 24, 1936.°° In this application it 
stated it controlled the disposition of Coronet’s standard grade for 
1936 and 1937 subject to further extension. Just prior to this time 
O. & C. had written Metall several letters on conditions in the phos- 
phate industry as they related to PEA and the domestic market.® 
In a letter dated January 13, 1936, it stated: 7° 


You know of the vicious warfare now raging here in the domestic market 
among the Phosphate producers. Contracts at such ridiculous figures have been 
and still are being made that one cannot but stop to wonder how long the mining 
companies involved can afford to take such terrific losses. You must bear in 
mind that through these low-priced contracts, all other high-priced business on 
the books of the producing companies will have to be readjusted. 

For instance, I was told in strictest confidence by Mr. Lidbury that he had 
closed with the Phosphate Mining Co. for 12,000 tons 70% pebble 1936 at $1.75 
fob mines which is about half the price which prevailed but a few weeks before. 


In a letter dated January 15, 1936, as follows: ™ 


After the meeting the signer was given some confidential information as to 
what is actually happening now in the American market. Sales have actually 
been made particularly by the I. A. C. and Cyanamid for up to 5 and 10 years. 
For the 5-year contracts flat prices at the present ruinous levels were made 
whereas for the 10-year contracts only a certain protective inflation clause was 
apparently inserted. We have heard of instances where the American Cyanamid 
stepped in with people who already had recently made contracts for 3 to 5 years 
and booked them up for another five to seven years. No one seems to be able to 
stem the tide. What all this will lead to no one can foretell. At any rate any 
tonnage of 68/66% pebble can be bought today at $1.50 per long ton fob mine 
flat as compared with $3.00 or higher but a few weeks ago. We have also been 
informed that the American fertilizer producers have started to reduce their 
price to the fertilzer consuming interests in correspondence with the low prices 
now prevailing for the rock. In other words it will, de facto, be only the farmer 
as such who will reap the benefit of this disastrous warfare. 


On January 16, 1936, the following is stated : ” 


As a further comment to what we said in our yesterday’s letter regarding the 
domestic situation, it must also be borne in mind that quite apart from the ques- 
tion of price there will be mighty little tonnage left open on the part of the 
consuming industries for many years to come. In other words, the yearly sale 
of 50/60,000 tons Coronet used to make to the other producers as a quid pro quo 
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for Coronet’s staying out of the market, may no longer be repeated, at any rate 
not at prices attractive to the Coronet Company, Hence from now on more than 
ever will they depend upon export. [Ttalics supplied.] 


Noyes, who testified concerning this matter, stated that, to the best 
of his knowledge and belief, questions relating to the termination of 
the domestic contracts between Coronet, International, and the other 
members and a possible relationship between such termination and 
the application of Metall/O. & C. for a standard grade was never dis- 
cussed in Association meetings." Bernstorff, who wrote the above- 
quoted letters, denied any relationship between the domestic business 
of the members with Coronet and the export business of PEA. 

An official of International advised Coronet early in February of 
1935 of the amount of tonnage which had been taken on the domestic 
contracts with Coronet. Shortly thereafter Metal/O. & C. was 
given a quota of 16.8 percent and the standard grade business of 
PEA." Thus, while Coronet had been unable to continue its domestic 
relations with International and the other members of PBA, it was 
given in this way an outlet for a substantial quantity of the standard 
grade in export. 

On February 18, 1936, Metall/O. & C. wrote to Coronet in part as 
follows: * 

Conditions in the domestic Phosphate market are not improving; the cutthroat 
competition is still going strong, with no end in sight. 


Regarding Grasselli, you may have heard that I had to leave our offer with 
them firm for reply until the end of the month. 

After several days of Scouting in Cleveland, and with the accompanying rather 
Strenuous entertaining, I did not hestitate to increase your prices to a eertain 
extent and trust that we shall not remain behind. At any rate, my Cleveland 
friends promised that in ease our competitors should made it hard for us, they 
will tip me off in time so that we may be able to revise our offer. 

> * SS * * SS x 

Regarding the standard quota as such, we have had no end of difficulty to over- 
come; I had to take in legal advice so as to meet the contentions of the Asso- 
ciation’s lawyers, all of which was rather tiresome, not to speak of the expense 
involved. On the other hand I am very much elated that the standard quota 
question has now been settled because it will mean a tremendous factor for your 
company. While the tonnage may not prove important this year since the bulk 
of all standard contracts has already been closed, the standard quota will prove 
of decided advantage and help to Coronet from 1987 forward. As J Rgure it, the 
tonnage involved may be as much as 30/40,000 tons per annwm which atl form @ 
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splendid quid pro quo for the domestic business which is liable to go past you for 
some time to come, except, J hope, the Grasselli business. [Italics supplied.] 

Metall/O. & C. was unable to secure the Grasselli business at that 
time because of previous contracts with Southern.” Eventually, how- 
ever, a contract was made with Grasselli resulting in one cargo 
shipment.” 

On August 28, 1936 Coronet’s vice president wrote to one of its 
directors: © 

Mr. Bernstorff informs us that Metall has received from the Phosphate Export 
Association a 15.4% participation in the sale of low grade phosphate in Europe 
and Korea, and an 8% participation in low grade Japanese business, under 
which Coronet should export from forty to fifty thousand tons of low grade during 
1987 and 1938, helping materially to replace the domestic tonnage lost. [Italics 
supplied.] 

After Coronet had failed to sell any domestic tonnage in 1936 and 
a very slight domestic tonnage in 1937 * it again approached Inter- 
national in an effort to renew the relationship which had existed from 
December 1927 through 1935. Grafius stated in a letter to one of the 
directors on October 26, 1937, that * 

We learn today from Mr. Burrows, with whom we talked regarding a renewal 
of the International Agricultural Corporation’s agency agreement with us for the 
sale of domestic phosphate, that under the present conditions both here and abroad 
nothing toward that end can be done. He tells us he has talked with repre- 
sentatives of the other pebble miners. = 

So now we will try to sell some low grade phosphate in the open market. 
Perhaps we shall do a bit of advertising in the trade publications. [Italics 
supplied.] 

Burt, of Coronet, was asked to comment on the following sentence 
appearing in the above quoted matter, “So now we will try to sell some 
low grade phosphate in the open market.” He was asked whether or 
not he inferred from this a distinction between selling in the open 
competitive market and the arrangement between International and 


the other miners. 
He stated : ® 


It meets with my understanding to the extent that we would be selling direct 
instead of through the International organization. 
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Since Coronet was unsuccessful in renewing the International ar- 
rangement it launched an aggressive campaign in an attempt to re- 
enter the domestic market through its own organization. A. B. Dab- 
ney, assistant manager of the Florida office, made extended selling 
trips throughout the Agricultural southeast in the fall of 1987 and 
1938 only to find that most of the domestic customers had purchased 
their requirements on long term exclusive contracts at extremely low 
prices from the other miners—those who had previously participated 
in the International/Coronet domestic arrangement.* 

Coronet did not come in to the domestic field in a substantial way 
until 1939 when, with export shipments decreased by reason of the war, 
they were forced to an aggressive policy, aided by the knowledge and 
experience of John Sheffield, an able executive formerly with Inter- 
national and PEA, who became president of the company at that 
time and who has successfully directed its affairs to date.®° 

The contractual relationships between Metall/O. & C. with Coronet 
were terminated in December of 1940, at which time Coronet joined 
PEA in Metall/O. & C.’s place.*® 

Members and officials of PEA deny that the International /Coronet 
domestic arrangement was ever the subject of discussion in Associa- 
tion meetings. They contend that the arrangement was a voluntary 
one as between Coronet and International. With Burt on the stand the 
following appears in the record: *7 

Q. Would you say the arrangement which you had with International and the 
other companies could be termed a competitive arrangement? 

A. Well, our arrangement was with the International, not with the others, and 
it resulted from the fact that we did not maintain a sales force, were not 


acquainted with the competitive situation sufficiently so as not to be at the 
mercy of the buyer. 


Q. All through these years would you say that it was Coronet seeking Inter- 
national, or would you say it was International seeking Coronet? 
A. A fifty-fifty proposition. 


VI 


Deratines Wirn Broxers Arremprine To ARRANGE Sates Brerwern 
Members or THE ASSOCIATION AND Forreicn Buyers 


A. PROCEEDINGS 


The bill of particulars in this matter raised, as being restrictive 
alleged refusal by PEA and its members to quote or sell phosphate 
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rock for export to domestic competitors of the Association and its 
members. Testimony and evidence relative thereto were received,® 


B. PRE-ASSOCIATION METHOD OF SALE 


Prior to the formation of the association in 1919, phosphate pro- 
ducers in the Florida pebble field followed the practice of appointing 
foreign exclusive agents, who in turn appointed subagents in the im- 
mediate selling territory. In this way, the producers were assured of 
close contact with the buyers for sales and adjustments of accounts or 
complaints. Sales were not generally made to American exporters 
or to American buyers.*® 


C. MODUS OPERANDI 
The Rules and Regulations of the Association provide as follows: 
ARTICLE V—Hxporr Sates 


SEcTion 1. Restriction of members.—No member will, directly or indirectly, 
sell or dispose of, or offer for salé or other disposition, or solicit orders for the 
Sale or disposition of, or be concerned in any way in the sale or disposition of, any 
export phosphate, except through the Association as provided herein. No mem- 
ber will permit the sale or disposition of any export phosphate produced by such 
member or whose sale or disposition is in any way controlled by such member, 
except through the Association as provided herein. All orders and enquiries 
which shall be received by any member for export phosphate shall be immedi- 
ately transmitted by such member to the President. Nothing herein contained, 
however, shall affect or restrict in any way export shipments of phosphate by a 
member solely for consumption in its own works, in foreign countries. 

No member will, directly or indirectly, purchase or acquire the disposition of 
any export phosphate from any person not a member of the Association, unless 
such member has first obtained the approval of the Council by not less than 66 
votes thereof to such purchase or acquisition. 

SECTION 2. Restriction of association—The Association will not, directly or 
indirectly, sell or dispose of, or offer for sale or other disposition, or solicit 
orders for the sale or disposition of, or be concerned in any way in the sale or 
disposition of, export phosphate, except as provided herein. 


The rules and regulations also provide penalties for violations. 
According to Mr. Noyes, who has been an officer of PEA since its 
organization, these rules and regulations have never been violated.®? 

When one of the members of PEA receives an inquiry for quota- 
tion in the export market, this is referred to the Association. The 
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matter is then followed up by the PEA.” In these matters, the Associa- 
tion makes the sale, but does not take title, merely arranging the sale 


for its member.” 
D. POLICY 


A complete statement was made by the executive secretary of PEA 
as follows: °° 


Prior to and during the last war it became obvious that the American manu- 
facturers and producers could not compete individually in foreign markets be- 
cause of combination and restrictions imposed. Protracted hearings were had by 
this Commission, and I am sure that you gentlemen are familiar with them, and 
as a result and with the recommendation of this Commission the Webb-Pomerene 
Act was passed. By this Act any doubt as to the right of American producers to 
combine to operate in a foreign market was removed. 

This Act was of particular interest to the phosphate miners, as the users of 
phosphate in many foreign countries had formed or were then in the process of 
forming strong purchasing combines, many foreign phosphate producers were 
either selling jointly or working in close cooperation with each other, in some 
cases under government sanction or direct government control, and new and rich 
phosphate deposits had been found in foreign countries. It was obvious that if 
the American producer was to remain in the foreign markets, he would have to 
take advantage of this Act in order to compete successfully. The Phosphate — 
Export Association was formed. It was formed as a nonprofit cooperative asso- 
ciation. As previously explained, its method is for the PEA to maintain offices 
where they can be in constant touch with the foreign buyers of phosphate. It has 
designated agents in other areas—agents who are well known in the phosphate 
field and who would only operate under an exclusive agency—it negotiates sales 
and upon completion allots to its members the quantity sold, and the members 
then enter into contracts directly with the purchaser. Thereafter the member 
performs all the functions of an exporter, such as shipping the phosphate by rail, 
loading it on board vessel, arranging for all export documents, taking up bills 
of lading, invoicing buyer and collecting payment. 

PHA is a cooperative selling agency for its members. There are many ad- 
vantages that result from combining—for instance—reduction in selling expense 
and in credit losses, standardization of grades, uniform sales terms, better ability 
to meet centralized buying, better ability to meet foreign competition, and better 
ability to arrange for the most efficient and effective transportation of the 
phosphate to foreign ports. 

Now this joint selling agency would be absolutely useless unless it were an 
exclusive agency. As I understand the Webb Law, it contemplates an export 
association such as we have, and we have difficulty in seeing how an export 
association can usefully function if the members are free to sell at their option 
inside and outside of the association, and at whatever price. A joint selling 
agency, particularly with respect to phosphate, must be able to count on all of 
its member producers to supply the product in such quantities, according to their 
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shares or quotas, as required to fulfill the contracts secured for export; and at 
the prices fixed by the agency. We can find nothing in the Webb-Pomerene Act 
which prohibits a joint selling agency of this character. On the contrary, the 
Act contemplates it. The requirement that the members shall sell through 
the association does not of itself restrain the export trade of any “domestic 
competition” of such Association within the meaning of the Act. Selling through 
the Association, without more, is not restraint of trade under the Act. 

There has been considerable publicity lately with respect to cooperative asso- 
ciations. All cooperative laws—State or Federal, agricultural or export, con- 
template the relaxation of the application of the monopoly laws for the purpose 
of permitting cooperative or association action. Our association is no different 
than these cooperatives which have received all this publicity lately. I know 
it is recognized in fact, and I think substantiated in the law courts, that the 
exclusive agency clause is an essential and well established feature of coopera- 
tive organizations. In a bulletin put out by the Department of Agriculture it 
advocates the exclusive agency for cooperatives and in its form of marketing 
contract recommends and contemplates that “all” the members’ products will 
be marketed through the association. It is my understanding that these market- 
ing contracts have been before the courts on many occasions and the exclusive 
agency provision enforced as a valid one. 

I think there is no argument but that a producer outside the association 
could contract with anyone to be its exclusive sales agent for export. If this 
is sO, why can it not appoint the association its exclusive agent? Would it be 
because of the right to form a combination under the Webb law? But that 
would be inconsistent with the Act and its intention. The purpose of the Webb 
Law was to permit the individuals to combine so that they would be strolger 
in the export market—not weaker. 

Assume permission were granted members to elect to sell either through the 
Association or make sales directly. All of the members would know just what 
business the Association was attempting to get and at what price. If the various 
members were then free to go out and compete with the Association, it is 
obvious that the Association would only get business members did not want. 
It might be argued that all the members would have the same advantage—this 
is not so because of production and quota difficulties—but assuming it were 
true—is that the intention of the Webb law—to make the competitive positions 
keener to the advantage of the foreign buyer. 

The various pebble producers have invested large sums of money in phosphate 
deposits and plants, and they have also invested large sums of money in deveiop- 
ing markets abroad for their products and in building up good will. Now they 
have mined the phosphate and gone to the expense of developing a foreign mar- 
ket, so it certainly seems unreasonable to assert that a person or concern that 
has no such investment, has no phosphate to sell, excepting that which they can 
buy from these producers to sell in the producers’ developed markets, is a com- 
petitor of such producers. The Webb law prohibits the use of the Act to restrain 
domestic competition. We believe that this means that everything else being 
~ equal—the group taking advantage of the rights afforded by the Act shall not do 
so to the detriment of an equal—in other words, another phosphate producer. 
To argue differently would mean that a group who take advantage of the Webb 
law to meet foreign competition must consider as a competitor anyone who 
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wishes to enter a market because there is a trading advantage—and to enter that 
market without phosphate, without investment and even without funds. 

It has never been a general practice in the phosphate industry, either here 
or abroad, for the producers to sell to dealers who accumulate ‘stocks and resell 
to the consumer off the shelf, so to speak. Furthermore, the phosphate export 
business is a highly technical, specialized, and competitive one, and it takes much 
in time, effort, and money to build up and hold a sound and profitable export trade. 
I do not believe that Congress in enacting the Webb law intended that in such an 
industry after the producers who had’ combined under the Act had built up a 
sound and profitable export trade, they should be forced to allow synthetic com- 
petitors to carry off the fruit of their investment in time, effort, and money, 
If this were allowed to happen once, there would be no incentive for the pro- 
ducers to again develop an export market because the same thing would be sure 
to happen again. 

Export trade is generally not something which can be dropped and then picked 
up again at any time. It takes time, effort, and money to build up a good foreign 
market for almost every American commodity, and to acquire the necessary 
good will and confidence in order to hold that foreign market against foreign eom- 
petition. This is especially true with the phosphate export business, which is. 
highly technical, specialized, and competitive. The PHA maintains a staff of. 
trained experts in this country and abroad to develop the foreign markets for 
the phosphate produced by its members, build good will in order to hold these 
markets, and obtain for its members fair prices. Becuase of varying condi- 
tions, the price for various countries sometimes differs materially. It has 
always been the endeavor of PEA to obtain in each foreign market the best price 
possible compatible with a sound development of that market for American 
phosphate. In some markets the PEA was able to obtain for its members a sub- 
stantial export premium, while in other markets the export premium which 
could be obtained was negligible. 

The foreign phosphate markets have always been very sensitive. The foreign 
buyers are generally quick to resent attempts by Americans to do business in a 
manner which is contrary to the way business is done in their countries. The 
foreign phosphate producers are likewise quick to resent having the stability of 
their markets upset by what they consider irresponsible and unnecessary price 
cutting. As the foreign phosphate producers are well organized in strong 
groups—for the most part with their government’s sanction—they are in a posi- 
tion to take punitive action against competitors who they consider are unneces- 
sarily disturbing their markets. 

As an illustration, supposing PEA after a thorough study of market condi- 
tions sold a foreign buyer a substantial part of its next year’s requirements, 
say 50,000 tons, at a price which gave the producers a substantial export pre- 
mium. Then supposing that a week or two later this buyer learned that a 
competitor of his had purchased a like quantity at a substantially lower price 
from an exporter in the U. S. who was practically unknown in the foreign 
export trade, and that this exporter had in turn purchased the phosphate from 
one of the members of PHA. Does anyone Suppose that PHA’s customer 
would continue to buy from PEA? No amount of explaining would ever con- 
vinee him that the PEA had not put something over on him and he would 
turn to the French, Russian, or British producers, who are so well organized 
that such a thing could never happen, or else he would canvass all American 
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exporters and brokers and get them to bid against each other so as to beat 
down the price as low as possible. The broker has no interest in protecting 
the foreign market—if he could buy at the domestic price he could forget the 
export premium and get as little as a penny a ton over the domestic price 
and he would make a profit which he could ordinarily not make. To him 
anything he would make would be gravy because he doesn’t have to protect 
any investment in mines or equipment nor any costly developed foreign mar- 
kets. Such activities would in turn bring down the ire of the foreign phosphate. 
producers who would do their utmost to drive the troublesome Americans 
out of that market, and as they are so well organized and have the advantages 
of lower costs and freight rates, they could undoubtedly come very near 
accomplishing their purpose. They would only be limited by the amount 
of money the individual American producers, with higher costs and higher 
freight rates, would be willing to lose to fight to stay in these foreign markets. 
Such a state of affairs is exactly what Congress intended to avoid by its en- 
actment of the Webb-Pomerene law. 4 

Human nature being what it is, most people will grasp any opportunity they see 
to make money with little or no effort or exertion on their part. Naturally 
when a group of producers who have combined under the Webb Law to pains- 
takingly build up an attractive export business to a point where a substantial ex- 
port premium over the domestic price is being obtained, many persons who have 
invested nothing in time, effort, or money to build up the business will want 
to horn in on it. If the producers who have built up that business were com- 
pelled to sell at domestic prices to anyone and everyone who wishes to horn 
in there would soon be no attractive export business and these people would 
simply discontinue operations. The producers, however, because of their heavy 
investments would be compelled to stay in business—but would they develop the 
export market again for these parasites? The answer is obviously “No.” 


E. OPERATION 


PEA has established a London office. The function of the London 
office is to supervise sales in Europe. The director of the London 
office was given authority to appoint exclusive sales agents in various 
parts of Europe. In Germany, for example, this was always the 
method followed. On some occasions, the Director of the London 
office has accompanied the sales agents in a particular territory to 
see buyers, primarily to sell the buyer on the idea of purchasing 
through the Association—missionary work. He has not made sales 
in territories where there was an exclusive agency. In this way, the 
Association developed two types of territories: (1) Territories in 
which had a contract with an exclusive foreign selling agent, and (2) 
territories in which there was no exclusive selling agent, known as 
open territory.** It is obvisous that the Association could not make 
sales in territories in which it had an exclusive foreign agent in- 
dependent of such agent without violating its agency contract. From 
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time to time, however, sales were made by the Association in exclusive 
territory with prior permission of the exclusive agent.*” 

In 1939, which was the last normal year of operation, PEA had 
exclusive sales agents in most countries.** Generally speaking, those 
countries in which there was no exclusive agent are not substantial 
consumers of phosphate rock. Exceptions are Denmark, Sweden, and 
Canada.®° 

The Far Eastern market has generally been served through an exclu- 
sive agent, Mitsui or Mitsubishi, both of whom maintained offices in 
New York City, and who, between them, had a virtual monopoly of 
the Japanese business from this country prior to World War 2.7 

Since the Association may sell to American exporters or through 
American brokers under section 2 of article V of the rules and regula- 
tions by approval of the council, it has, from time to time, made sales 
direct to consumers in foreign countries? In practical operation, 
each sale is not taken up separately with the council, which gives 
blanket authority from time to time to PEA officials for this pur- 
pose.® 

Such sales as are made, however, by the Association through Ameri- 
can brokers are for shipment to open territory or by permission of the 
agents in exclusive territory. The Association has made many sales 
through American brokers on this authority.* 

Almost every instance where the Association has sold independently 
of exclusive agencies abroad, that is, by their permission, or in open 
territory, has been a case of selling through an American broker. 
The American brokers through whom such sales have been made have 
in no instances been regularly engaged in the phosphate rock business, 
but their inquiries from foreign buyers have been incidental to their 
main line of business.’ These brokers have had no particular interest 
in protecting the foreign market. 

PEA has received very few inquires from American exporters, 
using that term in the sense that the firm desires to buy and take title 
for resale in the export trade; and these few have been sold by the 
Association, It seems, however, that these firms already had the 
business earmarked with definitely known foreign buyers awaiting 
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shipment; also, that they were not regularly in the business of export- 
ing phosphate rock.® 

PEA has found it very important to control the freight rate differ- 
entials, particularly through ports in Europe where foreign competi- 
tion is very strong. Asa result, the general practice in quoting Ameri- 
can exporters and foreign buyers through American brokers for Euro- 
pean ports is cost insurance and freight (CIF).? In other cases, 
however, quotations may be made FOB the port, or FAS the vessel.® 

Examination of the files of the members and PEA revealed 15 in- 
quires from persons in this country concerning phosphate rock for 
export. These files were admitted to the record.® Of these, 13 were 
from persons who were making the inquiry on behalf of a foreign 
buyer, 1 sought to buy for use in one of its manufacturing plants in 
a foreign country, and another wanted to be the sales representative of 
1 of the members. In no instance did the person making the inquiry 
want to purchase and take title for resale in export as an American 
exporter. All of these persons were contacted, and most of them 
replied, advising the Commission that the inquiry which they had 
received from prospective foreign buyers was incidental to their main 
line of business.° In most cases it was the only inquiry ever received. 

These inquiries are briefed as follows: 

In 1937, Tuthill & Co., Inc., 67 Broad Street, New York City, im- 
porters of metals and of metallic minerals, and exporters of metals, 
metal products, ferro alloys, etc., received an inquiry from Cie Franco- 
Americaine des Metaux et des Minerais, Paris, France, who wished 
to purchase American phosphates.” 

As a result of this inquiry Tuthill wrote to Swift, Southern, Phos- 
minco, International, and Cyanamid, asking for the details required 
to enable their principals to reach a prompt decision. Each of 
these companies was a member of PEA at the time and referred the 
inquiry to the Association in accordance with the rules and regula- 
tions2* PEA then contacted Tuthill and explained the European 
situation. It offered to have PEA’s London office contact the pros- 
pective customer in Paris.* Tuthill wrote the following letter to the 
client in Paris :® 
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Phosphates 

Further to our letter of February 5th, we wish to inform you that some of 
the mining companies we approached with regard to the export of Phosphate to 
Hurope turned our inquiries over to the Phosphate Export Association, 393 
Seventh Avenue, New York. This morning they called us up. 

Business seems to be very difficult for while they have a head office in London, 
agencies of minor importance exist practically in every country throughout 
Europe.. Of course, they do not care to deal outside of their agencies, 

The business with Metallgesellschaft as reported by you, was only possible 
as a barter. Otherwise, they deal directly with German consumers, just as they 
do everywhere else through their own agencies, , ; 

A slight chance of starting business may exist were we to act’as buying 
agency for some specific consumer. In this respect we refer to the: suggestion 
contained in our last letter with regard to your Swedish friends. 

Meanwhile, we are trying to find out whether there are any outsiders active 
in the export business who might be interested in dealing with or through us. 


On September 17, 1937, President Grace reported to the council as 
follows : 

OUTSIDE INQUIRIDS: The Pebble phosphate producers have. had two in- 
quiries which have been generally broadcast recently, one by the firm of Tuteur 
& Co. of Brussels who are a fairly large firm of German fertilizer dealers well 
known on the Continent who have recently moved their office to_ Brussels, 
and one by the firm of Tuthill & Company of New York representing Cie Franco- 
Americaine Des Metaux et Des Minerais of Paris, who are a serious, well known 
firm in the metal industry. Such inquiries indicates that there are people 
in Europe who are trying to buy outside of the Cartel which is, of course, natural 
and they serve to remind us of the dangers always surrounding Cartels. 

There were no further negotiations and no business resulted2’ In 
this inquiry Tuthill did not seek to buy, but entered negotiations as 
purchasing agent of the prospective foreign buyer on a commission 
basis.“* This inquiry came up incidental to Tuthill’s main line of 
business. If the sale had been made, Tuthill would not have taken 
title as an American exporter, but the real parties in interest, would 
have been Tuthill’s foreign client and the member of PEA. supplying 
the rock. Since PEA had an exclusive agent in the country where 
the phosphate would have been received, it could not have sold through 
Tuthill without violating its agency contract. 

Dr. John W. Goggin, a dentist in Miami, Fla., received a number 
of inquiries from prospective foreign buyers of phosphate rock in 
1937. Goggin was not interested in purchasing phosphate rock for 
his own account for resale and export as an American exporter, but 
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was interested only as a broker.”! Upon receipt of these inquiries he 
wrote to Phosminco,” who in turn referred the matter to PEA 2* and 
so notified Goggin.2# PEA wrote to Goggin on March 10, 1987, in part 
as follows: 


Your letter of March 6th addressed to The Phosphate Mining Company of this 
city has been referred to us for attention. 

Because of Agency arrangements we have in various countries, it will be 
necessary for us to know the country for which the goods are intended before 
quoting you. Please also advise us the quantity, grade, and time of shipment 
required. 


Goggin, who is also a registered real-estate broker, advised the Fed- 
eral Trade Commission on October 4, 1944, as follows: 


I was interested in phosphate only from a broker’s standpoint. Barly in the 
war I had a number of inquiries if I could furnish phosphate. I tried to gather 
as much information and knowledge of phosphate as possible so as to be able to 
write with some intelligence. I was never able to transact any business on 
phosphate or any of the so-called war minerals and at an early date dropped all 
interest in the minerals. I do not know if this covers what you desire; this was 
as far as I went with phosphate transactions. 


Mr. Martii Merikallio, 1294 Lexington Avenue, New York City, a 
citizen of Finland who had been a resident in this country for 14 years, 
planned to return to his native country in the summer of 1937.27 
With this in mind, Merikallio wrote Phosminco and International in 
April of 1937. He stated in part as follows: 


Are you getting your share of the trade with Finland? Finland is eager 
to further and expand her trade with America. She buys large quantities of 
fertilizers for the agriculture, chemicals for her paper and plywood industry, ete. 

* * * J already have connections in Finland with a Finnish concern of 
long standing which represents foreign firms in Finland and with an organization 
of this type already in existence, I feel confident that we could successfully also 
act as agents for American manufacturers. 

I would greatly appreciate an interview with you to discuss this matter 
further. [Italics supplied. ] 


These companies advised Merikallio that their reports were handled 
by PEA * and referred the matter to PEA. PEA advised Merikallio 
on April 30, 1937, as follows: 
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Referring to your recent exchange of letters with the International Agricultural 
Corporation and The Phosphate Mining Company, we wish to say that we sell 
only raw phosphate rock which is used principally in the manufacture of super- 
phosphate. There is only one superphosphate factory in Finland and that is 
the State factory at Kotka and our business with this factory is handled by 
Messrs. H. J. Merck & Company, Hamburg 8, Germany and our own London 
Office. 

Noyes, who testified in this matter, stated that since PEA had this 
sales arrangement in Finland, it was unable to employ Merikallio’s 
services. °? 

In May of 1937, Mr. Leo Wolf, Produce Exchange, New York City, 
a grain broker whose business is exclusively on a commission basis, re- 
ceived an inquiry from Mr. F. Quattrone, 1 Broadway, New York City, 
who in turn had received inquiries from a client in Italy who was 
seeking to purchase phosphate rock. Wolf thereafter contacted 
Phosminco, who sought to determine the details of the inquiry— 
destination, etc. The matter was referred to PEA, but Wolf has ad- — 
vised the Commission that he saw no chance at the time because of the 
many technicalities involved, to develop business for these foreign 
buyers, and so he “dropped the matter” and “no business whatsoever 
resulted at that time or at any * * * date.”** Wolf also ad- 
vised the Commission as follows: *° 

While above article or merchandise was an unusual one for me, I wish to 
inform you that from time to time all kinds of articles are wanted from one or 
my other correspondent, as they all know me that I am always working entirely 
as a broker and my reputation is such that carry out any transaction in a very 


reliable way,—in other words I always safeguard in every direction the interests 
of buyers respectively sellers. 


Western Export Corp., 1457 Broadway, New York City, received 
an inquiry from a prospective foreign buyer in June of 1938.%* It made 
inquiry of Southern,” who in turn referred the matter to PEA. Be- 
cause of exclusive agency contracts abroad, PEA asked Western Ex- 
port Corp. to give destination, which was refused except to state that 
the material was desired in Continental Europe.” Western Export 
advised on July 5, 1938 that: *° 
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Our client abroad wants to do their own chartering of the vessels in which to 
move the phosphate rock in the event we can come to terms. 


No business resulted from the inquiry from Western Export Corp. # 
The New York office of PEA wrote to the London pice on July 25, 
1938, with reference to this inquiry, as follows: ” 


Referring to your letter #8041, we received an inquiry from this concern a 
couple of months ago for prices on 72% and 68% Florida Pebble Phosphate Rock 
for export and we have had considerable correspondence with them since. The 
position we took was that because of agency arrangements we have in various 
countries we must know the country for which the goods are intended. After. 
consulting their client abroad they advised us they were unable to give the 
country of destination excepting to say that it was intended for the Huropean 
Continent and that the client wished to do their own chartering. We again 
wrote them we were very sorry but in order to protect our agents we had to know 
the country of destination before quoting. 

On receipt of your letter the writer called upon this concern and interviewed a 
Mr. Cohen, who appears to be the whole company and occupies desk room in 
the offices of a * * * law firm. We simply repeated our position as before 
stated but said that we did not want to miss any business and told him if he 
could let us know the country of destination we would see what we coould do. 
He said he did not know the country of destination as his correspondent would 
not disclose this information to him other than that it was intended for the 
European Continent as previously stated. 

The writer is satisfied that Mr. Cohen has no phosphate to sell and that the . 
prices indicated to Fox Roy and Company of $2.85 for 72% and $1.85 for 58% 
f. o. b. South Atlantic Ports are simply the domestic f. 0. b. mines’ prices for 
Florida Pebble taken from some trade journal such as the Oil Paint and Drug 
Reporter and that 58% is a typographical error and should be 68%. 

_ We are wondering if Fox Roy and Company could be the foreign correspondent 
to whom he referred. 


In December 1938, Rex & Reynolds Co., 19 Park Place, New York 
City, made inquiry on behalf of a prospective foreign buyer for quota- 
- tion and a 1-pound sample of phosphate rock from Phosminco, who 
in turn referred the matter to PEA.* PEA then wrote to Rex & 


Reynolds on December 20, 1938, as follows: “ 


The Phosphate Mining Company inform us they have received an inquiry from 
you for prices on phosphate rock for export. 

We are the sole export agents of the producers of Florida Pebble Phosphate 
Rock and do a considerable business in this commodity through sales agents in 
many important consuming countries. As our sales agents invariably enjoy the 
exclusive privilege of selling Pebble phosphate in their respective markets, you 
will naturally understand that it is necessary for us to know in what foreign 
country you contemplate offering phosphate before we can give you a quotation. 
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Noyes, who testified in this matter, stated that no business resulted 
from this inquiry; but that the primary considerations in matters of 
this kind is to learn in what country the foreign buyer is located in 
order that PEA may determine whether or not by selling such foreign 
buyer through an American broker it would violate one of its exclusive 
agency contracts.* 

In November of 1938, Republic Chemical Co., manufacturing and 
importing chemists and exporters of various and sundry chemicals, 
94 Beekman Street, New York City, received an inquiry from a pros- 
pective buyer in Holland. Asa result it made inquiry of several mem- 
bers of PEA for quotations, all of which were turned over to PEA, 
who then contacted Republic for details and destination. Republic 
informed PEA that the material was destined for Holland, and, since 
at that particular time Holland was open territory, it submitted a 
quotation CIF Rotterdam. CIF quotation was made in this instance 
because of the competitive freight situation, and because PEA wanted 
this business, Regardless of PEA’s efforts, no business resulted. 

In December of 1938, G. S. Alexander & Co., Inc., fertilizer brokers, 
Charleston, S. C., received an inquiry from abroad for phosphate 
rock and contacted Phosminco. Phosminco in turn referred the matter 
to PEA. No business resulted from this inquiry.*’ 

In April of 1937, F. R. Fernandez & Co., a firm dealing in groceries 
and provisions at Tampa, Fla., received an inquiry from Eduardo 
Villa, Rua Sant Marta 159, Lisbon, Portugal. Fernandez contacted 
O. & C., who in turn referred the matter to PEA. PEA wrote Fer- 
nandez, on May 3, 1937, that “— 

We regret we are not in a position to quote you prices on Florida Pebble Phos- 
phate for Portugal as we have a gole Selling agency in that country. 

It is noted that Fernandez was not regularly engaged in the phos- 
phate brokerage business but was a grocer; and that the firm did not 
seek to buy the phosphate, but was only acting as a mediator for a com- 
mission between the prospective foreign buyer and the member of 
PHA? 

In August of 1937, Fillette, Green & Co. of Tampa, a firm engaged 
in business as steamship and forwarding agents, received an inquiry 
from a German captain, operating for the Hamburg-American lines, 
on behalf of prospective German buyers of phosphate rock. These 
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buyers requested quotations on approximately 36,000 tons of Florida 
pebble phosphate. Fillette then contacted several members of 
PEA, who in turn referred the inquiries to the Association. PEA, 
in order to protect itself against violation of exclusive agency con- 
tracts, then contacted Fillette, stating that it would be necessary to 
know the country of destination before making quotations. It was 
then advised by Fillette that the phosphate was intended for ports in 
Germany, principally Hamburg. 
PEA then advised, on August 19, 1937, as follows: ” 


Thanks for your letter of August 17th. The fact is that we have a sole agent 
in Germany and cannot quote for consumption in that country. Similarly, we 
have a sole agent in Czechoslovakia, which country receive their goods mostly by 
way of Hamburg. 

We are very much interested in your inquiry because the grade 71/72% is 
not generally known in Europe, especially northern Burope. We regret our in- 
ability to help you in this case, but we would be very much obliged to receive 
any further information you can give us. 


Here again, the company making the inquiry did not seek to buy and 
take title for resale in export, but was seeking only to act as a broker. 
No business resulted from this inquiry.®* 

In August of 1938, E. I. DuPont de Nemours & Co., Inc., Wilming- 
ton, Del., sought to buy phosphate rock from Southern for its own 
use in its Canadian factory. The inquiry was turned over to PEA,** 
who wrote to Southern, on August 30, 1938, as follows: * 

Thanks for yours of the 29th with copy of letter to duPont, and if these people 
are interested I should be very glad to know it as I should like to pay them a 
visit to see if I can make them a sale. 

Thanking you for any help you can give me, I am 

DuPont advised the Commission on August 16, 1944, that it does 
not purchase phosphate rock for resale but “the rock that is purchased 
is used in one of our manufacturing operations.” 

In September of 1938, R. W. Merrick, 702 Interstate Bank Building, 
New Orleans, La., who is in the business of handling contractors’ 
equipment, such as road equipment, draglines, tractors, etc., received 
an inquiry from a prospective buyer of phosphate rock in Japan, 
incidental to his main line of business, and contacted several of the 
members of PEA, who in turn referred the inquiry to the Association.” 
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At that time Mitsubishi Shoji Kaisha, Ltd., a Japanese firm, was the 
exclusive agent of PEA in Japan. PEA, therefore, advised Merrick 
that his inquiry was being turned over to Mitsubishi; and *$ 

Our business with Japan at the present time is rendered very difficult due to 
the fact that Phosphate can only be imported into Japan under license from the 
Japanese Government and the importer can only make payment under exchange 
permits granted by the Japanese Government. We should, therefore, be very 
happy to secure an order from Japan and hope that you can work the business. 


Mitsubishi then wrote to Merrick on September 20, 1938 : *° 


We exclusively are representing Phosphate Export Association in Japan and 
our home offices cover all the buyers in Japan. Naturally we, frankly speaking, 
were rather surprised when the Association advised us of your inquiry. How- 
ever, we would not hesitate to pay consideration to the matter if you could let 
us have details of the inquiry you have received from Japan together with the 
name of buyer you have in mind. 

No business resulted from this inquiry, but, here again, the firm 
making the inquiry was merely seeking to act as an intermediary for a 
commission between the foreign buyer and the Association or its 
member in this country. 

In July of 1936, C. B. R. Fitz-William & Co., Ltd., 907 Security 
Building, St. Louis, Mo., who are brokers of raw materials, received 
an inquiry from a broker in England on behalf of a foreign buyer of 
phosphate rock.® This inquiry was incidental to the firm’s main line 
of business, and is the only one which the firm has ever received for 
phosphate rock.“ This firm then contacted PEA direct, who, because 
of exclusive agency arrangements, asked for destination. PEA then 
quoted the firm and told them that if it was successful in closing the 
business it would give them a brokerage fee of 10 cents per ton.2 At 
this time the Association had an exclusive broker in England, but 
secured his permission to make this particular quotation. However, 
no sale resulted from these efforts.® 

In October of 1943, Duff Chemical Co., Inc., 342 Madison Avenue, 
New York 17, N. Y., had an inquiry from a foreign buyer in Mexico 
and sought to arrange the sale between this buyer and International. 
The latter, however, referred the inquiry to PEA. International 
told Duff, on November 1, 1943, that it was asking the Association to 
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furnish any desired information. PEA then contacted Duff, and the 
latter advised the Commission on August 16, 1944 as follows: ® 


We refer to your letter of August 8, with regard to an inquiry for Phosphate 
Rock. 

At the time we called the Phosphate Association, we did not have all the neces- 
sary specifications from our foreign customer. The Association told us that they 
would be very happy to help us when we had more complete information as to 
what our customers desired. 

We have since written abroad, but so far have had no reply. 


No business resulted from this inquiry. It is seen that Duff did not 
seek to buy and take title for resale, but was acting only on behalf of 
the prospective foreign buyer for a commission. 

In August of 1938, Louis Spigel, an attorney in Miami, Fla., con- 
tacted International a a result of inquiries he had received from 
abroad; and stated that he had been requested by representatives of 
some of the foreign governments, who were interested in buying phos- 
phate and minerals of similar character, to secure same. Inter- 
national referred the matter to PEA and so advised Spigel.® PEA 
then contacted Spigel on August 23, 1938, stating in part as follows. 


We, of course, are anxious for business from every source and would be very 
pleased to obtain details of your inquiry. Whilst it is a fact that we have agen- 
cies in many countries, it may easily be that with your assistance we can con- 
clude business that we could not otherwise get. May we ask you, therefore, to 
let us know what countries you have reference to which desire to purchase raw 
phosphates, and also which grades they are interested in? The grades of Pebble 
Phosphate which we export are: ; 


17/16 % 

75% minimum 
75/T4A% 

10% 

68% 

68/66% 


Thanking you for your inquiry and awaiting to hear from you, we are 


PEA’s letter was then forwarded by Spigel to his foreign clients.” 
He later advised PEA that his clients desired quotations for shipment 
to Osaka, Japan.” PEA then contacted its exclusive agent in Japan, 
Mitsubishi, and-so advised Spigel.” Spigel then contacted another 
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member of PEA, Phosminco, who forwarded same to PEA.” Spigel 
also contacted Mr. Wayne Thomas of Miami, Fla., who in turn referred 
the matter to another one of the producers.” 

All of these inquiries funneled into PEA, but, in the meantime, 
Mitsubishi wrote to Spigel as follows :”° 

With reference to our communication early this month, with the Phosphate Bx- 
port Association, kindly be advised we are exclusively representing the Association 
for export of Florida Phosphate to Japan. 

Our home offices are fully covering the market of this material in Japan and, in 
our frank opinion, we see little chance of your getting into this business. How- 
ever, we would be glad to consider the matter if you really have a buyer or buyers 
in Japan who are seriously interested in buying the material through you. 

Kindly let us know, therefore, details of the inquiry you have at hand together 
with name of the buyer so that we may give further consideration to the business. 

So far as is known no business resulted from this inquiry, but, here 
again, the person making the inquiry, an attorney, found the matter 
incidental to his main line of business, was not seeking to buy and take 
title for resale in export; and the real parties at interest were the pro- 
spective foreign buyers in Japan and PEA and its members in this 
country.” 


Vil 
Restrictive Ciavuses In Domusric Contracts 


The bill of particulars in this matter raised, as being restrictive, 
alleged control by PEA through its members, whereby domestic pur- 
chasers of phosphate rock from members of PEA are prevented, after 
having taken title to the goods that they have purchased, from resell- 
ing same in the form of phosphate rock in the domestic or export mar- 
kets. Relevant testimony and evidence were received in the record.” 

In the early part of 1936, President Grace asked Secretary Noyes 
to check compliance by the members with section 11 of article V of the 
rules and regulations which reads as follows: 78 


Section 11. Outside sales —If and whenever any phosphate shall be exported 
or sold for export by any member except through the Association as provided 
herein, and if and whenever any phosphate produced by any member! or whose 
sale or disposition is in any way controlled by any member shall be exported or 
sold for export by any other person, the quantity so sold or exported shall be 


73 Bx. 496. 

4 Pixs. 384, 885, 600. 

7 Bx, 499. 

7% Tr, 874; Exs. 486-503. é 

7 Tr. 894-900, 1099-1105, 1103-1202 ; Exs. 381, 508-540, 645-648, 673, 677, 679, 689, 
692, 693, 712, 779. 

7 Dx. 381, pp. 10, 11; and see Tr. 894-901. 


PHOSPHATE EXPORT ASSOCIATION ET AL. 819 


555 VII. Restrictive Clauses in Domestic Contracts 


charged against such member’s quota the same as if sold by him through the 
Association, but without prejudice to any liability of such member to other mem- 
bers on account of such transaction, If such member has no quota in the group 
covering the grade of phosphate so sold or exported, then the quantity so sold or 
exported shall be charged against such member’s quota in whatever other group 
such member has a quota in, and in the event of such member having a quota in 
more than one other group, the President shall select the group which most nearly 
corresponds to the phosphate so sold or exported. 


In this request Grace was interested only i in checking export business 
of the members. Noyes, who testified in this matter, stated that the 
Association was not in any way interested in whether or not domestic 
customers of the members resold in the domestic market. 

Noyes followed these instructions, and stated the results of his in- 
vestigations in a memorandum dated February 6, 1936, as follows: 7 


FEBRUARY 6TH, 1936. 
Memorandum re Restrictions in Domestic Contracts Prohibiting Haportation 
and/or Resale 


THE PHOSPHATE MINING COMPANY (Telephoned by Mr. Jersey) 


“No part of phosphate rock purchased under this contract shall be exported 
or resold in the form of phosphate rock and all such rock will be consumed by 
buyer or its controlled, affiliated and/or subsidiary companies. Failure of buyer 
to comply with this stipulation shall constitute ground for the termination of 
the contract as well as damages for breach thereof.” 


INTERNATIONAL AGRICULTURAL CORPORATION (Telephoned by Mr. 
Burckard) 

“Tt is understood and agreed that the phosphate rock purchcased under this 
contract is for buyer’s own consumption and for shipment to buyer’s works 
Ee ee ee ee ee and not for resale as such.” 


THE AMERICAN AGRICULTURAL CHEMICAL CO. (Telephoned by Mr. 
Fajardo) 

The A. A. C. Co. do not use printed form but insert a provision in all their 
domestic contracts that the phosphate rock cannot be resold as such, similar to 
the clause used by the I. A. C. 


AMERICAN CYANAMID COMPANY 

Mr. Fajardo (A. A. C. Co.) believes that the clause used by the American 
Cyanamid Company reads as follows: 

“Buyer represents that the phosphate rock purchased by it under this con- 
tract is for consumption and use in the United States of America by buyer, 
its controlled, affiliated and/or subsidiary companies. In the event that any 
of the phosphate rock purchased by buyer under this contract shall be resold 
or exported, seller, at its option, may terminate this contract forthwith on 
notice to buyer.” 

FE. C. NOYES. 
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Mr. Sheffield (I. A. C.) telephoned that he had called up Mr. Huntington and 
asked if they were inserting a clause in their domestic contracts to prevent 
exportation of the phosphate and Mr. Huntington replied that they were. 

FCN :VB 

This memorandum, found in the files of PEA, gave rise to the ques- 
tion of whether or not the Association had sponsored the inclusion in 
its members’ domestic contracts of clauses restricting the resale of 
phosphate rock in export and domestic markets. An official of one of 
the members who has been a representative of his company for many 
years on the council stated : © 

We didn’t discuss domestic business with Mr. Grace. These are not in the 
export contracts. Our only dealings with Mr. Grace were entirely with export 
contracts negotiated by him. He had nothing to do with our private domestic 
business. He was not even consulted on it in any way. 

All of the members of PEA have such a restrictive clause in their 
domestic contracts. 

An examination shows that these clauses were inserted by the mem- 
bers at different times.’ In several instances the clause was in use 
prior to the formation of the Association. For example, one of the 
companies found an old contract executed in 1907 containing the 
clause.* All of those from the industry who testified in this matter 
stated that the clause had been their company’s domestic contract prior 
to their affiliation. Some admitted, however, that they had modified 
the clause from time to time. 

Some of the material in the record indicates that there was con- 
sideration by members of the Industry, during the administration of 
the National Recovery Administration, of the establishment of uni- 
form domestic contracts, which would incorporate restrictive clauses 
already in use.** However, there is no indication in the record of 
interest by PEA except the memorandum quoted above,* and officers 
and members of PEA deny any further connection than this. Refer- 
ence has already been made to the use of restrtive clause in the Inter- 
national/Coronet domestic sales arrangement as reflected in the sales 
agency contract and the subsidiary domestic sales contracts.’ 

The question has arisen as to whether or not the members were 
motivated in inserting such a clause in their domestic contract by the 
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possibility of resale in the more lucrative export market by domestic 
purchasers because of the wide disparity between domestic and export 
prices. It is true that export prices have been consistently higher than 
domestic throughout the life of PEA.® This has been particularly 
true since the establishment of the cartel in December of 1933.22 With 
Chester Fulton, of Southern, on the stand, the following appears in 
the record: © 


By Mr. Scorr: 

Q. Mr. Fulton, can you tell me this: there is a wide disparity and there has 
been right along all the years between the export and the domestic prices of 
phosphate rock, with the domestic prices considerably lower. Should phosphate 
rock be sold on a domestic contract without that restriction, it would make it 
possible for the purchaser thereof to resell it in the export market at a rather 
handsome profit and still sell under the Association, still sell lower than the 
Association price? 

A. In export? 

Q. Yes. 

A, Let me see if I get that right. There is a difference between the export and 
the domestic price, the export price being larger than the domestic price. Could 
Southern Phosphate sell to someone else, who could turn around and sell that at 
a profit and still be under the export price and sell it through the Association? 

Q. No, that is not quite my question. We will say that Southern Phosphate 
has sold at its prevailing domestic price to a purchaser, without the restriction 
on resale, that purchaser having the phosphate rock at a considerably lower price 
than the export price could resell the same in the export market, and thereby 
practically ruin at least the reputation of the Association abroad. 

Trial Examiner Norwoop. That is, undersell. 

A. They could undersell, yes; they could undersell the Export Association 
abroad and do us a great deal of damage. 

Trial Examiner Norwoop. That would reduce your quota, too, wouldn’t it? 

The WITNEss. Quota in what? 

Trial Examiner Norwoop. Your foreign quota. 

The Witness. Under the French Agreement? 

Trial Examiner Norwoop. Yes. 

The WITNESS. Yes, it would. 

By Mr. Scorr: 

Q. So that the restrictive clause is no less a necessary clause to the successful 
operation of the Association? 

A. Absolutely. 


Other members of the industry admitted that if domestic buyers 
had the privilege of reselling in the export market, it would be pos- 
sible to undersell PEA and still make a profit; and that the Associa- 
tion in such a case would be in a difficult position.” 
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One official stated that the export feature of the restrictive clause 
was desirable in order to prevent outsiders from selling at less than 
the Association’s price.” Another stated that it was inadvisable in a 
highly competitive market as exists in the phosphate rock industry 
to increase the competition; and that, if this clause were not in the 
contract, it would give domestic buyers an opportunity to sell in com- 
petition with producers. Another stated that if this clause were not 
in the contract it would be possible for buyers, whether they be brokers 
or fertilizer companies, to sell phosphate rock in competition with 
PEA and break the foreign price.** Fulton, of Southern, stated that 
the purpose of the clause was to prevent the buyer from becoming 
more or less of a broker in the export business. He stated 


A. It was never intended for domestic use at all. It was never looked upon 
as a restriction upon domestic business. Maybe legally it is, but that was not 
the purpose of it. The other purpose was in our French agreement that we had 
with the French, we had to be quite sure that they would not sell to other people 
in the United States who were not under the French agreement, so that they 
could come out and sell in the EKuropean market.” 

Mr. Arnold of AAC was asked :* 

Q. What is the point in restricting the buyer to consuming the phosphate rock? 

A. What would be the point in Selling to some jobber who was going to resell 
it in competition with us? 

Q. Well, then, the point is to prevent competition on the part of the buyer, 
competition with your company, is that right? 

A. It is to prevent us from selling it to somebody who hasn’t got any use for 
it at all except to sell it in competition with us. 

Mr. Washburn of Cyanamid was asked :” 

Q. Can you tell us what the purpose of your company is in having rock sold 
by it in the United States restricted so that it cannot be resold either here or 
exported abroad? 

A. Yes, sir. 

Q. What is that purpose? 

A. Phosphate rock is sold with very wide spreads in the tonnages, and it is to 
prevent a buyer contracting for more rock than he can use, waiting until market 
conditions change and then reselling the rock. There are cases where people, 
without acidulating plants to make Superphosphate you have to grind the rock 
and put sulphurie acid on it—people without the facilities for doing this have 
bought the rock simply for the purpose of reselling it. 

Q. They would resell it in conipetition with you if they resold it? 

A. No; because we have this restrictive clause in here, but I Say there have been 
cases where that has been done. 
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Q. One of the purposes of this clause is to prevent your own sellers selling 
phosphate rock produced by you in competition with you? 


A. Our own sellers? 

Q. Your own buyers, I mean. 

A. From selling prosphate rock in competition with us? 

Q. Yes. 

A. Yes. 

Q. Hither in this country or abroad? 

A. That is correct. 

Q. And the fact that the export price at least since the formation of the 


Association has been generally higher than the domestic price, is another reason 
for that restrictive clause? 

A. I don’t know anything about that. The clause has been in there in some 
form ever since I have been a department head, and I never discussed it with 
anybody or gave it consideration or know anything about it, so I can’t comment 
on that. 

Mr. Katz of Swift stated :® 

A. No, I can’t tell you the purpose, of my Own knowledge. As I said before, 
I had nothing to do with phosphate rock until March 1940. Mr. Tolson, my 
predecessor, handled it. These contracts were just handed down and any sales 
that were made, we just used that form of contract. 

Q. From your knowledge of the business, can you say that if not the purpose, 
at least the effect is the same as they testified to, namely, to prevent competi- 
tion with Swift & Company by its own buyers of rock produced by Swift & 
Company either here or abroad? 

A. Iam not so sure that I follow you on that. 

Q. You say you don’t know anything about the purpose of the clause. I am 
asking you about its effect. It does have the effect, does it not, of preventing 
your buyers competing with you either here or abroad in the sale of phosphate 
rock? 

A. You are asking me my opinion? 

Q. Yes, that is right. 

A. Well, I don’t know it to be a fact, but I would guess that is about right. 


VIII 
Reiations wrrn NonMEeMBERS 


While Coronet was a nonmember, it agreed with PEA that when 
Metall/O. & C.’s contract with Coronet terminated, it would become a 
member of PEA.*® It also referred inquiries for export phosphate 
rock to Metall/O. & C. or PEA.’ Officials of PEA, however, deny 
that Coronet was in fact a member of the Association during the cartel 
period, when Metall/O. & C. was a member of record. They empha- 
size the fact that Metall/O. & C. objected to any direct correspondence 
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between PEA and Coronet and insisted that everything go through 
them.? 

Prior to becoming a member of PEA in December 1933, Swift ex- 
ported a substantial quantity of low grade phosphate rock to Japan 
through PEA and the Low Grade Association.* Both of these asso- 
ciations had the same officers, occupied the same offices; and their 
membership was generally the same.* Grace reported to the council 
with reference to Swift’s business in Japan, on October 3, 1933. He 
stated in part as follows: ° 


This discussion of Japan naturally brings Swift & Co. into the picture. We 


have had an arrangement with Swift & Co. under which they have received one- 
sivth of the tonnage obtained by the Association (excluding the Phosphate Min- 
ing Oo.). Upon being approached by us for the next year they state that they 


want to have a larger percentage of the business. This, of course, is difficult ~ 


in view of the small amount of business anyhow and especially in view of the 
agreement with The Phosphate Mining Co., setting apart 50,000 tons for them. 
From Swift & Co.’s point of view they could undoubtedly make a contract with 
Mitsui & Co. for a much larger quantity than they have been receiving from us. 
The only reason for their joining us is in order to obtain better prices, but 


under the present conditions Mitsui & Co. will probably grant them the same 


prices as Mitsubishi get from the Association. [Italics supplied.] 


Noyes, of PEA, denied that Swift had been given a quota of Associ- 
ation business as suggested in the above language. His atten- 
tion was then called to Mr. Grace’s report to the council on November 
97, 1933, which reads in part as follows: ° 


Under the agreement reached by Mr. Grace for Japan we have sold Mitsubishi 
for shipment 1934, 125,000 tons to Japan and 25,000 tons to Korea of 68/66% at 
a price of £2 7s. 8d. per unit per ton of 1,000 kilos f.0.b. loading port, which at an 
exchange rate of say $5.20 to the Pound gives us a price of $4.30 per long ton 
t.o.b. loading port. The Egyptian producers having just completed the sale of 
their first 200,000 tons to Japan for 1984, we are now in a position to sell Mitsu- 
bishi an additional 55,000 tons 68/66% at the same price for 1934. These 
quantities are subject to reduction by whatever quantity Swift may sell outside 
of the Association, but the worst feature of their selling outside of the Asso- 
ciation is that if they sell to Mitsui or Dai Nippi in Japan these people will com- 
pete with Mitsubishi for freight and this will run the freight up and make it 
difficult if not impossible for Pebble to sell its quota under the Japanese agree- 
ment excepting at a reduced price. I have urged Mr. Tolson in the event of a 
break with the Association to sell his rock only through Mitsubishi and have 
authorized Mitsubishi in that event to buy from Swift at the same prices as they 
pay us all the rock Swift want to sell for shipment 1934. I cabled this plan 
on to Mr. Grace and it meets with his approval. Mr. Tolson tells me, how- 
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ever, that Mitsui have offered Swift a higher price. Mr. Grace advises that if 
necessary the Japanese entente can be broken at the end of one year. - 

Noyes, however, persisted in his statement that Swift was not given 
a definite share, but only a definite quantity. His attention was then. 
called to a letter from PEA to Swift dated October 13, 1933, reading 
in part as follows: 7 

I discussed this matter at the last meeting of our Directors this week and in 
order to effect the purpose I have in mind I am authorized to offer you participa- 
tion of 6% in all the business we can do subsequent to the date of your joining 
the Association. This will of course, include Japan as well as all other countries 
to which exports are made. This percentage is less than the one-siath participa- 
tion in the Association Japanese business which you have hitherto enjoyed but, 
as pointed out, it would cover the entire business of the Association instead of 
only the Japanese business. [Italics supplied. ] 

The obligation which the Low Grade Association assumed in the: 
Swift contract was inherited by PEA when the former was absorbed by 
it in 1933. During this period in which Swift sold through PEA, its 
export prices were fixed by the Association.6 Examination of the files 
in the Export Trade office of the Commission show that the Low Grade 
Association made note in its annual reports of the fact that it was 
exporting for a nonmember—Swift.® ; 

During the negotiations between PEA and Swift to bring the latter 
into membership, PEA had suggested that under the new plan, Swift 
would have a 6 percent participation in all business including Europe, 
instead of only 6 percent of the J apanese as had hitherto been the case. 
This naturally led to the question whether Swift had agreed during 
this period of operation, since 1929, to stay out of Europe. Noyes 
stated that it was not his understanding that there was such an agree- 
ment; that he recalled that, prior to the operation of the International 
agreements, Swift was not producing high grade and was not interested 
in Europe.” 

At about this same time, Swift sent a telegram to PEA dated Novem- 
ber 9, 1933, in which he stated in part that: 

WH ARE GIVING IT FURTHER STUDY AND EXPECT TO POINT OUT 


OBJECTIONABLE FEATURES SHORTLY IN THE MEANTIME WH DO NOT 
HXPECT TO OFFER ANY ROCK TO JAPAN OR EUROPE. 


In reply to this, PEA wrote Swift on November 10, 1943, stating in 
part :” 
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We appreciate your willingness to refrain from offering any rock to Japan 
or Hurope pending settlement of the points of difference between us. 

Noyes admitted this was true; but stated he thought Swift was just 
as anxious as PEA not to prejudice the American phosphate business 
during the period of negotiations with the French, which he said would 
have happened if Swift had offered in Europe at a lower price than 
PEA had tentatively agreed on with the French. 

In spite of these arrangements and prpoosals between Swift and 
PEA, the former raised the technical legal point in its letter to PEA 
dated November 8, 1933, as to whether or not PEA had any agree- 
ments by, or through which it acted as selling agent for nonmember 
producers.** 

Swift also cooperated with PEA while a nonmember on article V, 
section 1 of the rules and regulations. In September of 1933, Swift 
received an inquiry from Mr. C. A. Palmer of San Francisco for the 
export sale of rock destined for Japan.® The inquiry was referred 
to PEA and no business resulted.” 

Phosminco resigned as a member of PEA in the middle 1920’s and 
did not rejoin until September 1933. On January 10, 1927, Grace 
reported to the council that Phosminco and Swift, nonmembers, had 
shipped about 80,000 tons outside the Association.’® In the same re- 
port, Grace discussed the situation existing in the Japanese market, 
particularly with reference to the efforts of the Association to place 
some high grade phosphates in that part of the world, and the efforts 
of Mitsui to exclude Morocco by pushing %2 percent pebble. It ap- 
pears that Mitsui had made representations to this effect, but that in 
the meantime it had performed in an opposite manner and purchased 
two cargoes of Moroccan phosphate for 1928 to Japan. 

The New York Office informs us that this was done over their protest. It is 
possible that Mitsui’s Home Office decided that it was necessary to do ‘this in 


order to reestablish amicable relations with the Dai Nippon Fertilizer Company, 
who have been buying outside of Mitsui. While our contract with Mitsui does not 
include 75/74%, nevertheless, we have repeatedly and emphatically expressed 
our views to them respecting this grade and Morocco and it is a keen disappoint- 
ment to us to have them buy Morocco. The New York Office professes to be 
equally disappointed and while claiming that they cannot at the moment take 
any 75/74% they offer to take a minimum of 120,000 tons of 68/66% for the next 
contract period of twelve months commencing July 1, 1928, provided we can in- 
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clude The Phosphate Mining Company in our group. This will be an increase of 
33144% over their minimum undertaking for the year ending June 30, 1928,” 
[Italics supplied.] 


Grace reported again to the council on August 14, 1928, as follows: ?° 


PHOSPHATE MINING COMPANY—CANADA.—The Phosphate Mining Com- 
ppany have for several years enjoyed the inside track on business to the Electric 
Reduction Company in Canada, amounting to some 12,000 tons per annum. With 
the Metallgesellschaft now in the picture it is problematical what price can be 
obtained for this business. It will be remembered that The Phosphate Mining 
Company since leaving our organization have cooperated with us in Europe, 
Japan and Canada, but this year they have refused to cooperate with us in Japan 
although continuing to cooperate in Europe. [Italics supplied. | 

Noyes of PEA was asked to explain what Grace meant by the word 
“cooperate.” He stated that, since Phosminco had no high grade ton- 
nage during this period, he could not understand how they, as a non- 
member, could cooperate for export to Europe. He attributed the re- 
marks to a misunderstanding on the part of Grace who is now dead! 

On July 19, 1933, the council passed the following resolution with 
reference to Phosminco who was still a nonmember.” 

RESOLVED, in order to enable Mr. Grace to carry on negotiations with the 
Morcocean, Algerian and Tunisian phosphate producers for and on behalf of all 
Pebble Phosphate producers (excepting Swift & Co.), that he be and hereby is 
authorized to commit the Association to purchase from the Phosphate Mining 
Company up to 30,000 tons Highgrade Pebble per annum for a period of three 
years commencing July 1, 1933, at the average price of Association export ship- 
ments prevailing at time of shipment, swbject to the Phosphate Mining Company 
agreeing not to sell any Pebble Phosphate for export during such period eaxcept- 
ing for shipment to Japan under their existing agreement with Mitsubishi. 

FURTHER RESOLVED, That the quantities so purchased from the phosphate 
Mining Company shall be taken by the respective members in proportion to their 
respective quotas. [Italics supplied. ] 

On October 3, 1933, Grace reported to the council with reference to 
Phosminco, who in the meantime had rejoined the Association on Sep- 
tember 1. Mr. Grace proposed that, for the purpose of adjusting the 
division of sales made during the period August 8 to August 31, 1933 
by PEA and Phosminco, and, in heu of any other division of such 
sales, Phosminco’s quota should date from August 8, 1933, instead of 
September 1, and the quotas of all of the members should be adjusted 
to conform therewith in accordance with the rules and regulations, 
and that all sales made by PEA and/or Phosminco during said period 
should be applied against the quotas so adjusted of the respective 
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members in the same manner as though Phosminco had been a member 
since August 8, 1933.% The council passed the proposed resolution. — 
It appears that, during this period, Phosminco and PEA had agreed 
upon export prices even though Phosminco was not yet a member.”4 
Noyes, of PEA, stated that the action of the council taken on Octo- 
ber 3, 1938, was for the purpose of dating the entrance of Phosminco 
to membership back to August 8, 1933, instead of September 1.75 

During the period when PEA was negotiating with Metall/O. & C. 
to become a member of the Association, it agreed with Metall/O. & C. 
on export prices even though the latter was not yet a member.” 

Noyes was asked what the policy of PEA would be in the future with 
reference to its relations to nonmembers, i. e., whether or not, if it 
should receive an application from a nonmember for a percentage 
quota at prices to be fixed by the Association it would accept same. 
‘He stated that it had been his belief that the Association could legally 
do that under the Webb law, and cited an opinion expressed in a pam- 
phlet published by the Commerce Department in its Comparative Law 
Series. However, he stated that the Association had no fixed policy 
and that if such an arrangement should be entered into the Federal 
Trade Commission would be notified.2” 


IX 


Dip PEA anp Members Controt Domestic Prices at Levets WxHiIcH 
PreveNntEeD ApprtionaL PHospHatr Rock Propuction 


The bill of particulars in this matter alleged price control at levels 
which have effectively prevented new or additional production of 
Florida pebble phosphate rock. . 

Examination shows that compeition in the domestic market has con- 
sistently been severe, characterized by price wars driving the prices 
to near the cost of production, long-term exclusive contracts, etc. Be- 
cause of this evidence, this paragraph was not further explored.” 


xX 


Finine or INFoRMATION 


It was stated in the bill of particulars that PEA had failed to 
describe fully the method and plan by which its business is done and 
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‘to state its relations with other associations, corporations and indivi- 
duals. Examinations was made and evidence was received bearing 
on this mater.” 

The responsibility for filing reports and information with the Gov- 
ernment and the Federal Trade Commission under the Webb-Pomerene 
law was that of the president, Morgan Grace, subject to final decision 
of the council on matters of doubt. However, Grace generally left the 
matter up to Secretary Noyes, who has been executive secretary since 
Mr. Grace’s death in July 1943. So far as is known, the question 
of whether or not material should be filed with the Federal Trade Com: 
mission has never been presented to the council.” 

The council gave Grace very wide latitude so that generally he did 
not have to ask their authority on individual matters and proceeded 
on his own discretion. 

As a matter of practice, the secretary prepared the minuates and 
records of the Association, and, because of his familiarity, filing of 
information with the Federal Trade Commission was naturally a 
matter shared between him and the president. 

Swift had done its export business through PEA and the Low Grade 
Association during the latter 1920’s and up until it became a member 
in 1933. This matter was reported to the Federal Trade Commission 
in the annual reports of the Low Grade Association.“®? When Swift 
was considering entrance to membership in PEA it consulted its 
attorneys, who raised certain legal points. As a result, on November 
8, 1933, Swift wrote to PEA in part as follows: * 

Our attorneys have asked me to obtain, if I can, the following information con- 
cerning the Phosphate Export Association: 

* * * Bo ok * * 

(e) Assurance that the Association has compiled with the law in filing its 
annual reports with the Federal Trade Commission, particularly whether it has 
been required to file or has filed copies of agréements between itself and foreign 
associations or cartels. 

This inquiry no doubt was prompted by the fact that Swift knew 
PEA was at that time negotiating with the French, Hardphos, and the 
Egyptians for the French, Hard Rock, and Japanese agreements. The 
Associations replied on November 9, 1933, as follows: * 
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Replying to your letter of the 8th instant, I give below the answers to the 
questions asked by your attorneys: 

* * x * * * * 

(e) I beg to assure you that the Association has most carefully complied 
with the law in filing annual reports with the Federal Trade Commission each 
year since it was organized and has moreover kept the Federal Trade Com- 
mission promptly informed of any substantial changes in organization. The 
Association has never made any agreement between itself and foreign asso- 
ciations or cartels and, therefore, has never had occasion to file copies of such 
agreements. In the event that the agreements with foreign producers, which 
Mr. Grace is now negotiating, are concluded, the Association will act on advice 
of counsel in respect to reporting such agreement or agreements to the Federal 
Trade Commission. It is my understanding, however, that the law requires 
such agreements should be reported to the Federal Trade Commission. 


In the meantime the Hard Rock, French, and Japanese agreements 
were entered into. Noyes, having in mind statements made to Swift 
of what would be done in the event international agreements were en- 
tered into, and schedule (E) of the annual reports required to be 
filed with the Federal Trade Commission, calling for a statement of the 
relations of the Association with other associations, corporations, 
individuals, or partnerships and of its general method of doing busi- 
ness, wrote the Association’s attorney on December 27, 1933, calling 
his attention to the international agreements, and asking whether or 
not, under the Webb-Pomerene law and the requirements of the Federal 
Trade Commission as stated in schedule (E) of the annual report, this 
information should be given to said Commission. Harley L. Stowell, 
the Association’s attorney, was in the hospital at the time, but J. 
Seymour Montgomery, Jr., Esq., a member of Mr. Stowell’s firm, 
advised the Association on the matter as follows: % 

Your question specifically was as to the necessity of mentioning the recent 
French and complementary agreements under subdivision (e) of schedule 1 
of the report, which requires a brief statement of the methods and plan under 
which the Association’s business is done, and of its relations with other asso- 
ciations, corporations, and individuals, together with such other information 
as Should be in the export files of the Federal Trade Commission. 

It is my conclusion that the same statement under this heading can be made 
in the 1933 report as was made in the 1932 report, without making any reference 
to the contracts mentioned above. From my reading of the statute involved, 
it appears to me that what is required is a rather general statement as to the 
organization, business conduct, practices, Management and relations to the 
other associations, corporations, partnerships and individuals. These recent 
contracts seem to me to be within the category of particular pieces of business 
which have not altered the general methods and practices of the Association. 
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Noyes stated on the stand * that, in accordance with the above 
opinion, PEA did not advise the Commission of these agreements in 
its annual reports, January 1, 1934, to the date of the hearings in 
this matter, but, that, in 1939, copies were given to Attorney-Examiner 
Herbert L. Propst, of the Federal Trade Commission, who investigated 
PEA at that time. 

Examination confirms Noyes’ statement that PEA did not file with 
any of its annual reports the international agreements entered into.°* 

Noyes emphasized the word “brief” in schedule (E) of the annual 
report required to be filed with the Commission, and the fact that this 
schedule called for “other information as we deem should be in the 
export files of the Federal Trade Commission.”®® He does not believe 
that the international agreements altered the method and plan of 
Association business, but stated that the Association was still governed 
by the rules and regulations after the agreements were entered into; 
that the international agreements were merely superimposed over the 
rules and regulations and did not alter them, and that PEA continued 
to operate in exactly the same way through its agents as before the 
signing of these agreements.® He admitted, however, that the agree- 
ments affected the Association’s relations with other associations, cor- 
porations and partnerships.* 

The members of PEA were asked whether or not it had been their 
understanding that these international agreements were to be filed 
with the Federal Trade Commission. They stated that it was their 
understanding, and that they thought this had been done. With 
Noyes on the stand, the following appears in the record: “ 

By Mr. Scott: 

Q. Now, Mr. Noyes, for the future, what is your understanding with reference 
to the information, the type of information which the Commission may have in 
mind if it should ask you for a description of your methods and plans of doing 
business and your relations with other associations, corporations, individuals, 


and partnerships? 
A. Frankly, I don’t know just what the Commission wants. Our position, 
that is, the position of the Phosphate Export Association, has always been that 
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188; Japanese agreements, Exs. 193—-A through F, 194-197, 198—-A through F; Pacific 
agreement by the high and low grade producers, Hx. 761—A through D. The Kosseir 
agreement is not in the record, but see supra IV, G. 

Sele 22 isl 23: 

40 Tr. 1122-1125. 
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S7tr 129, LA30s 


832 FEDERAL TRADE COMMISSION DECISIONS 


XI. Conclusions FIT Gx 


it was willing and anxious to give the Commission any information regarding 
our business that the Commission wanted. 

Q. You feel that the Commission should make a specific request? 

A. I think the request for a brief description is very nebulous. It doesn’t, 
frankly, mean much to me. I am in a great deal of doubt as to what to report 
and what not to report. 

If I reported, for example, every person, firm, or corporation, that we had 
contacted during the year, it would be quite a volume. Just what the Com- 
mission wants I don’t know, but whatever it wants, if it could be made clear 

to us, We will be very glad to report it, and that hag always been the position 
of the P. BE. A. 

Q. You feel that officials of Associations would prefer to have a detailed ques- 
tionnaire, rather than a general request for information? 

A. We would be glad to have. 

Q. Would it help? 

A, Yes; it would help us very materially. 


Examination of the answers made by PEA to schedule (D) of the 
annual reports filed with the Commission, and of the minutes and the 
rules and regulations of PEA, has shown that PEA has given therein 
complete information with reference to its Association agreement, 
rules and regulations, and amendments thereto. 


XI 
ConcLusIONS 
A. CARTEL AGREEMENTS 


The cartel agreements, entered into in 1933, 1934, 1936, and 1937, by 
PEA, Hardphos, the French North African group, Curacao, the Egyp- 
tians, and the British Phosphate Commission, present the most im- 
portant phase of this investigation. Of these, the principal ones are 
those entered into in December of 1933—the French, Hard Rock, and- 
Japanese. The evidence concerning all of them has been examined 
with a view to determining their purposes, operation, and effect, both 
from the standpoint of their competitive effect in the domestic market 
and their utility in promoting the foreign trade of American 
exporters. 

The purpose of the principal agreements, taken in conjunction with 
the auxiliary and supplemental agreements, was to control the sources 
of supply and fix the prices of phosphate rock to and in the principal 
markets of the world, i. e., the European and Far Eastern. There is 
evidence from which it can be concluded that one of the objectives of 
the American parties was to prevent imports into the United States, 
although the volume of phosphate rock from foreign sources shipped 
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into this country has never been significant, principally because of’ 
economic disadvantages. 

The cartel stabilized the markets at more attractive prices than were 
attained by producers, both American and foreign, in previous periods - 
of operation. Apparently the prices so secured were not so high, 
however, as to prevent the development of and increase in the use of 
all grades of phosphate in agriculture and industry. 

In 1982, the year prior to the formation of the cartel, pebble exports 
through PEA had dropped to 477,886 tons, which was lower than in 
any year since 1922 and only about one-half of that shipped in 1930: 
Competition from abroad was severe, and PEA had a disadvantage in 
higher costs of production and ocean freight to the principal export 
markets, without any advantage in grades of phosphate produced. 
Egyptian and Pacific phosphates were steadily cutting into PEA’s 
business in the Far East; and the French North African group was 
gaining in Europe at the expense of the American exporters. In the 
_ same year, Hard Rock shipments to Europe dropped to less than one- 
third of the 1925 business—the tonnage being only 44,240 tons, or 
about 1.4 percent of that enjoyed by the French North African group. 
Im this situation, representatives of PEA and Hardphos went to 
Europe in 1933, where they negotiated with the French North African 
group. PEA negotiated also with the Egyptians. Conversations in 
Europe culminated in the French, Hard Rock, and Japanese agree- 
ments, to be later supplemented by the Curacao, Kosseir, second 
Japanese, and Pacific High Grade agreements. 

By means of the phosphate cartel thus established, competition out- 
side of the United States and its possessions, among the parties, who 
represented a majority of the world’s producers of phosphate, was 
. eliminated. Only one major source of supply, the Russian, remained 
outside of the cartel. It steadily gained ground in Europe, particu- 
larly Germany, before and during the cartel operations. A method of 
fixing prices was adopted by the cartel and the percentages of the 
total amounts sold in these markets to be supplied by each party were 
agreed upon. 

As far as PEA and Hardphos, the American parties to these agree- 
ments, were concerned, each received a larger share of export business 
under these agreements than they had enjoyed before. Whereas PEA 
had done only 12.94 percent of the European business in the 5-year 
period prior to the establishment of the cartel, it shipped 13.54 percent 
in the first 5-year period immediately following. Hardphos had done 
only 1.05 percent of the European business in the pre-5-year period 
as compared with 2.01 percent in the 5-year period afterward. Com- 
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paring these same periods, the total United States exports to Europe 
increased from 13.99 to 15.55 percent. Exports to Europe from foreign 
producers, parties to these agreements, in these same periods, decreased 
from 86.01 to 84.45 percent. In terms of tonnage as well as of per- 
centage participation, PEA’s total export business—Europe, the Far 
East, and other markets—increased during the period of operations 
under the cartel. In the first year of operations under the cartel, 
PEA exported 873,790 tons as compared with 477,886 tons in 1932. 

In the United States because of the importance of fertilizer in 
the domestic agricultural economy, publie policy has in general been 
directed toward insuring an adequate supply at reasonable prices. 
Since World War I, with the exception of the year 1931, export prices 
for phosphate have been consistently higher than domestic prices, the 
latter having at times been very nearly cost of production. Presum- 
ably, the higher export prices aided American producers, in part, at 
least, in maintaining the lower domestic prices, and a deprivation of 
the profitable export markets might have, and probably would have, 
resulted in price increases in this country. This comparable price 
advantage in export ranged from 4 cents per ton in 1933 to $2.51 per 
ton, or over 113 percent in 1938. The domestic price of $2.51 in 1938 
was lower than for any year since 1919, except 1937, when it was $2.14. 
From 1933 to 1939 the average export price was $4.26; the domestic, 
$2.43. Average annual tonnage averages also increased from 536,533 
tons for the period from 1919 to 1933 to 939,888 tons for the period from 
1934 to 1938 . 

All the evidence in the record points to the fact that there is an 
abundant supply of phosphate rock in the United States, sufficient 
for all needs in the foreseeable future, so no question as to a depletion 
of natural resources in the United States appears to be a factor re- 
quiring consideration. 

While these cartel agreements were monopolistic devices for en- 
hancing the profits of both American and foreign producers, they can- 
not be said to have decreased (in fact, they apparently increased) the 
volume of exports of phosphate rock from the United States, or to 
have effected restraints upon domestic trade, except as hereinafter 
indicated. 


B. DEDUCTION OF NONMEMBER SHIPMENTS FROM EUROPEAN QUOTA 


The French agreement stipulated that should shipments of phos- 
phate for any one year to Europe of Florida land pebble phosphate 
by producers or shippers not members of PEA, or not under contract 
to sell through PEA, exceed the agreed quota in any one year, the ex- 
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cess tonnage would be taken into account in determining the quota 
for the following accounting year. In other words, any shipments of 
pebble phosphate from this country made by producers outside of the 
Association was to be deducted from the Association’s quota. It was 
further stipulated that if in any one year shipments from such out- 
side sources so made to Europe should exceed 120,000 tons, PEA, 
“after having attempted in good faith to prevent or limit this competi- 
tion” might then require the reopening of the agreement, in which 
case the parties agreed to endeavor to reach a satisfactory adjustment 
within the spirit of the agreement, failing which, said agreement 
might be terminated. 

The purpose of this provision was to control the supply of pebble 
phosphate from the United States by penalizing PEA in the event 
any phosphate rock was shipped to Europe by nonmember producers. 
This penalty was in the form of a pro tante deduction of the volume 
of such outside shipments from the quota agreed upon. It is apparent 
that should PEA be unable to control export shipments by outside 
American producers or shippers, it would be deprived of its European 
market to the extent that such nonmembers were able to market their 
product in that area. 

This commitment by PEA provided a motive for, and would natur- 
ally be expected to result in, a policy of preventing in any way possible 
the exportation of pebble phosphate by nonmember American pro- 
ducers from this country to Europe and the Far East. The record in- 
dicates that such was the policy followed by PEA after 1983, and that 
PEA was at all times highly sensitive to threats of new production 
and exportation by anyone seeking to enter the industry and was active 
in preventing same. While the evidence falls short of establishing 
that the policy and activities of PHA alone forestalled new production, 
it is a fact that there was, during this period, only one nonmember 
American producer, although other deposits were available for new 
or renewed production. It is true that many factors may have con- 
tributed to this situation, and it may be significant that PEA’s policy 
was designed to persuade all American producers to enter the Asso- 
ciation rather than to keep any of them out, and no applicant was 
ever rejected. 

Nevertheless, the conclusion is reached that the commitment made 
by PEA in the French agreement that it represented all American 
production for export to Europe, and that it would deduct from the 
American quotas provided for in such agreement, any pebble phos- 
phate shipments from this country to Europe made by nonmembers, 
taken in connection with agreement to attempt to prevent or limit 
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such outside competition and the indemnity clauses providing for the 
payment of liquidated damages for any excess tonnage marketed over 
and above such quotas, had the capacity and tendency to forestall and 
restrain the production and exportation of this product by American 
producer competitors, potential, if not actual. It follows that poten- 
tial production and the entry of new producers and exporters into 
the export trade may have been deterred, if not actually prevented. 
This practice and policy is prohibited by law and affords the basis for 
recommendation that PEA rescind such covenants and refrain from 
entering into like or similar ones in the future. 

The same conclusion follows with reference to the outside dedue- 
tion clauses in the Hard Rock, Curacao, and First and Second Japa- 
hese agreements. 


C. ACTIVITIES RELATING TO IMPORTS INTO THE UNITED STATES 


The French agreement contains the following provision: 


During the continuance of this agreement, no agreement affecting deliveries 
of phosphate in Europe or which may harm the interests of one of the groups 
in another region (reserving to the American group full liberty of action in the 
United States of America) may be negotiated without the approval of the two 
groups which participate in the present agreement. 

On its face, this provision limited the activities of the two groups 
in markets all over the world, except the United States, where PEA 
was free as far as foreign producers were concerned. Neither group 
was free to negotiate an agreement relating to a market outside of those 
already allocated without the approval of the other group. The mean- 
ing of the clause “reserving to the American group full liberty of 
action in the United States of America” is not too clear, but, taken in 
conjunction with the provision in article III, to the effect that in 
France the members of the North African group shall have full liberty 
to fix prices for North African phosphate for delivery to and con- 
sumption in France, by French factories, without the agreement of 
the American group, it can be construed as an understanding that the 
French would stay out of the United States in consideration of the 
American surrender of the French market. This is supported to some 
extent by a suggestion of Phosphate Mining Co., which, in a letter 
dated August 30, 1933, to PEA, in discussing the proposed French 
agreement, stated : 


Naturally also the agreement should provide that during its life the French 
producers will not ship their rock to the Unitea States. 


In connection with the Curacao agreement, PEA requested a com- 
mitment from Curacao that the latter’s shipments to the United States, 
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which consisted of an occasional cargo for use in cattle feed because 
of the very low fluorine content, would not be increased. In response, 
Curacao stated, in a letter under date of June 5, 1934, that it had no 
intention of increasing the shipment of Curacao phosphate beyond the 
figure aimed at and occasionally attained, of about 100,000 tons per 
annum, to all markets. Curacao then, after remarking that Europe 
provided a better market, stated that unless and until conditions 
changed, there was no likelihood of shipments to the U. S. A. becom- 
ing important. Curacao then gave a definite assurance that there 
would be no policy of “dumping” Curacao phosphate in the United 
States, as far as it was concerned. 

From the above, it is apparent that there is enough in the record 
in this proceeding to indicate that PEA did have discussions and per- 
haps understandings with the North African producers and with 
Curacao concerning the matter of restricting prospective shipments 
of pebble phosphate rock into this country by those foreign groups. 

Any interference with or arrangements looking toward a restriction 
of imports into this country constitutes, of course, a restraint on 
American domestic trade, and as such, is a violation of law. It is 
concluded that the record in this connection affords a sufficient basis 
for a recommendation to PEA that such activities be discontinued in 
the future. 


D. RESTRICTIONS ON WITHDRAWAL FROM ASSOCIATION 


As collateral to the French agreement, PEA adopted a resolution 
‘whereby each member bound itself to retain membership in PEA 
during the continuance of the French agreement, provided, that if 
any member found it necessary to resign, such resignation should not 
become effective unless and until such member entered into an agree- 
ment with the Association providing that all sales by it or for its 
account of phosphate rock for export to Europe should continue to be 
handled by the Association during the life of the French agreement, 
with the same quota as that existing prior to the resignation; and 
provided further, that the Ore & Chemical Corp. should be bound 
only during the continuance of its existing contract or an extension 
thereof with Coronet phosphate; and provided further, that if Swift 
& Co. should exercise its privilege (which it insisted upon and received 
when it became a member) of resigning from the Association, by 
giving 60 days’ notice at the end of any calendar year, said Swift 
& Co. should thereupon be freed of all obligations under the French 
agreement. This resolution placed a restriction around the right of 
a member to withdraw from the Association, and contemplated that 
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im the event: of the resignation of any member, except O. & C. and 


Swift, PEA should continue to handle the exports to Europe of such’ 


ex-member, While certain restrictions on the right of immediate 
withdrawal from an association may be necessary and justifiable, it is 
not considered that a restriction which might run for a period of 
LO years, as im this situation, is reasonable. The provision requiring 
an exsmember to market its European exports through PEA raises 
the question as to whether or not an Association may, by agreement, 
handle the export trade of a competing nonmember preducer. Such 
an arrangement necessarily means that the Association and the non- 
member by agreement fix the prices, terms and conditions upon which 
the memmember’s sales are made in export trade. While such an 
arrangement as among the members may be said to be valid under the 
terms of the Webb-Pomerene Act, it is not considered that associa- 
tions may deal with nonmembers in this manner without entering 


into unlawiwl agreements and thus violating the Sherman Act, which ~ 


prohibits contracts in restraint of foreign commerce, except such con- 
tracts as may be entered into by members of a Webb law association 
organized amd acting under the provisions of that law. 

In this commection, the record shows that the Association did, prior 
to 1982. market phosphate rock in the Far East for the Phosphate 
Mining Co. and for Swift & Co., neither of which were then members. 
These agreements appear to come within the ban of the Sherman Act, 
for the reasons above stated. 

Tt is comsidered, therefore, that there is a basis for a recommenda- 
trom by the Commission to PEA that it adjust its business to elimi- 
nate rules umreasonably restricting the right of a member to with- 
draw, amd policies whereby it entered into contracts to fix prices, 
terms and conditions, and allot quotas for the sale in export trade of 
the prodwets of a competing nonmember American producer. 


EH. ALTENATION OF MINERAL DEPOSITS BY MEMBERS 


The Association adopted the following resolution on October 10, 
1933: 


RESOLVED, That no member shall dispose of its mineral deposits (used or 
useful fer the production of phosphate) in whole or in part or of control 
over @ispwsi of the production theref, without first making effective ar- 
rangetenmts whereby the transferee or successor in ownership er contre) shall 
conte performance of such member's agreement as hereinaheye provided 
in the case of nesignations. 


rhis resolution was adopted as a protection to the Association 
on Its commutments in the French agreement. During the negotia- 
be S fo) 
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tions for that agreement, the French insisted on a long term for the 
reason that it was necessary “in order that the mines may be tied 
and be prevented from breaking away from the entente at the insti- 
gation of brokers or dealers, who might guarantee phosphate tonnage 
in excess of present quotas.” 

Swift & Co., when it entered the Association in 1933, expressly 
refused to be bound by the above resolution. However, it was re- 
affirmed in 1934 when the French agreement was ratified. Later, 
in 1936, however, this resolution was rescinded and has been inopera- 
tive ever since. 

The effect of this resolution, while it was effective, taken in con- 
junction with the terms of the French agreement, was to tie up the 
production for export of all of the mineral deposits of the members 
for the term of the French agreement, notwithstanding that a mem- 
ber might sell out his holdings and go out of phosphate rock produe- 
tion. This could have been, under certain circumstances, a restric- 
tion on production, because it would have prevented any third party 
purchasing the mineral deposits of a member from independently 
marketing the production derived therefrom. 


F. THE FLOTATION PROCESS 


Prior to 1932, a new process, known as the flotation process, came 
into use in treating and refining phosphate rock. This flotation proc- 
€ss was patented, and prior to 1939, the patent was owned by Phosphate 
Recovery Corp., which in turn was 50 percent owned by International, 
a member of the Association, and 50 percent by Minerals Separation 
North American Corp., New York City. Phosphate Recovery Corp. 
was thus closely allied with International and the latter exercised 
great influence on its business policies. Other phosphate producers 
using the flotation process commonly looked upon Phosphate Recovery 
and International as being identical. 

Considerable evidence was taken on the question as to whether 
or not it was possible to successfully compete in the production of 
phosphate rock without the use of the flotation process. The evi- 
dence on this point is conflicting, although the preponderance is*to 
the effect that in the Florida pebble field the flotation process effected 
substantial savings over other methods and hence was competitively 
advantageous. 

In 1932, Phosphate Recovery Corp. issued nonexclusive license 
agreements to the various phosphate mining companies. These were 
cancelled in the early part of 1934, when a policy of granting semi- 
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exclusive licenses was inaugurated. Pursuant to this policy, licenses 
were granted to the members of PEA, which, however, were exclusive 
as to any other outside producer. 

In the spring of 1933, Coronet sold a large and rich phosphate dump 
to Pembroke Chemical Corp., a corporation controlled by Albright & 
‘Wilson of England. This dump contained a large tonnage of high- 
grade phosphate rock recoverable by the flotation process. This situ- 
ation threatened the Association with outside production of high- 
grade phosphate by use of the flotation process from this source, and 
was the subject of a circular letter from PEA in December 1933, as well 
as a Series of exchanges of letters and meetings prior to the ratification 
of the French agreement. 

Pembroke approached Phosphate Recovery Corp. repeatedly, re- 
questing a license under the flotation patents, and finally demanded it. | 
PRC, which was trying to secure exclusive license agreements with the 
members of PEA, kept putting Pembroke off. Finally, Pembroke 
made an agreement with International whereby the latter worked the 
dump, and thus Pembroke no longer needed the patent license. 

At the time of the ratification of the French agreement, PEA re- 
versed its ostensible previous policy, and it was resolved that the mem- — 
bers should be free to develop and exploit any patented process for the 
production or recovery of phosphate rock withoutrestriction in regard 
to exploitation being limited among the members of the Association. 
Notwithstanding this action, during the spring and summer of 1934, 
exclusive license agreements were concluded between PRC and each of 
the members of PEA, except Phosminco and International. Phos- 
minco did not take out a license until 1940, at which time an exclusive 
license was issued. It was not necessary for International, because of — 
its 50 percent ownership of PRC, to procure a license. 

Under these arrangements, the flotation process was exclusive to 
members of PEA. The members of PEA deny that they sought this 
license arrangement exclusive as to them, and claim that it was the 
solicitations of PRC which were responsible for the issuance of ex- 
clusive licenses. However, there is evidence indicating that this exclu- 
sive license feature was considered by the members to be a protection 
against new production. Some of the more important domestic cus- 
tomers, such as Armour, owned substantial deposits which were inac- 
tive, but which could have been reopened at any time. In the latter 
part of 1934, Armour requested a license to use the flotation process 
from IAC. IAC replied that it could not give Armour a license be- 
cause an option had already been given to the present producers in the 
Florida pebble field for the exclusive rights to this process, 
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There is evidence also that AAC, in connection with negotiations on 
prices with the Virginia-Carolina Chemical Co.. a customer, which was 
also in a position to produce phosphate rock, relied on the fact that 
V-C would be unable to obtain a license for the use of the flotation 
process under the then existing exlusive license agreements. 

It is not necessary to determine whether or not the inability of a 
company contemplating entering production in the Florida field to 
secure licenses for the use of the flotation process would prevent that 
company from going into production. Neither is it necessary to ascer- 
tain whether or not the exclusive license arrangement which was 
worked out between PRC and PEA was initiated and pushed by one 
or the other. The fact remains that neither PEA nor its members 
collectively should have interested themselves in patent licensing 
arrangements, which were of first importance in connection with the 
production of phosphate rock. All of the activities of the Association 
‘along this line, being designed to prevent potential competition in 
production becoming actual, were in restraint of potential domestic 
trade, and provide the basis for a recommendation by the Commission 
that in the future no such activities shall be engaged in and no con- 
certed effort be made by the members to dictate the terms upon which 
patent holders shall issue licenses for the use of their patents. 


G. INTERFERENCE WITH POTENTIAL SOURCES OF PHOSPHATE 


Prior to 1933, PEA had steadily been losing export business to 
Japan to Egyptian producers. Prior to 1925, some phosphate rock 
had been sold by PEA through Mitsui & Co., a powerful Japanese 
concern with offices in New York City. About the end of 1925, PEA 
‘deemed it advisable to establish an exclusive agency in the Far Hast. 
It approached Mitsui, which was also an agent for Kosseir, Ocean 
Nauru, and Makatea. Mitsubishi, another large J apanese firm, at this 
time was an agent for the Phosphate Mining Co., which was not then a 
member of PEA, and Christmas Island phosphate. PEA granted 
the exclusive agency to Mitsui from 1925 until the middle of 1932. In 
1931, the pound sterling went off gold and Mitsui found it more profit- 
able to purchase Egyptian phosphate. PEA shipments therefore fell 
off. In 1932, Mitsui and PEA were unable to come to an agreement 
with reference to the renewal of the agency contract. Mitsui was 
apparently trying to squeeze Mitsubishi out of the phosphate business 
in the Far East. PEA thereupon appointed Mitsubishi as its sole 
agent, with the understanding that the latter could continue to act 
for Phosminco. In accepting this contract, Mitsubishi agreed to pay 
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considerably more to PEA than the price of comparable phosphate 
from Egypt, apparently being motivated by a desire to cut into 
Mitsui’s position. 

Negotiations were thereupon opened for the Japanese agreement, 
participated in by PEA, the two Egyptian producers, and the North 
African group, the purpose of which was to tie up all sources of supply 
to the Japanese market. This was accomplished. At that time, Phos- 
minco had an agreement whereby 50,000 tons of the Far Eastern mar- 
ket was allotted to it. Swift & Co., not then a member, had been 
receiving one-sixth of the tonnage obtained by the Association, selling 
the same through PEA and the low grade association. In the latter 
part of 1933, Swift & Co., after asking for a larger percentage of the 
business, joined the Association on December 1, 1933, on the ratifiea- 
tion of the Japanese agreement. 

It thus came about that Mitsui and Mitsubishi were limited in the 
amounts of phosphate rock which they could purchase for the Far 
Kast, unless they could find a source of supply outside of the signator- 
les to the agreement. Mitsui and Mitsubishi were extremely jealous 
of one another and Mitsui was anxious to get some outside Florida 
phosphate rock, apparently partly in order to knock out Mitsubishi. 
In 1934, the matter was taken up indirectly with Armour, an inactive 
owner of Florida phosphate rock deposits. At that time, Armour 
was purchasing its requirements of phosphate rock from Interna- 
tional, and International had leased from Armour certain phosphate 
mining property. Thereupon, Armour again canvassed the possibility 
of reopening its mines. At the end of 1934, a proposal was made by 
Mitsui whereby Armour was to reopen its mines and deliver rock to 
Mitsui. This information came into the hands of PEA. PEA inves- 
tigated the possibility of Armour reopening its mines, although it as- 
serts that it was not worried about Armour but about Mitsui, whom 
they feared would become powerful enough to force Mitsubshi out 
of business in Japan. PEA considered the whole plan of Mitsui to 
purchase phosphate rock from Armour to be one which would spoil 
the Japanese market and nullify the Japanese agreement. PEA began 
a campaign to frustrate the efforts of Mitsui to obtain a source of 
phosphate rock outside the Association. This campaign had a nun- 
ber of facets, including an effort to delay negotiations between Armour 
and International for the flotation process; efforts to persuade Kosseir 
to influence Mitsui; attempt to persuade Mitsubishi to share some of 
its tonnage with Mitsui; efforts to compose differences in delivered 
price between Egyptian phosphates and Florida pebble; an attempt 
to secure an agreement on the part of Mitsui and Dai Nippon not to 
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buy American phosphates outside of PEA; an attempt by Pebble to 
retain its exclusive rights in Korea; and a proposal that the arrange- 
ents should continue in status quo until 1936. 

All of these activities were designed to discourage and prevent, if 
possible, Armour from reopening its mines and shipping its rock to 
the Far East market in competition with PEA. Such policies were 
im restraint of the potential export trade of Armour, who then had 
inactive phosphate rock deposits, which could have been put into 
production. 


A. RELATIONS BETWEEN PEA AND CORONET, ORE & CHEMICAL, AND METALL 


Early in 1927, Coronet Phosphate Co., a producer of Florida land 
pebble phosphate, resigned from the Association and entered into a 
contract for the sale of its output of high grade phosphate rock to 
Metallgesellschaft, a large industrial concern in Germany. Metall be- 
gan an intensive sales campaign in Germany and other European coun- 
tries in competition with PEA and Morocco. Metall was engaged in 
many lines of business, but insofar as the phosphate business was con- 
cerned, it was a buyer and foreign distributor of American phosphate 
rock, 

Ore & Chemical Corp. is a domestic corporation owned by Ameri- 
can interests until 1926, when Metall and other foreign interests ac- 
quired ownership. O. & C. was thus controlled entirely by Metall and 
in reality was simply its agent. O. & C. had no other function and was 
never itself a producer of phosphate rock. Metall was recognized as 
the principal and real party in interest by PEA, in all its dealings 
with either of these two companies. 

This competition from Metall had the effect of bringing PEA and 
Morocco closer together in their joint fight against it. Attempts were 
made from time to time by PEA to reach an understanding with 
Metall, and in May 1928, an offer of membership in PEA was made 
to Metall. However, the latter wished to continue selling phosphates 
in Europe independent of PEA’s sales agents and so refused this offer 
of membership. Finally, in October 1928, an understanding was ar- 
rived at between Metall and PEA whereby Metall, through its 
American subsidiary, Ore & Chemical Corp., became a member of 
PEA. 

In view of these facts, it is not considered that O. & C. was ever 
actually engaged in the exportation of phosphate from this country 
and therefore was not entitled to and should not have been made a 
member of PEA. Its interests, and the interests of its principal, 
Metall, were in direct conflict with those of the members of the 
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Association. The participation of O. & C. as agent for Metall, in 
PEA/’s operations, was an activity in the course of the import trade into. 
Europe rather than in the course of export trade from the United. 
States. Its participation in the operations of the Association in- 
directly placed a legal restraint on the export trade of Coronet, not then 
a member. It was not consistent with the terms and purposes of the 
Webb-Pomerene Act for PEA to accept as a member the subsidiary 
of a foreign purchaser or potential customer of phosphate. 

The inclusion of O. & C. as a member of PEA led to many complica- 
tions. O. & C. made a practice of demanding a quota large enough to: 
take care of the contractual obligations of Metall with Coronet. 
Metall was bound to Coronet not to purchase any other Florida pebble 
phosphate rock unless Coronet notified Metall that it was unable to. 
furnish the quantity desired. By the contract of May 1927, Metall. 
agreed to purchase about 1,000,000 tons of phosphate rock over a period. 
of 5 years. The price agreed upon was high as compared with the — 
price which Coronet had received theretofore for phosphate in the 
European market and higher than the current export market price 
then realized by the members of the Association. 

The record indicates that Metall had difficulty in carrying out its — 
commitments to dispose of the agreed volumes of Coronet production 
in Europe. For example, by December 1931, Metall had purchased 
983,000 tons but it shipped only 475,000 tons, leaving a balance of 
508,000 tons unshipped in this country, belonging to Metall. The 
existence of this surplus stock constituted a direct threat to the main- 
tenance of PEA’S trade in Europe. It was also a danger to the 
stability of the domestic market. Not only that, the Metall contract 
made no provision for the Coronet low-grade production, which pre- 
sumably was to be marketed in this country, since it could not be 
exported unless it was first offered to Metall. 

About 6 months after the contract between Metall and Coronet in. 
1927, International entered into a contract with Coronet in which 
International nominally agreed to act as sales agent for Coronet in 
_ the United States, Canada, and Cuba, but actually contracted to pur-— 
chase for its own account any amount of phosphate rock up to the 
maximum specified in the agreement. International thus, at that time, 
became the purchaser of the Coronet low grade domestic production. 

This contract between Coronet and International remained in force 
for 5 years. In 1932 it was renewed in substantially the same form 
except that Canada and Cuba were excluded, apparently because 
C. & C. had in the meantime become a member of PEA. At the same 
time, AAC, American Cyanamid, and Southern Phosphate each en- 


PHOSPHATE EXPORT ASSOCIATION ET AL. 845 
555 I. Relations Between PEA and Florida, Ete. 


tered into a contract with Coronet whereby each agreed to purchase: 
a certain specified tonnage of phosphate rock from Coronet. Just prior 
to this time, these companies had been taking some of the Coronet 
high grade for export presumably to alleviate Metall’s burden. With 
the new domestic contracts, these purchases for export ceased. 

There is considerable evidence in the record which indicates that 
International, AAC, American Cyanamid, and Southern were not 
acting independently in their dealings with Coronet and that their con- 
tracts with Coronet were the outgrowth of an understanding between 
them. There is also evidence that PEA was interested in, and knew 
about, the negotiations leading up to the purchase and sale agreement 
between these four companies and Coronet. However, the evidence 
falls short of establishing that PEA participated in these arrange- 
ments to such an extent as to lead to any conclusion that the Associa- 

tion was an undisclosed party thereto. The Association had no au- 

thority to concern itself with or enter into a discussion of domestic 
trade matters such as these contracts between the four companies 
named and Coronet. The record in this connection affords a basis 
for a recommendation by the Commission to the Association that it 
refrain in the future from having any connection with the purchase 
and sale or agency contracts involving the domestic trade of any one 
or more of its members or of a nonmember. 


I. RELATIONS BETWEEN PEA AND FLORIDA HARD ROCK PHOSPHATE EXPORT 
ASSOCIATION IN CONNECTION WITH TERMINAL FACILITINS 


The matter of the control of the Fernandina Terminal by the Flor- 
ida Hard Rock Phosphate Export Association (Hardphos) and the 
policies of that Association in connection with the operation of said 
Terminal were explored and considered in the Commission’s formal 
investigation of Hardphos. That proceeding resulted in a recommen- 
dation being made by the Commission, on June 28, 1945, to Hardphos 
that it withdraw from and rescind all agreements, confining or restrict- 
ing in any way the use of said terminal for processing or shipping hard 
rock phosphates, solely to the members of said Association. Also the 
Commission recommended to Hardphos that it in the future refrain 
from entering into any arrangements with any common carrier with 
reference to hard rock phosphate shipments made or to be made by non- 
member producers or shippers or the rates quoted or to be quoted on 
such shipments or the availability or use of terminal facilities to ac- 
commodate such shipments. 

There is evidence in this record that indicates that during the nego- 
tiations in the fall of 1933 between PEA and Hardphos leading up 
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to the Hard Rock agreement, the control of the facilities of this Ter- 
minal was one of the subjects discussed and considered. According 
to the record, Hardphos was prepared to guarantee that no shipper 
outside of the Association would ship hard rock phosphate in export 
through the Fernandina Terminal. This guarantee was communi- 
eated by Hardphos to PEA, the latter assuming that the Fernandina 
Terminal situation was such as to prevent any additional hard rock 
competition in export. The evidence indicates that Hardphos’ con- 
trol of this Terminal was a factor in bringing about the successful 
conclusion of the negotiations leading up to the Hard Rock agree- 
ment. The percentage quotas allotted Hardphos under the Hard Rock 
agreement amounted to approximately 100,000 tons per annum, this 
being the amount Hardphos contended was necessary for it to main- 
tain its control over the Fernandina Terminal and prevent nonmember 
shipments. 

The evidence shows that one of the active members of the council 


of PEA, who was also a vice president of International, a member of 


PEA, ascertained from a representative of the Atlantic Coast Line 
Railroad that a new concern, the Tampa Phosphate Co., was negoti- 
ating with the railroad about rates for shipment of phosphate rock to 
Fort Tampa. He recognized that these negotiations were evidence 
that the Tampa Phosphate Co. was contemplating entering the export 
business and that this constituted a threat of new competition not only 
to PEA but also to Hardphos. He caused Hardphos to be notified 
about the matter. Seaboard subsequently made inquiry of the Ter- 
minal and the Terminal received a request from Tampa Phosphate 
Co. for the use of its facilities. The Terminal responded to the effect 
that they could not serve the Tampa company, owing to contracts 
from other producers which took up their entire warehouse capacity. 
Thus it appears that one of the officials of PEA interested himself in 
the competitive situation as it was affected by Hardphos’ control of 
the Fernandina Terminal. 

While PEA was not a party to the agreements whereby Hardphos 
secured and maintained its control over the Fernandina Terminal, it 
may be inferred that there was at least an informal understanding be- 
tween PEA and Hardphos that Hardphos would continue to control 
the Terminal facilities in such a manner as to discourage or prevent 
nonmember hard rock producers from sharing in the export trade in 
hard rock phosphate. The Commission found that Hardphos’ control 
resulted in a restraint on competing American producers or potential 
producers, and from the record it may be concluded that such restraint 
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in part, at least, flowed from the assurance given to PEA by Hardphos 
relative to its control and from PEA’s implied approval and subse- 
quent cooperation. The Fernandina Terminal situation was one of 
the factors which made possible PEA’s and Hardphos’ commitments 
to the French in the Hard Rock and Curacao agreements that non- 
member shipments were to be deducted from American quotas. 


J. RESTRICTIVE CLAUSES IN DOMESTIC CONTRACTS 


The record shows that section IT of PEA’s rules and regulations 
provided that whenever any member exported or sold for export any 
phosphate, otherwise than through the Association, the quantity so sold 
or exported was to be charged against the member’s quota the same asif 
sold by him through the Association, with a view, apparently, of polic- 
ing this rule, an investigation was made by the secretary of the Asso- 
ciation to determine whether it was being complied with by the mem- 
bers of PEA. This investigation disclosed that each of said members 
had in its domestic sales contracts a restrictive clause prohibiting phos- 
phate rock sold by such members from being exported or resold in the 
form of phosphate rock by the purchaser. It may be inferred that 
PEA was satisfied that these restrictive clauses in the domestic con- 
tracts of the individual members were a sufficient safeguard to insure 
comphance with section II. Such restrictive clauses in domestic con- 
tracts, tending to lessen or prevent domestic competition by preventing 
purchasers from selling in competition with the producer, should not 
have been of interest to or any concern of PEA. Section IT of PEA’s 
rules and regulations is sufficiently broad to cover any tonnage sold by 
a member domestically which eventually may be exported and may 
have been one of the underlying reasons for, or at least it reenforced 
the restrictive clauses in the domestic contracts. PEA’s action in 
interesting itself in the restrictive clauses in these domestic agreements 
of its members, and the implied attempts by PEA to cooperate in their 
enforcement constitutes the basis for the recommendation that PEA 
in the future refrain from having any connection with the domestic 
sales contracts of the individual members. 


K. NONFILING OF INFORMATION 


The Commission each year has called upon the export association 
for information concerning the methods and plan under which their 
respective businesses were done and their relationships with other 
associations, corporations, partnerships, and individuals. Informa- 
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tion concerning the Hard Rock, French and Japanese Agreements, 
entered into by PEA in 1933, were not reported in the annual report 
of January 1, 1934, or thereafter, on advice of counsel that such filing 
was not necessary. Copies of these agreements, were however, fur- 
nished to an investigator of the Commission in 1937. Information 
concerning such agreements is considered to have been relevant to the 
plan under which PEA’s business was done and to its relations with 
other associations, corporations and individuals. PEA asserts that it 
would have furnished information concerning said agreements had 
it been made clear to it that it was required to do so. 

The conclusion is reached that PEA has neglected to file with the 
Commission certain information called for by the statute and the 
Commission acting thereunder, and that a recommendation should be 
made to the association directing it in the future to seasonably file 
all information required either by the law, or by the Commission act- 
ing pursuant to the law. 


RECOMMENDATIONS FOR THE READJUSTMENT OF THE 
Busrness or Puoospuats Export ASsoctaTIon 


To: Phosphate Export Association, an export trade association, and 
its officers, council, and members: 

The Federal Trade Commission, having had reason to believe that 
Phosphate Export Association, an association engaged in export trade 
(as “Association” and “export trade” are defined in the act of Con- 
gress known as the Export Trade Act, approved April 10, 1918), and 
certain of its agreements and acts were in restraint of trade within 
the United States or in restraint of export trade of domestic com- 
petitors of said association or that they substantially lessened compe- 
tition within the United States and otherwise restrained trade therein, 
summoned said association, its officers, council and members to appear 
before it on the 15th day of August 1944, as provided by section 5 of 
said Export Trade Act. Said association having duly appeared before 
the Commission pursuant to such summons, and a formal investiga- 
tion into the alleged violations of law having been made, in the course 
of which testimony and evidence was taken and incorporated into the 
record, and the Commission having examined the record and made a 
report thereon, and concluded therefrom that certain agreements 
made and acts done by such association have been and are in violation 
of law. 

Now, therefore, pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said Act, the 


—— 
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Federal Trade Commission hereby makes to said Phosphate Export 
Association, its officers, council, and members, the following recom- 
mendations for the readjustment of said Association’s business: 

1. That Phosphate Export Association withdraw from and rescind 
the following agreements requiring that deductions be made from the 
quota of American shipments of Florida land pebble phosphate, stipu- 
lated for in said agreements, for shipments of Florida land pebble 
phosphate from the United States made by or through American pro- 
ducers who are not members of the Association, to wit : 

(a) Agreement between Phosphate Export Association and the 
North African group, formed by the Comptoir des Phosphates d’Al- 
gerie et de Tunisie and the Office Cherifien des Phosphates; 

(6) Agreement between Phosphate Export Association and the 
Florida Hard Rock Phosphate Export Association and said North 
African group; 

(c) Agreement between Phosphate Export Association and the 
Florida Hard Rock Phosphate Export Association, said North Afri- 
can group, and Curacao (Minmaatschapp¥ Curacao) ; 

(zd) Agreement between Phosphate Export Association and said 
North African group and Societa Egiziana per L’Estrazione ed il 
Commercio dei Foetati, of Alexandria, Egypt (commonly known as 
Kosseir), and Egyptian Phosphate Co., of London, England (com- 
monly known as Safaga). 

2. That Phosphate Export Association withdraw from and rescind 
any and every understanding reached in connection with or relating 
to the agreements specified in paragraph 1 above, and any other 
agreement, which is designéd to or intended to have the effect of deter- 
ring, forestalling or preventing the importation of phosphate rock 
into the United States from foreign sources, and that said Association 
refrain from entering into like or similar understandings in the 
future. 

3. That Phosphate Export Association rescind and cancel any and 
every intermember bylaw, rule, contract, or agreement discriminating 
as between members in their right to withdraw or resign from the 
Association, or restricting or limiting the right of withdrawal or res- 
ignation of any member by requiring that such membev’s export trade, 
after such resignation or withdrawal, must be handled by or through 
the Association. 

4. That Phosphate Export Association in future cease and desist 
from selling, handling, marketing or disposing of Florida pebble land 
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phosphate for the account of or belonging to any producer who is not 
a regularly admitted and recognized member of the Association. 

5. That Phosphate Export Association rescind and cancel any and 
every intermember bylaw, rule, contract, or agreement restricting or 
limiting, or attempting to restrict or limit, the disposal or alienation 
of mineral deposits used or useful for the production of Florida land 
pebble phosphate, by requiring any member disposing of or alienating 
such deposits to make effective arrangements to impose upon his 
assignee or successor in ownership the condition that the latter shall 
carry out and perform the covenants and agreements of such member 
with the Association. 

6. That Phosphate Export Association rescind and cancel any and 
every agreement or understanding restricting or attempting to restrict 
the use of licensing of any patent designed for or useful in connection 
with the mining or processing of Florida land pebble phosphate to 
the members of the Association, or fixing or agreeing upon the terms 
and conditions upon which licenses for the use of any such patent are 
granted by the patent holder to the members of said Association, and 
that the said Phosphate Export Association cease and desist in the 
future from entering into any negotiations, discussions, or arrange- 
ments with reference to the patents or agreements or licenses relating 
thereto, above mentioned. 

7. That Phosphate Export Association cease and desist in the future 
from discussing, negotiating concerning, or agreeing upon any plan, 
arrangement, scheme, understanding or agreement whereby the pro- 
ductio of Florida land pebble phosphate by any American producer 
or potential producer, or the sale or marketing thereof in domestic 
trade is affected, deterred, forestalled or prevented, or where the pur- 
pose or intent is to accomplish any of said results. 

8. That Phosphate Export Association in the future deny member- 
ship to any and every applicant who or which is a foreign purchaser 
of or foreign customer for Florida land pebble phosphate for foreign 
consumption or resale, and any representative, agent, affiliate or sub- 
sidiary of any such purchaser or customer, whether such representa- 
tive, agent, affiliate or subsidiary is a nonnational of the United States, 
or otherwise. 

9. That Phosphate Export Association cease and desist in the fu- 
ture from discussing, negotiating concerning, or agreeing with Florida 
Hard Rock Phosphate Export Association upon any plan, arrange- 
ment, scheme, understanding or agreement whereby said Florida 
Hard Rock Phosphate Export Association confines or restricts solely 
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to its members the use of the Fernandina Terminal, Fernandina, Fla., 
for the processiag or shipping of hard rock phosphates. 

10. That Phosphate Export Association cease and desist in the fu- 
ture from discussing, negotiating concerning or agreeing upon the 
terms or provisions incorporated into or to be incorporated into the 
domestic sales contracts with purchasers used or effectuated by any 
of its members in domestic trade in phosphate rock in the United 
States or any of its possessions. 

11. That Phosphate Export Association, in the future, seasonably 
file with the Commission all information required by the Export Trade 
Act to be filed annually, and furnish all information and documen- 
tary evidence requested or required by the Commission, pursuant to 
said act, whether called for by report forms, by questionnaires or 
communications, by personal visitation or otherwise. 

It is ordered by the Commission that Phosphate Export Associa- 
tion file with the Commission within 30 days hereof a report stating 
whether it has elected to comply with the above recommendations, 
and if so, the manner in which it has so complied. 


APPENDIX A 
Production of phosphate rock, by States, 1868-1937 


[Data in long tons] 


United 
Year States aoe Caro-| Florida | Tennessee | Idaho? Montana | Wyoming? 
ina 
total ! 

PS08 ce aoe Sa 12, 262 D2 2 | eee ae a ee ES ee Se | ee SS 
WSOG eS oe Sass 31, 958 ee ed Se al ee es ee ee ele | 1 ey ees eons 
S70 oo 23 eke 65, 241 ODA 2S Ny | See 2 Seen | ee eee IS tS ee Bee See) Ee eee. 28D 
BS (fe Ste I 74, 188 GAS IRBS Ree ae ree | ee Sees oe a ae 8 a Se ee a a ee 
S722 rss 2. ee 58, 760 CR VAU AR eee oes ae ee eee (ae enema eee ee |e 
Irie ees 79, 203 G7 2039 | ener = eed | BOS Ree See OS. sa ee te 
HS {feet sesso! 109, 340 NO) ee ee ee eee eee | ee ee ee 
Soe ee 122, 790 DE OU a | eee oe sae amen eee na Seat sae seme i Saeaee cee ae fone eee eee 
ith 132, 478 HA Apa ee ea ea all Seer ee A ko eaten eset. kee 
i 163, 000 G3 1000) | Rae Sore Fol ee es ore eee eee ne oe fanaa se nnees 
Ley 210, 322 BRAY elt ae eee DS aie Em ee Rares 2a | ee ee ae |) We Ot 
BS] O82 ee asa St 199, 365 GOR 6D yl) sso oe at |e See FE Sa a. S| 232 2 oes 2hs | 25.5 2e eA 
HOSE faa oa 211, 377 QUA OW \issese == 2222s) sa raa aan seed mee Sone see osow ae cases son eee 
SSIES See eess! 266, 734 2B ai 5 eee eee ee | Se eee eee ee 
USS 28 Bes e225. 2 332, 077 SEPT es see ae es a ee a ees ee eee eee eee 
USS8 ese. 2 Sea e 378, 380 Ops OO pees ares | eee er nee 8 ee eee eee eee 
GCs 2. Soe eee ae 431, 779 AS Th OU eevee a eee a Ce eae ee oe eee eee 
TSI ahs — es let 395, 403 BOD AUS eerrem aes ee > ae ee eee ee | 2 ee ees | eee ees 
I a ee 430, 549 ADI O00 yet ee eee a | eee eae 2 eee eee a Po oeere er aee 
LC ea aes 480, 558 ABO Sig pee ee eee | een (ena se een | er ee eee 
SSS pee ee SS 451, 567 450, 754 tS ae | eee ee ee ere a | eee = A 
Ce ae 550, 245 545, 965 ayy lol Se Se ee Sree ae ae (eer 
PS 0) es aes ee 2 510, 499 458, 118 D2 OS Wa Feo ae eee | ee ene ee ea eee see aes | Hoes eee aan 
180 lees oe 2 587, 988 406, 672 SSS eee ee eee 


1 i States totals include, for certain years, production in Utah, Alabama, Arkansas, Kentucky, 
Pee Punsylvania, and Virginia in addition to production in the States included in the table. 
2 Production in Idaho and Wyoming from 1906 through 1924 included in United States totals, but cannot 


be shown separately without disclosing confidential data. 
Source: U. S. Bureau of Mines. 
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Production of phosphate rock, by States, 1868—1937.—Continued 


[Data in long tons] 


© 


United : , ‘ ieee 
Year States Routh Ger °| Florida | Tennessee | Idaho Montana | Wyoming © 
total ; Pe. 


681, 571 393, 528 2877343) 5 Sas Beet 
941, 368 495, 564 438) 804) Wee coe ee 
996, 949 450, 108 527, 653 19, 188 
1, 038, 551 431, 975 568, 061 38, 515 
930, 779 402, 423 495, 199 26, 157 
1, 039, 345 358, 280 552, 342 128, 723 
1, 308, 885 399, 884 600, 894 308, 107 
1, 515,702 361, 733 727, 420 424, 109 
1, 491, 216 329, 173 706, 243 454, 491 
1, 483, 723 321, 181 751, 996 409, 653 
1, 490, 314 313, 365 785, 430 390, 799 
1, 581, 576 258, 540 860, 336 460, 530 
1, 874, 428 270,806 | 1,072, 951 530, 571 
1, 947, 190 270, 225 | 1,194, 106 482, 859 
2, 080, 957 223,675 | 1,304, 505 547, 677 
2, 265, 343 257, 221 | 1,357, 365 638, 612 
2, 386, 138 225,495 | 1, 692, 102 455, 4381 
2, 338, 264 207,954 | 1,779, 702 341,115 | 
2, 654, 988 179, 659 | 2, 067, 507 392, 588 
3, 053, 279 169,156 | 2, 436, 248 431, 566 
2, 973, 332 131,490 | 2, 406, 899 420, 206 


3, 111, 221 2, 545, 276 451, 559 
2, 734, 043 2, 138, 891 483, 203 
1, 835, 667 1, 358, 611 389, 748 
1, 982, 385 1, 515, 845 409, 803 
2, 584, 287 2, 022, 599 506, 679 
2, 490, 760 2, 067, 230 363, 737 
2, 271, 983 1, 660, 200 524, 333 
4, 103, 982 3, 369, 384 | 621,396 
2, 064, 025 1, 780, 028 264, 159 
2, 417, 883 2, 058, 593 339, 027 
3, 006, 706 2, 547, 653 415, 711 
2, 867, 789 2, 432, 581 388, 697 
3, 481, 819 2, 929, 964 464, 240 
3, 209, 976 2, 708, 207 455, 395 
3, 170, 699 2, 637, 420 481, 769 
3, 501, 406 2, 833, 446 577, 095 
3, 760, 855 3, 088, 298 633, 939 
3, 926, 392 3, 248, 071 611, 045 
2, 534, 959 2, 061, 466 343, 622 
1, 706, 904 1, 469, 976 193, 666 
2, 490, 312 2,136, 123 333, 946 
2, 834, 523 2, 369, 334 425, 952 
3, 042, 381 2, 422, 804 550, 284 
3, 351, 847 2, 624, 900 643, 822 


CHUB uicE IE eee se ote 2, 996, 820 | - 825,099 83, 436 50, 834 


Se SS el 
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World production of phosphate rock, 1933-37, by countries, in metric tons 
[Compiled by M. T. Latus] 


Country 1933 1934 1935 1936 1937 
SUEUR Naas: all) eee eae Bers oS ee a 587, 753 532, 210 603, 863 530, 998 630, 100: 
Angaur Island I~ 200-710) 66, 492 72, 148 70, 468 Qy OM : 
ae x 
ew South Wales 71 210 23 2 

South Australia wpe ue 5 
NUS a he ee Rae ee pala ee Ss inne Sie eee a eed 120 (2) 
Balonims sts were es 16, 090 (2) 
Canada__ 476 91 
China 3 é 8, 000 8, 000 
Christmas Island (Straits Settlements) 4 157, 564 2) 

gypt 531, 031 (2) 
Estonia___ 11, 408 (@) 
France___ (2) (2) 
Germany 1, 060 () 
India, British 130 (2) 

di-Ch 10, 336 (2) 
Se ge ee ee et ae eel Bena tee () 
Japan 1138, 102 (2) 
Madagascar 5, 349 (2) 
Makatea Island 4 4 122, 936 166, 726 
Morocco, French 5 1, 257, 796 1, 501, 767 
Nauru and Ocean Islands 6 965, 349 (2) 
Netherlands India. e. e.2.. een he 12, 072 (2) 
Netherland West Indies: 

ORACAO Ae ee = lee Ag ee I 78, 131 (?) 

Eve w aledonig sence Le a PT 2, 254 (2) 
ebvlippine-Islands 22.2. ep es ce ee AD Tole re aaa ge 
SO RGl es ae rae en eae 12, 497 (2) 
EVER ATA See. en ks ee 2 (2) 
Seychelles Islands 4__________ 21, 720 (3) 

Moai: Le ; ) (2) 
Tanganyika Territory Sal ee ee z 
Pivemiisia = 20) oes. 2 * eR es, Ae a te 1,766,000 | 1,500,000} 1,488,000 | 1, 785, 300 
Union of South Africa > FEE ES pe Se See NS (2) 
| Gla [Sh ofS Ba 52 Le eS See eee ree 213, 400 382, 800 767, 900 920, 000 (?) 
United States (sold or used by producers) _| 2, 530, 282 | 2,880,017 | 3,091,211 | 3, 405, 654 4, 019, 686 


1 Exports during fiscal year ended Mar. 31 of year following that stated. 

2 Data not available. 

% Estimated (Imp. Inst. London). 

4 Exports. 

5 Shipments, including exports as follows: 1933, 1,091,174 tons; 1934, 1,255,847 tons; 1935, 1,296,052 tons; 
1936, 1,247,923 tons; 1937, 1,484,562 tons. 

§ Exports during fiscal year ended June 30 of year stated. 

7 Apatite concentrates. Production of apatite ore in 1936 amounted to 2,000,000 tons. In addition low- 
grade phosphate rock is produced, but production data are not available. 
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Phosphate reserves of the United States 


[After Mansfield] 
Thousands of 4 Thousands of 
Eastern States long tons Western States long tons 
BIOL eee eee ee eee ee 5, 081, 839 5, 736, 335 
Tennessee 194, 468 391, 323 
South Carolina 8, 798 1, 741, 480 
Kentucky 863 115, 754 
_NTEEETIISRS o= ee pete  eS, 20, 000 —__—_—__——_ 
a SSS 7, 984, 892 
otaltieenae ss see eee ae 5, 305, 968 


1 Grand total, 13, 290, 860. 


854 


Appendix 


APPENDIX D 


Phosphate reserves in Florida 
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[After Mansfield] 
Grade Reserves (thousands of tons) 
Field percent Total 
| B.P.L. Known Probable Possible 
Riveebble ee a wed’ 5, 000 15, 000 30, 000 50, 000 
Sub totale ees Sees eee eee 5, 000 15, 000 30, 000 50, 000 
Land pebble: 
INDoiny felQtawenn che 2- SNene eee ee 144 130).000)| See 130, 000 
Dare eee enh. ee | 70-74 1, 870, 000 315, 790 315,790 | 2, 501, 580 
idm yee ee eee Baas essa | 141, 250 423, 750 565, 000 
Hamilton County--___ | 1, 000 25, 000 50, 000 
Clay County 90, 000 90, 000 
Bradford County___.____._- 55, 000 55, 000 
Lake and Orange Counties_ 100, 000 100, 000 
Subtotalteeses 2a 2 ee Ae 2, 001, 000 481,040 | 1,009,540 | 3, 491, 580 
Hard rock: 
IV Sinn sie eee eae oo Se ee eee ee 65+---___ 41, 281 580, 108 417, 970 1, 039, 359 
0S. a RIEL 52 | 40-65______ 10, 702 150, 398 337, 400 498, 500 
teinhatchee cistrict ee eee ee ee 600 600 1, 200 2, 400 
Subtotarse.cl- =o ee £0 see eee 52, 583 731, 106 756, 570 1, 540, 259 
Grand foraie ee ee ee ie <a 2, 058, 583 | 1, 227,146} 1, 796, 110 5, O81, 839 
APPENDIX E 
Estimate of world reserves of phosphate rock and apatite 
{In metric tons] 
AUIMISIO Me ee eee 1, 500, 000, 000) Japan and mandated 
Nerina. se See 1, 016, 500, 000 Islands. el Dee eae 28, 984, 000 
WiCTOCCOe ae ae ae 1,000) 060; OOGN Chinas 25. _ Jae 2, 400, 000 
TE yD Gee a 179, 000, 000 | Indochina___________ 55, 000 
Europe’ (excluding ndia =. ==. cote ee 10, 128, 000 
ARCO SIE) ee 435, 126, 000 | Netherlands Indies___ 1, 000, 000 
RUSSidie oa ae 7, 568, 000, 000 | Other foreign deposits _ 2, 496, 000 
Palestines= 2-5 === 4, 000, 000 
(Canad see sere eee 181, 000 Total foreign 
IMiexi¢hiz2= == = eee 214, 500, 000 deposits_____ 12, 877, 615, 000 
Brazil eee eee & cee 073, 000, 000} United States________ 13, 503, 514, 000 
Ocean and Nauru Is- 
lnnds@e es 2 282, 245, 000 
Makatea Island______ 10, 000, 000 Total world 
Christmas Island_.___ 50, 000, 000 reserves_____ 26, 381, 129, 000 


Sources: George R. Mansfield; K. D. Jacob; private. 
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APPENDIX F 


Phosphate rock 
[Tons 2,240 pounds] 


Estimated consumption for— 


Super- 
Purposes other than phos- 
Consum- the manufacture of phate 
Market: ed in superphosphate (tons 
enni ed pro- | Exports3| _1m-,| United Manu- 2,000 
et is 41 States facture d 
dacuonl ports actu. pounds) 
and pos- ipmeen Manu- of super- esti- 
sessions 5 appli- facture phos- mated 
: of phate *® | produc- 
cation Sree Total 8 Font 
to cals 
soil 6 7 
etc. 
12, 262 208 , 440 16, 454) 22... __ 160 160 16, 294 31, 400 
31, 958 3, 760 100 31, 298) 100 310 410 30, 888 59, 500 


4 
3, 
65, 241 15, 632} 4, 500 54, 109 200 540 740 53, 369; 102, 800 
74, 188 42,524) 8, 300 39, 964 300 400 700, 39, 264 75, 600 
58, 760 33,168) 5, 200 30, 792 400 310 710 30, 082: 57, 900 
79, 203 27,035) 13, 600 65, 768 500 660} 1, 160 64, 608) 124, 400 
109, 340 52, 545) 15, 200 71, 995 500 720) 1, 220 70,775} 136, 300 
122, 790 70, 546} 11, 600 63, 844 400, 640) 1, 040 62, 804; 120, 900 
132, 478 75, 815} 9, 000 65, 663 300 660 960 64,703) 124, 600 
163,000) 102,767) 10, 700 70, 933 200 710 910 70,023} 134, 800 
210, 322} 121,742) 16,800} 105, 380 100); 1,050; 1,150) ~=—:104, 280) ~—-200, 700 
199, 365] 119, 566) 13, 200 92, 999 100 920} 1, 030 91,969} 177, 100 
211, 377 61, 375) 18,700} 168, 702 100) 2, 500} += 2, 600)_—«166, 102} — 320, 000 


266, 734 70, 768) 54, 200} 250, 166 100} 3, 800) 3, 900} 246, 266] 474, 000 
332,077| 112,486} 58,700} 278, 291 100} 4,200} 4,300) 273,991] 528, 000 
378, 380 123,040) 49, 381 304, 721 100; 4,600) 4,700) 300,021] 578, 000 


431, 779 152, 653| 21,910} 301, 036} - 100; 4,500} 4,600) 296,436] 571, 000 
395, 403; 122,570) 24,114) 296, 947 100) 4,500) 4,600) 292,347} 563, 000 
277, 789} 115, 342) 26,158] 189, 605 50; 2,800) 2, 850 186, 755} 360, 000 
430, 549} 159, 369) 30,837) 302, 017 100) 4, 500} += 4,600) +=. 297, 417) 573, 000 
480, 558 199, 735] 24,197) 305, 020 100; 4,600, 4,700} 300,320! 578, 000 
451,567) 128,085} 33,337} 356, 819 100) 5, 400} 5, 500)_~—- 351, 319} 676, 000 
550, 245! =: 143, 002! 34,692! 441, 935 400! 6,600! = 7,000! += 434, 935! ~—- 837, 000 


1 For the period 1868-85 all figures are for the year ended May 31, except imports, which are for the year 
ended June 30. Since 1885, the data for calendar years. All official data given in this table are taken from 
the latest published records. and the estimated figures are based upon the most reliable information avail- 
able. 

2 Figures from Mineral Resources of the United States include tonnages sold and used by producers. 

3 Exports for 1868-74, from Sixth Special Report of United States Commissioner of Labor (1893); 1875-89 
from Mineral Resources of the United States; 1890-97 estimated; 1898-1928 from Monthly Summary of 
Imports and Exports of the United States. During the period 1890-97 the Monthly Summary of Imports 
and Exports carried exports of phosphate rock under the item Crude phosphates and other fertilizers. 
During the 4 years before 1890 and the 4 years following 1897 the exports of fertilizers other than phosphate 
rock averaged about 24,000 tons annually. Consequently the annual exports of phosphate rock for the 
years 1890 to 1897, inclusive, have been estimated by subtracting 24,000 tons from the exports of Crude 
phosphate and other fertilizers. 

4 Imports for 1868-82 estimated; 1883-1909 from Monthly Summary of Imports and Exports; _1910-28 
from Mineral Resources of the United States. During the years 1868 to 1882 official figures on imports 
of phosphate rock are included in the item ‘‘Phosphates, crude or native, and other substances used for fer- 
tilizer purposes not otherwise provided for,’’ guano being listed as a separate item. For 1883-86 the imports 
of phosphate rock averaged 43.8 percent of the imports of “Phosphate, crude or native”’ plus the imports of 
“Other substances used for fertilizer purposes not otherwise provided for.’’? On this basis imports of phos- 
phate rock for 1875-82 have been estimated at 43.8 percent of the imports under the item ““Phosphates, 
crude or native, and other substances used for fertilizer purposes not otherwise provided for,” and imports 
for 1868-74 are estimated at 50 percent of this item. 

5 Includes the total marketed production and imports less exports. ; j ; 

6 Estimated for 1868-89, 1894, 1898-1913, and 1929; 1890-92 from Sixth Special Report of United States 
Commissioner of Labor (1893); other years from Mineral Resources of the United States. Figures for 
1890-92, 1893, 1895, and 1896 refer to shipments of Florida soft phosphate. , 

7 Estimated for 1868-1921 and 1929; figures for other years from Mineral Resources of the United States, 
The estimates are based on the tonnage of phosphate rock used annually for all purposes (column 5) as 
follows: 1868-79, 1 percent; 1880-89, 1.5 percent; 1890-99, 2 percent; 1900-04, 3 percent; 1905-9, 4 percent; 
1910-14, 5 percent; 1915-20, 6 percent; 1921, 7 percent. 

§ Sum of columns 6 ene le é 

§ Column 5 minus column 8. . 

ere by multiplying column 9 by the factor 1.9253 to convert long tons of phosphate rock into 
short tons of superphosphate. This factor is the product of 1.719 and 1,12, the former being the factor for 
converting phosphate rock to superphosphate and the latter the factor for converting long tons to short tons. 

ul June 1 to Dee. 31. 


701631—48—-vvol. 42 57 


Market- : 
ed pro- 
duction 


510, 499 

587, 988 

681, 571 

941, 368 

996, 949 
1, 038, 551 

930, 779 
1, 089, 345 
1, 308, 885 
1, 515, 702 
1, 491, 216 
1, 488, 728 
1, 490, 314 
1, 581, 576 
1, 874, 428 
1, 947, 190 
2, 080, 957 
2, 265, 343 
2, 386, 138 
2, 338, 264 
2, 654, 988 
3, 053, 279 
2, 973, 332 
3, 111, 221 
2, 734, 043 
1, 835, 667 
1, 982, 385 
2, 584, 287 


3, 351, 857 
3, 956, 189 


Phosphate rock—Continued 


Exports 


219, 500 
188, 600 
348, 700 
480, 300 
559, 300 


1, 052, 802 


(Tons 2,240 pounds] 
Estimated consumption for— | 
Super- 
Purposes other than | phos- 
Consum-| the manufacture of | phate 
ed in superphosphate | (tons 
Im- United Manu- | 2,000 
ports iat or pee ger 
and pos- | »- anu- | Super- |} — esti- 
sessions wee facture | phos- mated 
Son of | Total | phate | produc- 
Servs chemi- tion 
soil cals 
ete. | 
32,192) 323, 191 1, 700 6, 500) 8 200) 314,991) 606, 000 
28, 843 428, 231) 10,784) 8,600) 19 384 8,847) 787,000 — 
19,610} 352, 481 8, 341 7,000) 15,341) 337,140) 649, 000 
21,727) 482,795) 13,675 9, 700) 23,375) 439,420) 885,000) — 
24, 845 462, 494 5, 000 9, 200) 14, 200) 448, 204 863, 000 
18,140} 484, 091 6,916) 9,700) 16,616) 467,475)  900,0 
14,908} 4738, 487 400 9, 500) 9,900) 463,587) 893,000 
8, 019 520, 364 5, 300} 10,400) 125, 700) 304, 664) 972, 000 
66, 129 804,066} 4,000) 16,100) 19,100) 784,966) 1,511,000 — 
115, 913 763, 825 7, 500} 15,300) 22, 800) 741, 0235) 1, 427, 000 
187, 086} 1,008,307; 8,000} 30,200) 38,200; 970, 107) 1, 868, 000 
175,765} 929,949) 8, 500) 27,900) 36,400| $898,549) 1, 720, 000 
137, 386} 825,614) 9,000) 24,800) 33,800) 791,814) 1, 524,000 
132, 965 929, 282 9, 500} 27, 900) 37,400 891, $82) 1,717, 000 
130, 214] 1, 162, 158) 10,000) 34,900) 44,900) 1,117,258) 2, 151,000 
56, 421| 1,068, 671} 10, 500) 42,700) 53,200) 1,015,471) 1,995, 000 — 
23, 281) 1, 200, 024) 11,000) 48,000) 59, 000) 4, 141, 024) 2, 197, 000 
25, 876) 1,273,007} 12,000) 50,900) 62, 900) 1, 210, 107) 2, 330, 000 
26, 734} 1,216,697} 14,000) 48,700) 62,700) 1,153,997) 2, 222, 000 
11, 903} 1,329,611} 20,000) 53,200) 73,200) 1,256,411) 2,419, 000 
21, 706} 1, 593, 657} 20,000} 79,700) 99,700) 1,493,957) 2, 876, 000 
16, 153] 1, 822, 855} 17,000) 91, 100) 108, 100) 1,714,755) 3,301, 000 
28, 821} 1, 795, 683} 15,000} 89,800) 104, S00) 1, 690,833) 3, 255, 000 
17,121} 1,761, 834} 40,000} 88,000) 128 000) 1, 633, $34) 3, 146, 000 
: 15, 079} 1, 785,008} 48,317) 89,300) 237, 617) 1, 647, 391 3, 172, 000 
5, 359) 1, 587,608) 50,468) 95, 300) 145, 768) 1, 441, 837) 2,776, 000 
4, 612) 1, 743,319} 70, 233} 104, 600) 174, $33) 1, 568, 486! 3, 020, 000 
92) 2, 418,021} 75,861) 145,000) 220, S61) 2, 197, 160] 4, 230, 000 
0} 2, 347, 307] 45, 294) 140, S00} 286, 094) 2, 161,211) 4, 161, 000 
3 0) 1, 898, 252) 79, 189) 113, 600) 192, 789) 1, 700, 463) 3, 274, 000 
63] 3, 034, 333] 72, 801) 182, 100} 254 901! 2, 779, 482) 5, 351, 000 — 
8, 535] 1, 334, 248 , OOF | X 3) 1,3 345) 2, 363, 000. 
5, 890} 1, 704, 479 67 896) 1, 537, 583) 2. ¢ 
R 6, 725] 2, 185, 880 _ 253. b B32, I 3, 7; 
8 16, 098} 2, 065, 114 7, | 16%, 795) 2,908, 319] 3 
: 2, 735) 2, 614, 354 - } Rs 3 656 
y 17, 378] 2, 478, 391 P 14) 210, L1G) 2, BES x 
28, 195] 2, 280, 683 2] IS2 G39! 4.9 3.84 j 
3, 5 45, 812) 2, 648, 454 2 | 263, 554) 2.3 g 5 : 
44, 899) 2, 663, 008 ! OO} 2, BH i 
¢ 32, 658| 2, 733, 328 : | 365, 541| 57 9,000 
13, 496} 1, 597, 150 Que 2 689) 3,3 2.5 ' 
12, 982} 1, 106, 851 , S00) 256, S83! : 1, 6 
5 7, 725} 1, 668, 978 » a 773) 1, 387, 203} 2, 671, 000 
2. 8 y 0} 1, 841, 030 360, 133) 1, £80, 897} 2, 851, 000 
Y 3, 699] 1, 941, 686 3s TT) 1, 611, 209} 3, 102, 000 
a 5 ¢ 3, 100} 2, 146, 006] 45, 230| 375, 860) 1, 724, 916) 3,321, 000 
18, 400) 2, 916, 787] 85, 133) 540, 651) 625, 784) 2,291, 003) 4, 111, 000 
i \ 
SS Se ee eel ee ie ee 


+ 
856 _FEDERAL TRADE COMMISSION DECISIONS - a 
Appendix 2D O 


PHOSPHATE EXPORT ASSOCIATION ET AL. 857 


B5GS RE, Appendix: 
APPENDIX G 
Export shipments of Florida pebble phosphate in long tons, 1910-389 

OL OR ke COG LON D2 ee eee GS an 66193 Oe alee ae 1, 148, 776 
Oe ee 70925 EO) |NlO Dia ee eee 90824151 1931222. 829, 031 
UD Toe a eS US2505L O22 eee eee BEA OBS} ) UB 542, 491 
LOTS Se ee 887,398 | 1O23eee 1645, HS9i HOZ8o_ 2 786, 580 
OAS re ot 6635/8389) 1Q240 662, 508] 19384_________ 900, 006 
EOUD a a 20 (255 O25 sae ee 694, 250) 1935___._____ 973, 730: 
GWG a ee 2087 283 (19262 250 Joe 639, 872 1936.._! _____ 1, 012, 763 
DION Wie cs SE oe 134, 943 | 1927_._______ 183,780) 19372 0k 947, 660 
LGU Re see 64.632) (10285 = tells), AILS) || GSH 961, 675 
BBE O TOE ee oe 1302974) 1029 faa sens a OGTA TS TOO". BE 807, 384 


Figures for 1910-21 inclusive from Mineral Resources of the United States, 1923—Pt. II published Dee. 
20, 1924, by Department of the Interior, U.S. Geological Survey. Figures for 1922-39 inclusive compiled 
by Phosphate Export Association. S 
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B55 — Appendix 
APPENDIX J 
Hardphos exports, 1919-41 
J Hard- . Hard- 
Outside BE Outside 
‘Year ee hard rock | Total Year DHS hard rock | Total 
nage tonnage 2 tonnage 
BOLO Yr Baeize 1 Peet 138, 768 102,383 | 241, 151 
1920 261, 545 84, 693 | 346, 238 
117, 764 13, 484 | 131, 248 
118, 500 34, 698 | 148,198 
-| 117, 969 41,063 | 159, 032 
63, 285 81, 808 | 145, 093 
74, 295 75, 575 | 149, 870 
45, 265 62,475 | 107,740 
51, 596 74,129 | 125, 725 
24, 075 60, 480 84, 505 ; 
16, 970 47,405 64, 375 Lend-lease 
14, 108 51, 655 65, 763 23, 925 38, 115 


APPENDIX K 


Phosphate export association—Association shipments and comparison of average 
association price with average price Florida pebble domestic shipments, 1919- 
40, inclusive 


FO  — ——, 


Association shipments Average Net advantage 
price association 
aa eS domestic 
pebble shipments 3 
Year Net cost pmrage domestic ss 
Tons Value per ton eee shipments 
shipped |f.o. b. mines} to mem- an ee per ton 
bers avin a ee Per ton Total 
Cents 

57,158 | $477, 173. 40 44.14 $7. 63 $3. 54 $4. 09 $233, 776. 22 
416, 602 | 3, 318, 999. 95 9. 38 7. 61 4,32 3.29 | 1,370, 620. 58 
297, 548 | 2, 110, 760. 00 10. 69 6. 74 4,28 2. 46 731, 968. 08 
334, 222 | 1, 974, 554. 27 7. 67 5. 63 3.13 2. 50 835, 555. 00 
506, 205 | 2, 073, 629. 35 4.05 3.91 3.09 . 82 415, 088. 10 
560, 534 | 2, 038, 703. 38 3. 62 3. 46 2.93 . 53 297, 083. 02 
664, 363 | 2, 328, 142. 41 2. 67 3. 34 2. 64 . 70 465, 054. 10 
613, 273 | 2, 395, 656. 11 2. 40 3.74 2. 89 . 85 521, 282. 05 
693, 234 | 2, 659, 992. 38 3.41 3. 66 2. 92 74 512, 993. 16 
643, 274 | 2, 306, 755. 18 2. 58 3. 42 3. 01 41 263, 742. 34 
822,905 | 2, 854, 698. 35 2.52 3. 31 2.95 . 36 296, 245. 80 
954, 030 | 3, 227, 802. 77 1. 20 3. 24 3. 07 Sill 162, 185. 10 
725, 316 | 2, 440, 260. 79 4.79 3.19 3. 39 —.20 | —145, 063. 20 
477, 886 | 1, 571, 225. 97 8. 69 3.07 2.97 . 10 47, 788. 60 
686, 449 | 2, 039, 283. 85 4.46 2.81 2.77 . 04 27, 457. 96 
873, 790 | 3, 434, 481. 47 1,62 3.77 2. 93 . 84 733, 983. 60 
936, 911 | 3, 895, 863. 91 2, 41 3. 98 2, 85 1.13 | 1, 058, 709. 43 
990, 697 | 4, 525, 513. 13 2. 80 4.37 2,31 2.06 | 2, 040, 835. 82 
944, 361 | 4, 392, 737. 12 2.99 4,45 2.14 2.31 | 2,181, 473. 91 
953, 683 | 4, 688, 968. 25 1,61 4.72 2.21 2.51 | 2,393, 744. 33 
774, 399 | 3, 458, 828. 63 4.08 4, 26 2. 20 2.06 | 1,595, 261. 94 
664, 597 | 2,573, 952. 88 2.97 3. 70 2. 32 1, 38 917, 143. 86 
14, 591, 437 |60, 787, 983. 55 3. 66 3. 98 2. 82 1.16 | 16, 956, 929. 80 


1 Association average price per ton f. o. b. mines is calculated on wet basis and after deduction of 3 percent 
sales commission and net association cost per ton to members. : ‘ 

2 Average price Florida pebble domestic shipments per ton f. 0. b. mines is calculated by deducting tonnage 
and value of land pebble exports from total tonnage and value of all Florida land pebble shipments (both 
export and domestic) published by U.S. Bureau of Mines. No selling cost has been deducted from the 
average domestic price (as has been done in calculating the association average price) as P. EH. A. has no 
information regarding selling costs on domestic business. ' 

3 Testimony at the hearings of the congressional committee on phosphate resources of the United States 
brought out the fact that the average grade of pebble exported is about 1 percent B. P. L. lower than the 
average grade used in the domestic market. 
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APPENDIX L 
United States export shipments of phosphate rock, 1920-39 


[Long tons] 


Florida pebble - Total 
association shipments! | F ice Florida | Western United 
\ peppie _ | and other | States ex- 
Year esa E aS NG ceE Ac, oe nage phosphate | ports of 
Percent of | 8S0cla (tons) phosphate 
Tons total (tons) (tons) 

57, 158 15. 09 73, 816 241,151 6, 606 378, 731 
416, 602 88. 95 269, 164 346, 238 37, 708 1, 069, 712 
297, 548 40. 58 270, 867 131, 248 33, 649 733, 312 
334, 222 46. 47 193, 711 157, 869 33, 492 719, 294 
506, 205 61.17 138, 934 159, 082 23, 380 827, 551 
560, 534 68. 46 101, 974 98, 199 58, 066_ 818, 773 
664, 363 76. 35 29, 887 149, 870 26, 080 870, 200 
618, 273 81. 88 26, 599 107, 740 1,351 748; 963 
698, 234 75. 50 90, 546 125, 724 8, 706 918, 211 
648, 274 {ilecaye 169, 941 84, 505 1, 044 898, 764 
822, 905 72, 01 238, 510 64, 375 16, 956 1, 142, 746 
954, 030 77. 83 189, 746 65, 812 16, 1384 1, 225, 722 
725, 316 76. 24 103, 715 40, 775 81, 499 951, 305 
477, 886 77.95 64, 605 44, 055 26, 489 613, 035 
686, 449 82. 80. 100, 131 41, 290 1, 189 829, 059 
873, 790 86. 66 26, 216 94, 655 2, 190 996, 851 | 
936, 911 84. 83 36, 819 101, 155 29, 509 1, 104, 394 
990, 697 81.95 22, 066 119, 725 76, 463 1, 208, 951 
944, 361 89. 70 3, 299 68, 560 36, 582 1, 052, 802 
953, 683 83. 59 7, 992 121, 065 58, 101 1, 140, 841 
774, 399 (3) 32, 985 86, 621 (8) (8) 


' Association shipments include all tonnage shipped against contracts made by or through the Phosphate 
Export Association (or Florida Pebble Phosphate Export Association) regardless of whether or not the 
shipper was a member of the Association at time of shipment; hence this column includes some tonnage 
shipped by companies who were not members at the time of shipment but were members at the time the 
sale was made. 

2 Out_ide Association shipments include all tonnage shipped against contracts made outside of the Associa- 
tion (i. e. by companies which were not members at time of sale) regrdless of whether or not the shipper was 
a member of the Association at time of shipment; hence this column includes some tonnage shipped by 
companies who were members at the time of shipment but were not members at the time the sale was made. 

3 Data not available. 

Norp.—Shipments of Florida pebble compiled by Phosphate Export Association except outside Associa- 
tion shipments 1919-21 which obtained from Minerals Year Book published annually by Department of 
Interior, shipments of Florida hard rock compiled by Florida Hard Rock Phosphate Export Association 
except 1919 which taken from Minerals Year Book. With the exception of 1934, total United States exports 
of phosphate taken from Minerals Year Book and exports of western and other phosphate arrived at by de- 
ducting exports of Florida pebble and hard rock from total exports. For 1934 the figures used are those 
which the PEA has knowledge of. The Minerals Year Book shows total exports in 1934 as 993,493 long tons. 
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APPENDIX M 


Consumption of phosphate rock and basic slag (showing estimated phosphoric 
acid therefrom) in Hurope, including Great Britain and Hire, but excluding 
Russia, during three 5-year periods, 1924-28, 1929-38, 1934-88 i 


1924-28 1929-33 1934-38 
Total consumption of— 2 ——|-- -—— 
Metrictons| Index | Metrictons| Index | Metrictons Index 
P20; from phosphate BOGOR S95. 6. Se ra + 7, 999, 620 100 7, 655, 345 96 8, 076, 595 161 
EO; from basic slap. 5 0 3, 366, 666 100 3, 092, 382 92° | 3, 735, 897 111 
Oteat ase wer ee Le ee 11, 366, 286 100 | 10, 747, 727 95 | 1h, S12; 492 104 
Phosphate rock: i lf 
Florida hard rock phosphate__________ 599, 153 1¢0 261, 390 44 513, 189 86 
Florida pebble phosphate: 2o> Fe. 2 2, 830, 837 100 3, 225, 708 114 8, 457, 042 122 
Total United States._...____-_______ 3, 429, 990 100 3, 487, 098 102; “3, 970, 231 116 
French North African phosphate _____ 21, 319, 495 100 19, 418, 288 co) aa oe 938, 285 79 
E gyptiap phosphate__________________ 150, 340 100 663, 164 441 897, 396 597 
ECiInshaTl DOs DaAloe semen ok Sunes | Meeaee pom eee 306,885) onan oe POLIO) Na oe 
Other phosphates ! 1, 627, 278 100 953, 849 59 1, 280, 443 79 
Total from outside United States___ 23, 097, 113 100 | 21, 431, 636 93 | 21, 563, 516 93 
Total phosphate rock—All sources__| 26, 527, 103 100 | 24, 918, 734 94 | 25,533,747| 96 
Basic slag—Total—All sources_____. 21, 041, 664 100 | 19, 327, 287 92 | 23, 349, 359 lil 
Total phosphate rock and basic slag_| 47, 568, 767 100 | 44, 246, 121 93 | 48, 883, 106 103 
Yearly averages 
P20; from phosphate rock_________________ 1, 599, 924 100 | 1, 531, 069 96 | 1,615, 319 1ul 
ibiO) 5 frora basicsiag 22). 2 oe 673, 333 100 618, 476 92 747, 179 111 
otal sees Se tO er ee 2, 273, 257 100 2, 149, 545 95 2, 362, 498 104 
Phosphate rock: 
Florida hard rock phosphate__________ 119, 831 100 52, 278 44 102, 638 86 
Florida pebble phosphate_____________ 566, 167 100 645, 142 114 691, 408 122 
Doetal United States... 2 =. 685, 998 100 697, 420 102 794, 046 116 
French North African phosphate _____ 4, 263, 899 : 100 | 3, 883, 657 91 | 3,387, 657 79 
Egyptian phosphate 30, 068 100 132, 633 441 179, 479 597 
Russian phosphate______ J ee SO Poe 2 See WO: 20K |e ece ee 489,478 |_____.__ 
Otherpaosphates = 20 2 8 325, 456 100 190, 770 59 256, 089 79 
Total from outside United States___| 4,619, 423 100 4, 286, 327 93 4, 312, 703 93 
Total phosphate rock— All sources__| 5, 305, 421 100 | 4, 983, 747 94 | 5, 106, 749 96 
Basic slag—Total— All sources____________ 4, 208, 333 100 3, 865, 477 92 4, 669, 872 11 
Total phosphate rock and basicslag_| 9, 513, 754 100 | 8, 849, 224 93 | 9,776,621 103 


1 Other phosphates include Ocean-Nauru, Makatea, Christmas, Curacao, and loca! European deposits. 


Percentage of American Participation in European Consumption of Phosphate Rock 


Total consumption 1924-28 1929-33 1934-88 
Percent Percent Fgpeent 

HrOmieUSOUrCRSe eee ee eee Leena noose» Ss. ee oh ee SEE ees 12. 93 13. 99 15, 
From United States and French North Africa_____.__---------_----- 13. 85 15, 22 18. 98 


Compiled by Phosphate Export Association. . . , 

Data veanectiic Dioie slag obtained from reports issued by International Superphosphate Manufacturers’ 
Association. 

New York: Nov. 5, 1943. 
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APPENDIX N 
Coronet phosphate Co.—Domestic shipments, 1919-39 7+ 


68/66 percent 75[74 peteont 79 percent, 
to m (0) . A 
Year 72 percent, Price 77/76 percent, Price Galea) Price 
Crescent Coronet 

31, 524 | $2.68 33) 310u\) ($6197, |e ee 

38, 936 5. 01 77, 963 8.57 11,808 | $10.96 

34, 525 8. 94 30, 263 8. 32 3, 324 11. 50. 

16, 187 2. 69 51, 638 5. 38 4, 601 6. 34 

27, 548 2.99 34, 739 5. 40 112 6, 44 

65, 229 2.72 41, 368 3. 034| sane ente- oe) | 

80, 562 2. 68 46, 214 3. 71 14, 475 4, 82 

35, 277 3.10 4, 884 5. 80 14, 796 5. 42 

13, 050 ok Ube eee te a a | eer ee 23, 122 6. 02 

55, 928 3.61 5, 928 5. 33 17, 541 6. 26 

60, 426 Ol aoe eee oe eee 22, 603 6. 35 

52, 570 SEO | eo eee oo eee eee 14, 323 6. 40 

52, 775 ROO (erie eee eee | Seen 5, 557 6. 57 

27, 814 3. 32 12, 224 4. 27 4,703 6. 03 

30,677 | 3.06 95305 |) M4 D7 (ees ee |e 

38, 489 3.12 12, 201 4129) | Ronee ee ccs 

35, 708 3.12 11, 323 4.3000 eee eat alr 

Se 8) S42 > 1581 joe 249) | eo sOs tien lem ahoncs Rameau 

53, 172 TiO nc a cats eae ee he sete aes ee | 

6,176 Pad 200 3.35 5, 012 3. 84 

1 Figures from statistics furnished by Coronet Phosphate Co. 
APPENDIX O 
Coronet Phosphate Co.—H«aport shipments, 1919-39 + 
68/66 68/66 
Year percent, | Price Year percent, | Price 
Crescent Crescent 


1 Figures from statistics furnished by Coronet Phosphate Co. 


APPENDIX P 


RECOMMENDATIONS FOR THE READJUSTMENT OF THE BusINEss 
or F'Lorma Harp Rock PuospHatre Export Association 


To: Florida Hard Rock Phosphate Export Association, an wnincor- 
porated export trade association, with its principal office and place” 
of business at 1006 Savannah Bank & Trust Building, Savannah, 
Ga., and to its officers, executive committee and members: 
The Federal Trade Commission, having had reason to believe that. 
Florida Hard Rock Phosphate Export Association, an association 
engaged in export trade (as “asociation” and “export trade” are de- 
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fined in the act of Congress known as the Export Trade Act, approved 
April 10, 1918), and certain of its agreements and acts were in restraint 
of trade within the United States or in restraint of export trade of 
domestic competitors of said association or that they substantially 
lessened competition within the United States and otherwise restrained 
trade therein, summoned said association, its officers and agents to 
appear before it on the 15th day of August 1944, as provided by 
section 5 of said Export Trade Act. Said association having duly ap- 
peared before the Commission pursuant to such summons, and a formal 
investigation into the alleged violations of law having been made, 
in the course of which testimony and evidence was taken and incor- 
porated into the record, and the Commission having examined the 
record and made a report thereon, and concluded therefrom that cer- 
tain agreements made and acts done by such association have been and 
are in violation of law. 

Now, therefore, pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said act, the 
Federal Trade Commission hereby makes to said Florida Hard Rock 
Phosphate Export Association and its officers, executive committee 
and members, the following recommendations for the readjustment 
of said Association’s business : 

1. That Florida Hard Rock Phosphate Export Association with- 
draw from and rescind its agreements with Phosphate Export Asso- 
ciation and the North African group (office Cherifien des Phosphates 
of Rabat, Morocco, Comptoir des Phosphates D’Algerie et de Tunisie, 
of Tunis) and with Phosphate Export Association, the North African 
group and Curacao (Mynmaatschapp¥ Curacao of Amsterdam) re- 
quiring that deductions for shipments of Florida hard rock phosphate 
from the United States made by American nonmembers of the Asso- 
ciation be made from the quota of American shipments of hard rock 
phosphate to Europe stipulated for in said agreements, and that said 
Association refrain from entering into like or similar covenants in 
the future. 

2. That Florida Hard Rock Phosphate Export Association with- 
draw from and rescind any and every agreement or understanding 
with C. & J. Camp, Inc., a corporation, and Mutual Mining Co., a — 
corporation, the owners of Fernandina Terminal at Fernandina, Fla., 
which confine or restrict in any way the use of said terminal, for the 
processing and shipment of hard rock phosphates, solely to the mem- 
bers of said Association. That said Association refrain in the future 
from entering into any negotations, arrangements or understandings 
with the Seaboard Airline Railway or any other common carrier 
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with reference to hard rock phosphate shipments made or to be made 
by nonmember producers or shippers, or the rates quoted or to be 
quoted on such shipments, or the availability or use of terminal 
facilities to accommodate such shipments. 

3. That Dunnellon Phosphate Mining Co., Societe Anonyme La 
Floridienne, J. Buttgenbach & Co., and C. & J. Camp, Inc., the members 
of Florida Hard Rock Phosphate Export Association, rescind and 
cancel their intra-association agreement requiring the deduction of 
the tonnage of hard rock phosphate sold by each member in domestic 
trade in the United States from the European quota therein allotted 
to the seller, and to refrain in the future from entering into or effectu- 
ating any like or similar agreements or understandings. 

4. That C. & J. Camp, Inc., and Societe Anonyme La Floridienne, 
J. Buttgenbach & Co., rescind and cancel their agreement requiring 
that the tonnage of hard rock phosphate sold by either of these mem- 
bers in the domestic market of the United States be deducted from 
the quota of European shipments allotted to such member under the 
agreement referred to in the preceding paragraph hereof, and that 
they refrain in the future from entering into of effectuating any like 
or similar agreements or understandings. 

5. That Florida Hard Rock Phosphate Export Association, in the 
future, seasonably file with the Commission all information required 
by the Export Trade Act to be filed annually, and furnish all informa- 
tion and documentary evidence requested or required by the Commis- 
sion, pursuant to said act, whether called for by report forms, by 
questionnaires or communications, by personal visitation or otherwise, 

It is ordered by the Commission that Florida Hard Rock Phosphate 
Export Association file with the Commission within 30 days hereof a 
report stating whether it has elected to comply with the above recom- 
mendations, and if so, the manner in which it has so comphed. 


DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 1 


MILK AND ICE CREAM CAN INSTITUTE ET AL. v. 
FEDERAL TRADE COMMISSION . 


No. 8460—F. T. C. Docket 4551 


(Circuit Court of Appeals, Seventh Circuit. January 7, 1946) 


EvipeNcE—MetHops, Acts AND PracricES—CoNncERT oF AcTION—Pricr Fixinc— 
CIRCUMSTANTIAL EvyIDENCE. 
Hlegal price-fixing conspiracy may be shown by circumstantial evidence 
without direct proof. 


EVIDENCE—I NFERENCES—COMMISSION—POWER. 


Federal Trade Commission, like any other fact-finding body, is entitled to 
draw any reasonable inference from circumstances of a given situation. 


METHops, AcTs AND PRAcTICES—CONCERT cr ACTION—IF ACTIVITIES, PursUED IN- 
DIVIDUALLY, LAWFUL. 

The mere fact that certain activities are lawful, when pursued by in- 
dividual [479] business concerns without any agreement or combination, 
does not necessarily establish that such activities are lawful, when practiced 
as the result of a combination or agreement. 


CEASE AND DESIST ORDERS—MerrHops, Acts AND PracricES—Concert or AcTION— 
PrRIcE FIxine. 

Evidence substantially supported finding of Federal Trade Commission 
that Milk and Ice Cream Can Institute and its members acted in concert and 
by agreement in price-fixing in restraint of competition and authorized cease 
and desist order. 


METHODS, ACTS AND PRACTICES—CONCERT OF ACTION—PrIcE FrxXtNG—DELIVERED 
Pricks UNDER FREIGHT EQUALIZATION PLAN. 

The fact that manufacturers of milk and ice cream cans used a so-called 
freight equalization plan, which enabled them to sell at uniform delivered 
prices even before organization by manufacturers of an institute, did not 
remove such device from the proscription of statute directed against con- 
Spiracies in restraint of competition, where such device was used to eliminate 
price competition. 

CrASE AND DESIST OrDERS—MetTHops, AcTs AND PRACTICES—CONCERT or ACTION— 
Price Fixinc—Ir Action Pursuep INDIVIDUALLY, LAWFrUL—WHETHER RIGHTS 


INTERFERED WITH. 


1 Reported in 152 F. (2d) 478. For case before Commission, see 37 F. T. C. 419. 
867 
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Cease and desist order of Federal Trade Commission prohibiting eight 
specified activities with respect to price-fixing in connection with an agree- 
ment or conspiracy in restraint of competition did not restrain individual 
concerns from exercising their rights of independent action with respect to 
such activities. 

CEASE AND Desist ORDERS—MeETHODS, AcTS AND PRACTICES—CONCERT or ACTION— 
Price Frxinc—Ir ActTioN Pursurep INDIVIDUALLY, LAWFUL—WHETHER RIGHTS 
INTERFERED WITH—IF VIOLATION oF, BY ORDER, CHARGED—Timer For DreTreRMIN- 
ATION OF ISSUE. , 

Whether cease and desist order of Federal Trade Commission directed 
against conspiracy to restrain competition by price-fixing interferes with 
right of individual members of combination to independent action with res- 
pect to activities restrained should be determined whenever order is alleged 
to have been violated by a given set of facts, rather than on proceedings to 
review order. 

CEASE AND DESIST ORDERS—SCOPE AND HxXTENT—CONCERT OF ACTION—PRICE FIx- 
ING—IF USE OF ANY OTHER PRACTICE OR PLAN, WITH SAME PURPOSE OR EFFECT, 
INCLUDED IN PROHIBITIONS. 

Item in Federal Trade Commission cease and desist order directed against 
combination in restraint of competition by price-fixing which enjoined peti- 
tioners from formulating or putting into operation any other practice or plan, 
which has for purpose or effect fixing or maintaining prices for metal milk 
or ice cream cans, was required to be eliminated, since, although existing 
plan was tested and found unlawful, petitioners were entitled to have some 
other plan tested in the usual way, rather than in a proceeding for violation 
of cease and desist order. 


(The syllabus, with substituted captions, is taken from 152 F, (2d) 478) 


On petition for review of order of Commission, petition denied and 
order, as modified, approved and enforced. 

Mr. Frederick C. Nash, of Detroit, Mich., Mr. William B. Paul, of 
Pittsburgh, Pa., Mr. Guy George Gabrielson, of New York City (Mr. 
Albert L. Wolfe, of New Work City, of counsel), Mr. Spencer Gordon 
and Miss Virginia C. Duncombe, both of Washington, D. C., Bodman, 
Longley, Bogle, Middleton & Armstrong, of Detroit, Mich., Mr. Alfred 
W. Craven, of Chicago, Il., Ur. Archibald Douglas, Mr. Edward 
Holloway and Douglas, Armitage & Holloway, all of New York City 
(Mr. Paul Armitage, of New York City, of counsel), for petitioners. 

Mr, William T. Kelley, Chief Counsel, and Mr. Walter B. Wooden, 
Asst. Chief Counsel, both of Washington, D. C., for respondent. 

Before Evans, Magor, and Krrnur, Circuit Judges. 


Masor, Circuit Judge: 

This is a petition to review a cease and desist order entered by the 
Federal Trade Commission on September 18, 1943. Petitioners are 
the Milk and Ice Cream Can Institute, an unincorporated trade asso- 
ciation (hereinafter referred to as the Institute), D, S. Hunter, 
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secretary of the In[480]stitute (sometimes referred to as the 
commissioner), and the following corporate members: Buhl Stamping 
Company located at Detroit, Michigan; The Creamery Package Man- 
ufacturing Company located at Chicago, Illinois; Sheet Metal Spe- 
cialty Company located at Follansbee, West Virginia; Atlantic 
Stamping Company located at Rochester, New York; Keiner Williams 
Stamping Company located at Richmond Hill in Long Island (a 
suburb of New York City) ; Superior Metal Products Company lo- 
cated at St. Paul, Minnesota; and Solar-Sturges Manufacturing Com- 
pany located at Melrose Park, Illinois (a suburb of Chicago). Three 
separate briefs have been filed by the petitioners, one on behalf of the 
Institute, Hunter and the first three corporate petitioners just named, 
another on behalf of the next three corporate petitioners, and another 
on behalf of the last named corporate petitioner. 

The Institute has been in existence since 1930, the year of its organi- 
zation. Hunter has acted as its secretary or commissioner from the 
beginning, and all of the corporate petitioners have been members dur- 
ing such period. All of the corporate petitioners are and have long 
been engaged in the manufacture, sale and distribution of milk cans 
and ice cream cans, with the exception of Atlantic Stamping Company 
which does not manufacture ice cream cans. The seven corporate peti- 
tioners, together with Lalance & Grosjean Corporation, a former. 
member of the Institute against whom the proceeding was dismissed 
by the Commission, and Geuder, Paeschke and Frey Company (a party 
to the proceeding before the Commission but who has not petitioned 
for review), manufacture practically all of the milk and ice cream 
cans sold and distributed in the United States. 

The complaint issued by the Commission alleged that the corporate 
members of the Institute had maintained an unlawful combination to 
restrain competition in the manufacture, sale and distribution of milk 
and ice cream cans in interstate commerce; that they had “coopera- 
tively made and announced prices” in such a manner that the delivered 
cost of their products to a purchaser was the same regardless of the 
producing point; that as a part of such combination the corporate 
members had by agreement employed a freight equalization plan; that 
they had provided themselves with a compilation of freight rate fac- 
tors; that they had exchanged details of sales with each other; that 
they had maintained a systematic check upon each other for the pur- 
pose of curtailing and eliminating allowances; that they had agreed 
to discounts and other terms and conditions of sale, and that they had 
standardized and promoted uniformity in their products for the pur- 
pose of lessening competition. It was alleged that the Institute and 
Hunter had cooperated in the activities of the members. It was fur- 
ther alleged that such acts restrained commerce and constituted unfair 
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acts and practices and unfair methods of competition in commerce 
within the meaning of the Federal Trade Commission Act. 

Answers were filed by the petitioners, denying that they had ever 
maintained an unlawful combination to restrain competition; that 
their activities did not result from any combination or agreement; 
and that their activities were in the aid of, rather than the restraint of, 
competition. Extensive hearings were had before a trial examiner 
and the Commission made findings of fact and conclusions of law upon 
which its cease and desist order, here sought to be reviewed, was 
predicated. : 

While numerous contested issues are stated, the basic one is whether 
the findings of the Commission are substantially supported. If such 
be the case, there is the further issue as to the scope of the Commission’s 
order. 


In reality, the essential question for our determination is whether 


the members of the Institute acted in combination or by agreement 
for the purpose of fixing prices, or their activities contributed to such 
result, as found by the Commission. “Proof that a combination was 
formed for the purpose of fixing prices and that it caused them to be 
fixed or contributed to that result is proof of the completion of a price 
fixing conspiracy under § 1 of the Act.” Unéted States v. Socony- 
Vacuum Ow Co., Inc., et al., 310 U. 8. 150, 224. In determining 
whether such finding is supported, it is not necessary, as argued, that 
there be direct proof of an agreement. Such agreement may be shown 
by circumstantial evidence, and the Commission, the same as any 
other fact-finding body, is entitled to draw any reasonable inference 
from the circumstances of the situation. Much of petitioner’s argu- 
ment is devoted to an attempt to demonstrate [481] that their activi- 
ties are lawful. That such may be the case when pursued without 
any agreement or combination may, for the purpose of the instant 
case, be conceded. Even so, however, it does not follow that they 
are lawful when practiced as a result of a combination or agreement. 

The activities of the Institute and its members follow very closely 
those which we recently considered in United States Maltsters Assn., 
et al. v. Federal Trade Commission, 152 ¥. (2d) 161 [41 F. T. C. 450] 
(No, 8429, decided November 24, 1945). The legal questions pre- 
sented in this case are identical with those we considered in the 
Maltsters case and the factual situation is quite similar. Here, as in 
that case, it is urged that the activities of the Institute and its members 
are lawful. In support of such contention, petitioners rely upon 
Maple Flooring Mfrs. Assn., et al. v. United States, 268 U. S. 563; 
Cement Mfrs. Protective Assn., et al. v. United States, 268 U. S. 
588; and Sugar Institute, Inc., et al. v. United States, 297 U. S. 558. 
Reliance was also placed upon these authorities in the Maltsters case, 
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in which we discussed and distinguished them. What we there said 
is equally applicable in the instant case and need not be repeated. 

The Commission found that “with the exception of short periods 
of time while adjustments in prices were being made, the prices 
charged by the respective respondent members (petitioners here), 
both f.o.b. and delivered, had been uniform and identical.” Peti- 
tioners do not seriously challenge this finding. The record fully 
discloses that such was the situation for at least a period of more than 
four years immediately prior to the time of the commencement of the 
instant proceeding. To illustrate, a customer located in St. Paul 
could purchase cans at the same delivered price irrespective of. 
whether the purchase was made from a member located in Chicago or 
St. Paul. Just how such an unnatural situation could be brought 
about by members of an industry without a plan or agreeinent is 
difficult, if not impossible, to visualize. The mere fact that the situa- 
tion did exist in and of itself furnishes strong support that the 
Institute and its members were acting cooperatively and by agree- 
ment. It is contended, however, that the same delivered price, even 
though the result of a plan or agreement, did not affect price compe- 
tition. In fact, it is argued that an identical delivered price is in 
aid of price competition. Not being economists, we confess our ina- 
bility to comprehend such an argument. True, the same delivered 
price might still leave room for competition, depending upon the 
circumstances of the case. This is.so for the reason that there might 
be competitive factors other than price, such as quality and the appear- 
ance of the product. But insofar as price competition is concerned, 
we think that an agreement among manufacturers of a product 
to sel] at the same delivered price would seriously interfere with, if 
not entirely destroy, competition in that respect. 

No good purpose would be served in a detailed discussion of the 
various activities of the Institute and its members, relied upon by 
the Commission in support of its finding that they acted in concert 
and by agreement. A study of the record is convincing not only 
that the finding is substantially supported but that it would be diffi- 
cult to reach any other conclusion. We shall, therefore, briefly refer 
to some of such activities, the most important of which is the so-called 
freight equalization plan. The Commission found that this plan 
was maintained for the purpose and with the result that “the delivered 
cost of their products was the same, regardless of from whom pur- 
chase was made or from which producing point the goods purchased 
were shipped,” and further that the plan was not used by petitioners 
“on a competitive basis when reaching into a competitor’s territory, 
since its use was solely to match competitor’s prices,” and that it 
“served only to maintain uniformity of delivered prices.” Petitioners 
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do not dispute but that this freight equalization system was used for 
the express purpose of effecting a uniform delivered price. In one 
of petitioners’ briefs, it is stated: “As all cans are sold f. o. b. shipping 
point this equalization permits the manufacturers to submit their 
product to the prospective purchaser at a net delivery price unfettered 
by the distance between shipping (point) and that of the nearest com- 
petitor.” This is merely another way of saying that by use of the 
freight equalization system all manufacturers are enabled to sell’ at 
the same delivered price. 

It is argued, perhaps correctly, that such a freight system had long 
been employed by industry so that members thereof might deliver 
their product at the same [482], price. In fact, the Commission rec- 
ognizes that this freight equalization plan was used by petitioners 
prior to the organization of the Institute. Such being the case, the 
fact still remains that it was employed by petitioners for the purpose 
of fixing the delivered price of their product and by such use price 
competition was eliminated or at any rate seriously impaired. On 
the face of the situation, it taxes our credulity to believe, as argued, 
that. petitioners employed this system without any agreement or plan 
among themselves. Any doubt in this respect, however, is removed 
by reference to the minutes of the Institute and other evidence found 
in the record. . 

In connection with the freight equalization plan, petitioners em- 
ployed what is referred to as the Climax freight rate book, which 
was utilized for the purpose of determining and quoting freight rates 
on an equalized basis. The minutes of the Institute disclose that 
such a service was discussed at meetings of the members, and its im- 
portance was recognized as a means of carrying out the equalization 
program. A large number of such freight rate books were procured 
by the Institute and distributed to its members. The use of these 
freight rate books standing alone may not mean much, if anything, 
but when used in the manner disclosed, it is a reasonable inference 
that they were part of the plan by which the desired result was to be 
obtained. 

Another activity relied upon by the Commission which is not with- 
out weight is the so-called reporting system by which the activities of 
each of the members, including prices received from sales, is embodied 
in a daily report and sent to the Institute. The Commission found 
that such system was in order “to assure the maintenance of uniform 
prices,” that it “was designed to and did permit” petitioner Hunter 
“to supervise the price activities” of manufacturing petitioners, that 
he “would from time to time, upon evidence or suspicion of variation . 
in price as developed from various reports, call such deviation or pos- 
sible deviation to the attention of the members, as a whole, and from 
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time to time requested said members to review their data to determine 
if the discrepancies were due to errors in compilation.” 

The record shows that this reporting system was adopted at Insti- 
tute meetings following discussion by the members relative thereto. 
That is, the members agreed to make reports and, when called upon by 
the Commissioner, were required to submit evidence as to the correct- 
ness thereof. There is also testimony that this reporting system was 
for the purpose of enabling a member to determine whether or not 
his competitors were adhering to the price list. The brief of the 
Institute concedes that such reports “cannot be made to the Institute 
without a planned or agreed common course of action.” It is insisted, 
however, that such course of action was not followed, pursuant to 
an agreement to fix and maintain prices. Wethink the record discloses 
to the contrary. 

Another activity which indicates petitioners were acting in concert 
arises from the action of the Institute in establishing a classification of 
buyers, with a determined discount allowable to each class. Jobbers, 
for instance, were aliowed a rate of discount different from consumers 
and retail establishments. This information concerning classification 
was included in the reports made to Hunter as commissioner of the 
Institute. d 

Much is said by petitioners concerning their claim that milk and 
ice cream cans are a standardized product. From this it is argued 
that uniformity of price was a natural rather than an artificial result. 
An argument of this kind has some merit as to certain products, such 
as sugar, salt, oil, etc., where the product from its nature is standard. 
We doubt, however, if there is any merit in the contention that a 
can is in such a category. We think it is true that they were stand- 
ardized in the instant situation, but this was the result of the activi- 
ties of the Institute and its members. In fact, there was a continuing 
effort and urging on their part that the cans be manufactured in 
uniform classifications. It may be, as argued, that much of this 
effort was to comply with various governmental regulations and for 
health purposes, but the fact still remains that it was easier to reach 
the goal of uniform prices on a standard product than on one which 
was not. The meticulous effort disclosed by the record by which peti- 
tioners standardized their products is also a strong circumstance in 
support of the Commission’s finding that their activities were the 
result of an agreement. 

It also is of importance to note that the minutes of the Institute 
meetings disclose that certain restrictions were placed on the sale of 
“seconds.” The Commission [483] finds that this was done in order 
to prevent first quality cans being sold at an off price. The record 
discloses that commissioner Hunter on one occasion stated that the 
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price differential on some sales of “seconds” was so small “as to 
suggest that ‘firsts’ were being sold as ‘seconds’.” Here again each 
member was required to report cans which were obsolete, as well 
as those which were sold as “firsts” and those sold as “seconds,” 
together with the price received therefor. One of petitioners’ offi- 
cers testified that sales of “firsts” as “seconds” was a method of in- 
direct price cutting. 

We have merely touched upon some of the circumstances relied 
upon by the Commission in support of its finding that petitioners 
acted concertedly and by agreement. It is futile to contend that all 
of these activities could have been carried on so scrupulously and’ 
meticulously without an understanding or agreement. Any other 
conclusion would do violence to common sense and the realities of 
the situation. : 

It is contended that the present order of the Commission is in- 
appropriate and invalid even though the findings of the Commission 
be accepted. It is argued, among other things, that the order pro- 
hibits lawful action, disassociated from a conspiracy to fix prices, 
that it is indefinite in its terms, and that it is susceptible of the con- 
struction that it prohibits independent action by the petitioners. We 
are convinced froma study of the order that there is little, if any, merit 
in the criticism made concerning it. The order provides that re- 
spondents (petitioners here) “do forthwith cease and desist from 
entering into, continuing, cooperating in, or carrying out any 
planned common course of action, mutual agreement, understand- 
ing, combination, or conspiracy between and among any two or 
more of said respondents or between any one or more of said re- 
spondents and others not parties hereto. to do or perform any of 
the following acts or practices.” Then follow in eight paragraphs 
the activities enjoined. Summarized by paragraph, such activities 
are: (1) fixing or maintaining prices; (2) exchanging, distributing 
or relaying information as to current prices for the purpose of fix- 
ing or maintaining prices; (3) selling pursuant toa plan or system 
involving equalization of freight which results in a uniform de- 
livered price: (+) using any freight rate reporting service as a factor 
in fixing prices; (5) formulating or using any price reporting plan 
for the purpose of depriving the public of the benefit of competition 
in price; (6) classifying purchasers for the purpose of maintaining 
uniform prices for various classifications; (7) (hereinafter dis- 
cussed), and (8) employing the Institute or its commissioner, Hun- 
ter, as an instrument in the doing of the practices prohibited by the 
order. ; 

It will be noted that each of the prohibited 


will be not acts is directed solely 
at price fixing in connection with an 


agreement or conspiracy. It is: 
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not valid criticism to say that they are enjoined from the activities 
mentioned when used independently or even by an agreement unre- 
lated to the price structure. The Commission in its brief concedes 
what we think is obvious: “It is wholly unnecessary that the order 
be amended so as to expressly reserve to petitioners their rights of 
independent action. They have those rights regardless of the order 
and those rights would not be changed or protected in the least by 
adding such a proviso. * * * The time when such questions 
should’ properly be determined is not in connection with the present 
consideration of the order but whenever the order is alleged to have 
been violated by a given set of facts. If those facts embody a condi- 
tion of independent action it will be a perfect defense. The Commis- 
sion knows as well as petitioners that no violation of the order in its 
present form can be established by any showing of independent action.” 

We are of the view, however, that one provision contained in para- 
graph (7) of the order should be eliminated, By it petitioners are en- 
joined from “formulating or putting into operation any other prac- 
tice or plan which has the purpose or effect of fixing or maintaining 
prices for metal milk or ice-cream cans.” The present plan has been 
tested and found unlawful and we see no reason why some other plan 
of which the Commission might complain should not be tested in the 
usual way rather than in a proceeding for violating the cease and de- 
sist order, as would be the case if this provision should remain in the 
order. In Swift and Company v. United States, 196 U.S. 375, the 
court eliminated from an injunction order a provision almost identi- 
[484] cal with the one under discussion. The court (page 401) said: 


The general words of the injunction “or by any other method or device * * *” 
should be stricken out. The defendants ought to be informed as accurately as 
the case permits what they are forbidden to do. Spec‘fic devices are mentioned 
in the bill, and they stand prohibited. The words quoted are a sweeping in- 
junction to obey the Jaw, and are open to the objection which we stated at the 
beginning that it was our duty to avoid. 


We think this reasoning is applicable to the provision in question and 
that it should be eliminated. 

The petition to review and set aside the order to cease and desist is 
denied and the Commission’s order, modified as suggested, is approved 
and enforcement allowed. 
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(The syllabus, with substituted captions, is taken from 153 F. (2d) 85) 


On petition for review of an order to cease and desist, order set 
aside and cause remanded. 

[86] Mr. Walter H. Moses, of Chicago, Ill. (Moses, Kennedy, 
Stein & Bachrach, of Chicago, IL, of counsel), for petitioner. 

Mr. Joseph J. Smith, Jr., Asst. Chief Counsel, Federal Trade Com- 
mission, of Washington, D. C., Mr. W. 7. Kelley, Chief Counsel, and 
Mr. Carl C. Wheaton, Sp. Atty., both of Washington, D. C., for 
respondent 

Before Sparks and Kerner, Cirewit Judges, and Bawrze1, 
District Judge. 


Sparks, Circuit Judge. 

By this proceeding petitioner seeks to review and set aside a cease 
and desist order of the Federal Trade Commission. The complaint 
charged petitioner with having engaged in unfair and deceptive acts 
and practices in violation of the Federal Trade Commission Act. The 
charge was that by the use of trade name “Elasti-Glass” petitioner had 
falsely represented that various men’s accessories made by petitioner 
from a chemically manufactured plasticized resinous material called 
“Vinylite” were made and constructed of glass. The answer admitted 
that petitioner manufactured “Elasti-Glass” products and advertised 
and sold them in interstate commerce as alleged in the complaint. It 
denied, however, that its trade name and representations were false 
or deceptive. It asserted that although “Vinylite” was chemically 
manufactured plasticized resinous material, it was in fact an organic 
glass, a synthetic resin glass scientifically produced and properly 
designated as glass. It further alleged that the word “glass,” as 
properly used and defined, includes both organic glasses and inor- 
ganic glasses, and denied that, by the use of the term “Elasti-Glass” 
or in any other way, it had misled or deceived the public into believing 
that its products were made of inorganic glass. 

In substance the Commission found the facts as follows: Petitioner 
is an Illinois corporation engaged in the business of manufacturing . 
various men’s accessories such as suspenders, belts, garters, etc., which 
it advertises and sells in interstate commerce under the trade name 
“Elasti-Glass.” It also found that glass as understood and recog- 
nized by the general public is the common glass found in window 
panes, tumblers, and bottles, and petitioner’s use of the term “Elasti- 
Glass” tends to mislead a substantial portion of the purchasing public 
into the belief that petitioners products are made from common glass 
specially processed in some manner to make it pliable and elastic; 
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that petitioners products are not glass as understood by the purchasing 
public; that they are made of plastic material, “Vinylite,” which has 
none of the characteristics of glass as recognized and understood by 
the general public, other than that of transparency, and which differs 
so greatly in composition, methods of manufacture, and properties 
from those substances commonly known as glass that it constitutes a 
part of a separate division of chemical technology. On these facts 
the Commission concluded the petitioner was engaged in deceptive 
acts and practices in violation of the Federal Trade Commission Act, 
and accordingly ordered petitioner, in connection with the offering 
for sale, the selling and distribution of men’s accessories and other 
similar articles of merchandise in interstate commerce, to cease and 
desist from: 

1. Using the term “Elasti-Glass” or any other term containing the 
word “glass” to designate or describe any article of merchandise made 
of the material “Vinylite” or any other similar compound. 

2. Representing in any manner, either directly or by implication, 
that any article of merchandise made from “Vinylite” or any other 
similar synthetic resinous compound is made of glass. 

The first queston raised for our consideration is whether the 
Commission erred in denying petitioner’s motion for a trial de novo, 
and in failing to strike from the record the evidence taken before 
Trial Examiner Reeves. 

W. C. Reeves was the Trial Examiner originally appointed to act 
in this case. He conducted hearings on April 3 and 4, 1941, at Chi- 
cago, and on April 11 and 12, 1941, at Toledo, Ohio, at which evidence 
was taken covering 619 pages of transcript, and 48 Commission ex- 
hibits and 17 of petitioner’s exhibits were received in evidence. Six- 
teen witnesses for the Commission testified before him, including all 
six of the consumer witnesses. 

[87] Mr. Reeves died October 26,1941. Trial Examiner Vilas was 
appointed on November 17, 1941, to complete the taking of testimony, 
close the case and make his report upon the evidence. Within four 
days from that date Petitioner filed with the Commission its motion 
that there be a trial de novo and that the transcript of hearings before 
Trial Examiner Reeves be stricken from the record. The motion was 
denied by the Commission on December 5, 1941, and Examiner Vilas 
proceeded from where Mr. Reeves left off, and based his report both 
upon the evidence taken before Mr. Reeves and that heard by him. 
On these facts appellant contends that the court erred in not granting 
atrial de novo. We think the ruling was erroneous, and we find no 
authority adverse to our conclusion. Ohio Bell Telephone Co. v. Pub- 
lic Utilities Commission, 301 U. S. 292: Morgan v. United States, 304 
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U.S. 1; Wigmore on Evidence (3rd Ed.), Vol. IIT, § 946; and Rubin 
v. Lipman, 215 Fed. 669. ) 

The Commission contends that what it calls the marked difference 
between the functions and authority of trial judges and masters on 
the one hand, and trial examiners on the other, precludes the applica- 
tion of the rule of confrontation in the authorities just referred to. 
Hence it argues that the finding of examiners being advisory only, 
there is not present in their findings the principal consideration, that 
is to say, finality of factual judgment, which requires a trial de novo 
in the event of the death or disability of a judge or master. We think 
this does not meet petitioner’s contention. The elementary principle 
underlying all trials of whatever nature seems to be that the rule of 
confrontation shall be applied where the witnesses are available for 
that purpose. Of course, where under certain conditions witnesses 
are not available their testimony may be taken by deposition, but it 
is not contended that that condition is present here. To be sure, the 
Commission may disregard the recommendation of the Examiner, but 
it seems to us that that fact does not alter the rule of confrontation 
which is stressed in the citations we have given. Indeed, under those 
authorities the Commission should disregard the finding of the Ex- 
aminer if he had not complied with the rule of confrontation, and 
that is the precise question which confronts us. Congress has author- 
ized the appointment of Examiners in such cases and they are the 
eyes and ears of the Commission. There is no complaint as to this 
delegated power, but it certainly cannot be said that the appointment 
would free the Examiner from the duty of observing the demeanor of 
witnesses, for this would amount to a lack of due process to which 
petitioner is entitled. 

In the case of Ohio Bell Telephone Co. v. Public Utilities Commis- 
sion, supra, Justice Cardozo gave expression to the following 
language : 

Regulatory commissions have been invested with broad powers within the 
sphere of duty assigned to them by law. Even in quasi-judicial proceedings 
their informed and expert judgment exacts and receives a proper deference 
from courts when it has been reached with due submission to constitutional re- 
Straints. * * * Indeed, much that they do within the realm of administra- 
tive discretion is exempt from supervision if those restraints have been obeyed. 
All the more insistent is the need, when power has been bestowed so freely, that 
the “inexorable safeguard” * * * of a fair and open hearing be maintained 
in its integrity. * * * Mhe right to such a hearing is one of “the rudiments 
of fair play” * * * assured to every litigant by the Fourteenth Amendment 
as a minimal requirement. * * * There can be no compromise on the 
footing of convenience or expediency, or because of a natural desire to be rid 
of harrassing delay, when that minimal requirement has been neglected or 
ignored. 
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In the case of Morgan v. United States, 304 U. S. 1, Chief Justice 
Hughes used the following language: 

Congress, in requiring a “full hearing,” had regard to judicial standards,— 
not in any technical sense but with respect to those fundamental requirements 
of fairness which are of the essence of due process in a proceeding of a judicial 
natures FS es 

The maintenance of proper standards on the part of administrative agencies 
in the performance of their quasi-judicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise of their appropriate author- 
ity. On the contrary, it is in their manifest interest. For, as we said at the 
outset, if these [SS] multiplying agencies deemed to be necessary in our 
complex society are to serve the purposes for which they are created and en- 
dowed with vast powers, they must accredit themselves by acting in accordance 
with the cherished judicial tradition embodying the basie concepts of fair play. 

Of course, we are not permitted to disturb a finding of the Commis- 
sion if it is supported by substantial evidence. The principal reason 
for this rule is that the Commission, or its Examiner, has the oppor- 
tunity of observing the demeanor of witnesses and thus has a better 
opportunity of passing upon the credibility of such witnesses, an op- 
portunity which is not given to the reviewing court, and this is as it 
should be. Duvall, et al. v. Barry, 103 F. (2d) 658. In this case 
neither the Commission nor its Examiner had that opportunity with 
respect to most of the witnesses. The reason for the rule has failed 
in this case, however, if the ruling of the Commission stands this 
court is still bound by the rule. We think there was error in the 
ruling. 

Respondent insists that there is no constitutional right to the bene- 
fit of demeanor evidence; that it is no more than a secondary and dis- 
pensable advantage of the rule of confrontation. In support of this 
contention it relies upon Wigmore on Evidence (3rd Ed.), §§ 1395, 
1396. These sections do not support that contention. That author 
states that the process of confrontation has two purposes. The first 
is to secure for the opponent the opportunity of cross-examination, 
the second is to have the personal appearance of the witness before 
the judge and jury, from which they are enabled to obtain the elusive 
and incommunicable evidence of a witness’ deportment while testify- 
ing. In § 1396 the author states: “Nevertheless, the secondary ad- 
vantage, incidentally obtained for the tribunal by the witness’ pres 
ence before it—the demeanor-evidence—is an advantage to be in- 
sisted upon whenever it can be had. No one has doubted that it is 
highly desirable, if only it is available.” The author concludes that 
the rule may be dispensed with in cases of unavailability. Here there 
is no claim by anyone that the witnesses were unavailable, and counsel 
has cited no decision of our Supreme Court which in any way abro- 
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gates the ruling in the Ohio Bell Telephone Company case, and the 
Morgan case, supra, both of which cases hold that a failure in this 
respect would amount to a failure of due process. So long as these 
cases stand, neither we nor the Commission can ignore them. 


Other questions are presented concerning which we intimate no 
opinion. The Commission’s order is set aside and the cause is re- 
manded to the Commission for further proceedings not inconsistent 
with this opinion. 


MANHATTAN BREWING COMPANY vy. FEDERAL TRADE 
COMMISSION } 


No. 8489—F. T. C. Docket 4572 
(Circuit Court of Appeals, Seventh Circuit. J anuary 16, 1946) 


Petition for review of cease and desist order dated September 7, 1943, 37 F. T. C. 
376, 384, requiring respondent, its officers, etc., in connection with the offer, 
etc., of its beer and ale in commerce, to cease and desist (1) using any 
brand or trade name containing the word “Canada,” ete., or otherwise repre- 
senting that beer or ale not brewed in Canada is there brewed; (2) using 
any brand or trade name containing the word “Wisconsin”, ete., to designate, 
etc., any beer not there brewed, or otherwise representing that beer not brewed 
in Wisconsin is there brewed; (3) representing that beer or ale brewed in 
the United States is imported from any foreign country; or (4) using any 
pictorial representation which simulates the British Royal Coat of Arms; as 
in detail in said order set forth ; dismissed. 


Mr. Herbert J. Patrick, and McHale, Arthur, Myers and Patrick 
of Indianapolis, Indiana, with whom M7. Carl B. Rice of Kansas City, 
Kansas by counsel, for petitioner. 

Mr. W.T. Kelley, Chief Counsel, Mr. Joseph J. Smith, Jr., Assistant 
Chief Counsel, and Mr. Zugene W. Burr, special attorney for the 
- Commission. 

Before Evan A. Evans, Circuit Judge. 


Perr Curtam: 

Pursuant to stipulation of counsel, it is ordered and adjudged that 
the petititon for review of the order of the Federal Trade Commission 
to cease and desist, entered in the above entitled cause on September 7, 


1 Not reported in Federal Reporter. For original case before Commission see 37 F. T. C. 
876. For findings and cease and desist order, as subsequently modified, and for con- 
curring and dissenting opinions, see this volume ante, at p. 226. 
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1948, be, and the same is hereby, dismissed, without recovery of costs 
by either party.? 


PROGRESS TAILORING CO. ET AL. v. FEDERAL TRADE 
COMMISSION? 


No. 8411—F. T. C. Docket 3747 
(Circuit Court of Appeals, Seventh Circuit. January 28, 1946) 


CEASE AND DESIST OrpERS—MeErHops, ACTS AND PRACTICES—ADVERTISING FALSELY 
OR MISLEADINGLY—SALESMEN’S TERMS AND CONDITIONS—IF‘REE PrRoDuUcT— 
WHETHER IN INTERSTATE COMMERCE. 


Where petitioners’ advertisements that they gave suit of clothes “free” 
to salesmen accepting employment with them were part of preliminary 
negotiations leading up to a sale in interstate commerce, the advertisements 
themselves were a part of “interstate commerce,” so as to authorize Federal 
Trade Commission to issue cease and desist order directed against adver- 
tisements if found that they constituted unfair methods of competition in 
commerce. 


INTERSTATE COMMERCE—WHAT Does AND Dorks Nor ConsrirutTE—WHERE Im- 
PORTATION OF GOODS OR INFORMATION TO ONE Strate From ANOTHER BRrouGHT 
ABOUT. 


Every negotiation and dealing between citizens of different states which 
contemplates and causes an importation into one state from another, whether 
it be goods or information, is a transaction of “interstate commerce.” 


MeErHops, ACTS AND PRACTICES—PUBLIC INTEREST—IF ADVERSELY AFFECTED AND Act 
IN COMMERCE—WHETHER COMPETITION PREREQUISITE. 


Although a substantial public interest mnst appear to bring act within 
prohibition of Federal Trade Commission Act, the Federal Trade Commis- 
sion has jurisdiction of all cases in commerce, affecting the public interest, 
regardless whether competition is involved if there is an act or practice in 
commerce inimical to the public interest. 


CEASE AND DEsIST ORDERS—MeErHopDS, ACTS AND PRACTICES—ADVERTISING FALSELY 
AND MISLEADINGLY—SALESMEN’S TERMS AND CONDITIONS—F REE Propuct—Ir 
No AcTuaL DECEPTION. 


’ 


Petitioners’ advertisement that they gave suit of clothes “free” to Sales- 
men accepting employment with them, when in fact salesmen were required 
to make payment for suit with their services by selling so many suits before 


* The stipulation, of even date, simply recites that “it is stipulated and agreed”, etc., 
Subject to the approval of the Court, “that the above entitled proceeding should be dis- 
missed at the costs of the petitioner but that the respondent shall recover no costs therein 
from the petitioner, and it is further stipulated that upon approval of this agreement to 
dismiss by the Court, payment of costs, as required by Rule 13 of the Rules of such Court, 
the said proceedings should be dismissed and an order of dismissal be entered therein by the 
Clerk of said Court.” 


7 Reported in 153 F. (2d) 103. For ease before the Commission, see 37 F. T. C. 277. 
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delivery was made, was within prohibition of Federal Trade Commission Act, 
and Federal Trade Commission was justified in directing petitioners to 
cease using the word “free” in their advertisements, regardless whether it 
was shown that any salesman had ever been deceived, since advertisements 
had a tendency or capacity to deceive. 


FEDERAL TRADE COMMIss1on AcT—Scopp AND PurposE—AS PREVENTIVE AND 
PRoPHYLACTIC—IF ACTUAL DECEPTION OF PURCHASER BY UNFAIR MErHop or Com- 
PETITION Nor SHown. 

The purpose of the Federal Trade Commission Act is to prevent potential 
injury by stopping unfair methods of competition in their incipiency and 
actual deception of purchaser need not be shown. 


CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES—ADVERTISING - 
FALSELY AND MISLEADINGLY—SCOPE AND EXTENT—DEGREE OF Protection RE- 
QUIRED—I¥ QUALIFICATION OF TOTALLY FALSE STATEMENT PERMITTED. 


The Federal Trade Commission may require advertisements to be so 
carefully worded as to protect the most ignorant and unsuspecting pur- 
chaser, and a statement in advertisement which is totally false cannot be 
qualified or modified. 


CORPORATE ENTITY—WHEN DISREGARDED. 


[104] A corporate entity will be disregarded only when there are con- 
trolling reasons for doing so. 


CEASE AND DESIST ORDERS—MeEtTHOops, ACTS AND PRACTICES—MISREPRESENTATION— 
BUSINESS STATUS—SELLERS AT RETAIL AND WHOLESALERS—WHERE CONTROL OF 
CLOTHING PLANT INCLUDED IN CORPORATE FAMILY GROUP CONCERNED. 


Order of Federal Trade Commission directing petitioners, a family of 
corporations, to cease and desist from representing themselves as whole- 
salers, was not erroneous on ground that petitioners did control a clothing 
plant and that, by disregarding the corporate relationship, the represen- 
tation was true, where there was no reason for disregarding such relation- 
ship in that the deception of the public was not affected thereby. 


(The syllabus, with substituted captions, is taken from 153 F. 
(2d) 103) 


On petition for review of order of Commission, order affirmed and 
enforcement decree entered. 

Mr. Frank W. Sullivan, of Chicago, I1., for petitioners. 

Mr. William T. Kelley, Chief Counsel, Federal Trade Commission, 
and Mr. Donovan Divet, Federal Trade Commission, both of Wash- 
ington, D. C., for respondent. 

Before Evans, Sparks, and Kerner, Circuit Judges. 


Kerner, Circuit Judge: 

This is a petition to review, set aside, or modify a cease and desist 
order of the Federal Trade Commission, upon a complaint charging 
that petitioners have engaged in unfair methods of competition and 
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unfair and deceptive acts and practices in commerce in violation of 
the Federal Trade Commission Act, 15 U.S. C. A. § 45. | 

The substance of the charges material under the points made here 
is that petitioners have violated the statute by disseminating false 
and misleading representations that they are manufacturers of the 
clothing which they sell, that they sell such clothing at wholesale 
prices, and that they give a suit of clothes “free” to salesmen accepting 
employment with them. 

Petitioners answered the complaint, and after the matters involved 
in the charges had been heard upon the complaint and answer, the 
testimony of witnesses and supporting documentary evidence, the 
Commission, upon substantial evidence appearing in the record, found 
that petitioners, in competition with other merchants who sell similar 
goods, are all engaged in interstate commerce in the sale and distri- 
bution of men’s suits and coats. 

Petitioners act in conjunction with each other. They employ sales- 
men who sell their garments to the public, and in soliciting the services 
of these salesmen, they place advertisements in magazines, newspapers, — 
and periodicals which have an interstate circulation. In the advertise- 
ments they represent that a free suit will be given to such salesmen. 
After prospective salesmen answer the preliminary advertisements, 
petitioners mail circulars to the inquirer in which they continue to 
refer to the suits as “free” but in which they also explain, in compara- 
tively inconspicuous type, that the suit is not free but is sold to the 
salesmen in return for his services. According to these circulars, if — 
they are read and analyzed, the salesman will receive a commission 
for each garment he sells, and if he sells a certain number of garments, 
he will receive a suit for himself. The salesman must sell the required 
number of garments and pay petitioners their money before petition- 
ers will deliver the suit to him. Petitioners make a profit on the entire 
transaction with each salesman after taking into consideration the © 
cost of the suit delivered to the salesman for his services. 

Upon these findings of fact the Commission concluded that the 
acts and practices of petitioners were unfair and deceptive, all to the 
prejudice and injury of the public and of petitioners’ competitors and 
constituted unfair methods of competition in commerce, and entered 
an order that petitioners, among other things, cease and desist from: 
“Using the term ‘free’ or any other term of similar import or meaning 
to designate, describe, or refer to wearing apparel or other items of 
merchandise which are furnished as compensation for services 
rendered.” 

[105] Petitioners make the point that the Commission is an admin: 
istrative body possessing only such powers as are granted by the 
statute, Arrow-Hart & H. FE. Co. vy. Federal Trade Commission, 291 
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U.S. 587 [18 F. T. C. 691, 2 S. & D. 267], and that §5 of the Act 
authorizes the Commission to proceed only against business practices 
employed. in interstate commerce. Federal Trade Commission. Vv. 
Bunte Bros., Inc., 312 U. S. 349 [32 F. T. C. 1848, 3 S. & D. 337]. 
They argue that their advertisement seeking a salesman, who may 
later engage in furthering interstate commerce, does not constitute 
interstate commerce, and that the Commission, because of lack of 
any grant of power over such matters, is without jurisdiction. We 
are of the opinion that under the circumstances here appearing, the 
advertisements are a part of the preliminary negotiations leading up 
to a sale in interstate commerce. They cannot be separated from. 
the final sale, and are themselves a part of interstate commerce. 

There can be no doubt that the sale of a suit by a seller in one State 
to a buyer in another State is a sale in interstate commerce. To con- 
stitute a sale, it is not necessary that the price be money only. 46 Am. 
Jur. § 60, page 251. In our case the advertisements offered a free 
suit, and when replies to or inquiries concerning these offers were 
received from prospective salesmen, petitioners mailed answers to 
inquirers offering to sell a suit to the prospective salesmen in return 
for their services. However, petitioners required the salesman to make 
payment for the suit with his services before the suit was delivered. 
Thus it is clear that these preliminary negotiations were all an essen- 
tial part of the entire transaction. 

Moreover, all interstate commerce is not sale of goods. Of course, 
importation into one State from another is the indispensable element, 
the test, of interstate commerce; but every negotiation and dealing 
between citizens. of different States which contemplates and causes 
such importation, whether it be goods or information, is a transac- 
tion of interstate commerce. Butler Bros. Shoe Co. v. United States 
Rubber Co., 156 Fed. 1, 17; International Teatbook Co. v. Pigg, 217 
U.S. 91; and Furst v. Brewster, 282 U.S. 498. 

Petitioners next assert that this proceeding is not in the interest 
of the public. The argument is that the public interest involved 
must be specific and substantial, and petitioners make the point that 
there is no evidence that any salesman engaged was ever deceived, 
that the ultimate purchaser was in any way affected by the adver- 
tisement, and that competitors were injured. 

_ To be sure, the purpose of the Act is to protect the public and a 
substantial public interest must appear, but since the amendment of 
§ 5 of the Act, 1938, 52 Stat. 111,15 U.S. C. A. § 45, the Commission 
has had jurisdiction of all cases in commerce affecting the public 
interest whether or not competition is involved; hence it is no longer 
necessary to show competition, if there is an act or practice in com- 
merce inimical to the public interest. Wolf v. Federal Trade Commis- 
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sion, 135 F. (2d) 564, 567 [36 F. T. C. 1135, 3 S. & D. 564]. As to 
the argument that no salesman was ever deceived, we need only to 
say that it is sufficient to show that the advertisements have a tend- 
ency or capacity to deceive, Federal Trade Commission v. Algoma 
Lumber Co., 291 U. S. 67, 81, [18 F. T. ©. 669, 2S. & D. 247]; 
D. D. D. Corporation v. Federal Trade Commisston, 125 F. (2d) 679, 
682 [34 F. T. C. 1821, 3S. & D. 455]. The purpose of the Act is 
“to prevent potential injury by stopping unfair methods of competi- 
tion in their incipiency,” Federal Trade Commission v. Raladam 
Company, 316 U. S. 149, 152 [34 F. T. C. 1848, 3 S. & D. 474], and 
actual deception of purchasers need not be shown. oolish v. Fed- 
eral Trade Commission, 129 F. (2d) 64, 65 [35 F. T. C. 944,35. & D. 
497] and Charles of the Ritz Distributors Corp. v. Federal Trade 
Commission, 143 F. (2d) 676, 680 [39 F. T. C. 657] Perloff v. Fed- 
eral Trade Commission, 150 F. (2d) 757, 759; and Keller v. Federal 
Trade Commission, 182 F. (2d) 59, 61 [35 F. T. C. 970, 3S. & D. 520]. 
The Commission may require advertisements to be so carefully 
worded as to protect the most ignorant and unsuspecting purchaser, 
Charles of the Ritz Distributors Corp. v. Federal Trade Commission, 
supra, 679, and a statement in an advertisement which is totally false 
cannot be qualified or modified. HW. NV. Heusner & Son v. Federal 
Trade Commission, 106 F. (2d) 596 [29 F. T. C. 1580, 3 8. & D. 136]. 

The substantial evidence also reveals and the Commission in its find- 
ing of fact found that the garments that petitioners sell and distribute 
are all manufactured by Fort Wayne Tailoring Company, not a party 
to these proceedings. Fort Wayne [106], charges Progress for making 
the garments and it in turn makes a charge against the other peti- 
tioners for the garments which they sell. Fort Wayne and the other 
petitioners are all wholly-owned subsidiaries of Progress and are 
under the control and direction of Progress’ managing officers. 

Stone-Field has advertised: “We Tailor Every Garment.” Gibson 
has advertised: “All Middlemen’s Expenses Are Eliminated By Our 
Manufacturer-To-Wearer Policy. A Challenge To Retailers.” The 
other petitioners all use the phrase “Tailoring Company” as part of 
their corporate names. Petitioners do not sell their garments at 
wholesale, but include in the price paid by purchasers retailing costs, 
commissions to salesmen, and charges of Fort Wayne for manufac- 
ture. Progress admits having represented: “We Are Exclusively 
Wholesale Tailors Order One Of These Fine Progress Suits Your- 
self, If You Wish, At Wholesale Prices.” 

The fifth paragraph of the order provided that petitioners cease 
and desist from representing themselves as wholesale tailors or that 
their garments are supplied to purchasers at wholesale prices or that 
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they are engaged in any business other than the sale of garments 
at retail. 

Now the contention is made that membership in that family of cor- 
porations should entitle any of the petitioners to advertise that it 
manufactures the garments itself, and they argue that since Progress 
does directly and absolutely control a clothing manufacturing plant 
operated by Fort Wayne, the Commission erred in entering the order. 
Suffice it to say that corporate entity will be disregarded only when 
there are controlling reasons for doing so. 18 C. J. S. § 6, page 378. 
Here the deception of the public is in no way affected by the corporate 
relationship, nor will disregarding the relationship correct the evil. 
Hence we agree with counsel for the Commission that there is no 
reason for disregarding the actual corporate entities and treating 
them as one. 

Another point raised by petitioners is that the complaint did not 
charge Progress with having represented itself as wholesale tailors 
and, since the complaint did not specifically allege that Progress had 
misrepresented itself as being a manufacturer, the order is too broad. 
We have examined the complaint and think it sufficient, and are of 
the opinion, in the circumstances here appearing, that the order is 
valic. National Labor Relations Board v. Lepress Publishing Co., 
312 U.S. 426, 436. 

The Commission’s order is affirmed and an enforcement decree 
will be entered. It is so ordered. 


HASTINGS MFG. CO. v. FEDERAL TRADE COMMISSION? 
No. 9963—F. T. C. Docket 4437 
(Circuit Court of Appeals, Sixth Circuit. F ebruary 4, 1946) 


Res JUDICATA—PROCEEDINGS BEFORE COMMISSION—LIMITATIONS ON APPLICA- 
TION OF. 


The rule of res judicata may not be applied to the proceedings of the Fed- 
eral Trade Commission freed from limitations which govern its application 
by the courts. 


DisMIssAL PROCEEDINGS—Ir WITHOUT PREJUDICE, ETC.—JURISDICTION HEFECT. 


Judicial as well as quasi-judicial tribunals do not lose jurisdiction of a 
cause by its dismissal with a proviso authorizing its reinstatement, and a 
dismissal without prejudice is a reservation of the right to reinstate the pro- 
ceeding. 


27 Reported in 153 F. (2d) 253. For case before Commission, see 39 BF. T. C. 498, 
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JUDGMENTS OR DECREES—IF WITHOUT PREJUDICE—LEFFECT AS ESTOPPEL ON FORMER 
ADJUDICATION. 


A judgment or decree without prejudice does not ordinarily work an estop- | 
pel nor act as a former adjudication. | 


ReEs JUDICATA—PROCERDINGS BErORE COMMISSION—COMPLAINT’S DISMISSAL WITH- 
OUT PREJUDICE—HFFECT ON COMPLAINT FILED ON SAME Day, ETc. 


The Federal Trade Commission's dismissal of complaint without prejudice 
was not res judicata of complaint filed on the same day and containing facts 
Substantially similar to those alleged in the earlier complaint. 


MetrHops, AcTS AND PRACT SALING ON HXCLUSIVE AND TyINnG BAsts—LIrr- 
ING COMPETITIVE STOCKS AND SUBSIDIZING BUSINESS. 


Finding by Federal Trade Commission that manufacturer of piston rings 
purchased from distributors products of other manufacturers, made loans 
to distributors, and guaranteed increased profits as an inducement to dis- 
continue handling products of other manufacturers and to handle manufac- 
turer’s products exclusively or preferentially, and that such practices were . 
pursued on a large scale, and that they operated as an inducement in fur- 
therance of an express or clearly implied agreement by jobbers that they 
would discontinue or immolate competing lines, was sustained by the eyi- 
dence. 


FEDERAL TRADE COMMISSION ACT—Scopr AND PuRPOSE—As PREVENTIVE AND PRO- 
PHYLACTIC—IF ACHIEVEMENT OF Monopoty Nor PRovED. 


One of the objects of the act creating the Federal Trade Commission was 
to prevent potential injury by stopping unfair methods of competition in 
their incipiency, and proof that monopoly had been achieved is not necessary 
in order to bring into play the prophylactic action of the commission. 


CEASE AND DeEsist OrpERS—MeErHops, AcTS AND PRACTICES—DBALING ON ExcLu= 
SIVE AND TYING ‘TING COMPETITIVE STocKs AND Supstprzing Busti- 
NESS—WITH ence OF an as AND STIFLING COMPETITION. 


Where Federal Trade Commission found that manufacturer of piston 
rings purchased from distributors competitive products and made loans to 
distributors and guaranteed distributors increased profits as an induce- 
ment to discontinue handling competitive products and to handle manufac 
turer’s products exclusively or preferentially and the finding was supported 
by evidence, commission properly found that such practices would divert 
trade from competitors who did not engage in such practices and that less 
highly financed manufacturers would be unable to compete even though 
their product should be equal ar superior, and in view of further finding 
that in some markets such practices had driven competitors from the field, 
the commission properly ordered that such practices be discontinued. F 


FEDERAL TRADE COMMISSION—SCoPE AND PuRPosr—As EXPERT Bopy SPrecrIALty 
COMPETENT To DEAL Wirth QuEStTIONS CONCERNED. 


The Federal Trade Commission was created for the purpose of lodging 
administrative functions in a body specially competent to deal with them_ 
and to give commission an opportunity to acquire experthess in dealing 
with special questions concerning industry. 
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On petition to review and set aside order of Commission, order 
enforced. 

Mr. Alfred EF. Lindbloom and Mr. J oseph A. Vance, Jr., both of 
Detroit, Mich. (Afr. Joseph [254] A. Vance, Jr., Mr. Alfred E. Lind- 
bloom, and Beaumont, Smith & H arrés, all of Detroit, Mich., on the 
brief), for petitioner. 

Mr. Everett F. Haycraft, of Washington, D. C. (Mr. W. 7. Kelley 
and Mr, Everett F. Haycraft, both of Washington, D. C., on the brief), 
for respondent. 

Before Hicxs and Simons, Circuit J udges; PricKarp, District 
Judge. 


Srmons, Circuit Judge. 

The petitioner seeks to review and set aside an order of the Federal 
Trade Commission which directs it to cease and desist from engaging 
in unfair methods of competition and practices in commerce in viola- 
tion of § 5 of the Federal Trade Commission Act. The practices 
found to be unfair consisted of the purchase from distributors of the 
competitive products of other manufacturers, making loans to the 
distributors and guaranteeing to them increased profits as compared 
with profits previously obtained in the handling of competitive prod- 
ucts, when done as an inducement to the distributor to discontinue 
handling competitive products and to handle the petitioner’s 
products exclusively or preferentially. 

Before reaching the meritorious issues involved, it becomes neces- 
sary to dispose of petitioner’s contention that the complaint, hearing 
and order were all invalid by reason of the rule of res judicata. It 
appears that prior to the filing of the complaint that led to the findings 
upon which the presently challenged order was based, the Commis- 
sion had filed an identical complaint against the petitioner upon which 
a hearing was held, testimony taken and briefs filed. On December 
} 27, 1940, this complaint was dismissed by the Commission “without 
1 prejudice,” and on the same day the complaint in the present case was 
filed, alleging in count 1 facts substantially similar to those alleged 

in the earlier complaint, and in count 2 a violation of § 2 (a) of the 
| Clayton Act. For reasons that do not appear, count 2 was later dis- 
| missed by the Commission and has disappeared from the case. 

The petitioner contends that the Commission exercises only admin- 
j istrative acts, and that its rules and regulations do not authorize a 
dismissal without prejudice as that is a judicial act. It is difficult to 
follow the argument. It is true that the Federal Trade Commission 
| has, as have other administrative agencies, the power to itself initiate 
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an inquiry. When so initiated it is compelled to conduct a hearing at 
which it functions judicially as a body required to express “a reasoned 
conclusion.” Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134. So, to import into the procedural 
functions of the Commission a doctrine developed in the judicial 
process exercised by courts, while at the same time denying to the ad- 
ministrative tribunal judicial functions as distinguished from those 
purely administrative, would seem to be a contradiction in terms. 
Assuming, however, without deciding, that the Commission is subject 
to the rule of res judicata, the rule may not in good reason be applied 
to its proceedings freed from the limitations which govern its applica: 
tion by courts. 

Whether or not the Commission is precluded from again complain- 
ing of trade practices after an unequivocal and unqualified dismissal 
of an earlier complaint in respect to identical practices, we have no 
need to determine. There has been argument pro and con with respect 
to the application to administrative tribunals generally, of the doctrine 


of res judicata. It may be that in the developing expertness of admin-— 


istrative agencies, and through broadened experience with the impact 
of questioned practices upon the national economy, what may at one 
period be considered without substantial effect upon competition, and 
without injury to traders or public, may at a later period be more 
clearly perceived to affect either or both. It may also be that in the 
succession of “Marmola” cases, Raladam Co. v. F. T. CG. 42 F. (2a) 
430 (C.C. A.6) [14 F. T.C. 683,28. &D. 81]; 7. 7.0. v. Raladam Co., 
283 U.S. 643 [15 F. T. C. 598,28. & D. 116]; Raladam v. F.T. C., 128 
F. (2d) 34 (C.C. A. 6) [33 F. T. C. 1820, 3S. & D. 417]; and F. 7. 0. y. 
Raladam Co., 316 U. 8. 149 [34 F. T. ©. 1820, 3 8. & D. 417]; there is 
implicit a concept that a later proceeding is not barred by an earlier 
judgment even though the factual issues are identical, if a period of 
time has elapsed, the later proceeding is more completely supported by 
evidence, and the order is based upon findings of “meticulous particu- 
larity.” 

We need not, however, pursue the inquiry further because the hear- 
ing upon the first complaint did not proceed to a decision upon the 
merits, and the order of dismissal was not unqualified. As was said 
in C. G. Conn. Ltd., v. N. L.R.B., [255] 108 F. (2d) 390, 393-(C.C. AL 
7), “judicial, as well as quasi-judicial tribunals do not lose jurisdic- 
tion of a cause by its dismissal with a proviso authorizing its rein- 
statement.” The cases are legion wherein a dismissal without preju- 
«tice has been construed as a reservation of a right to reinstate the 
proceedings. Vandalia R. R. Co. v. Schnull, 25 U.S. 118, 123; Lincoln 
Gas Co. v. Lincoln, 250 U. S. 256, 268; Gray v. City of Santa Fe, 89 
F. (2d) 406, 412 (C0. C. A. 5) ; Hineline v. Minneapolis Honeywell Reg- 


HASTINGS MFG. CO. UV. FEDERAL TRADE COMMISSION 891 


ulator Co., 78 F. (2d) 854, 858 (C.C. A. 8) ; Columbia Casualty Co. v. 
Thomas, 101 F. (2d) 151, 153 (C. C. A; 5); Krauthoff v. Kansas City 
Joint-Stock Land Bank, 31 F. (2d) 75, 77 (C. C. A. 8); Morse v. 
Bragg, 107 ¥F. (2d) 648, 649 (C. C. A. D. C.); In ve McDermott, 115, 
F. (2d) 582, 584 (C.C..A.7). Additional precedents are given in the 
last cited case wherein it was said, “ordinarily a judgment or decree 
without prejudice never works an estoppel nor acts as a former adjudi- 
cation.” 

The Commission found that Hastings had been engaged in the 
manufacture, sale and distribution of piston rings in interstate com- 
merce in substantial competition with other manufacturers. It had. 
begun the making of piston rings for the replacement trade in 1923, 
and late in 1935 had introduced a new type of ring under the name 
“steel-vent,” for which great advantages were claimed. At the time 
it had about 600 jobbers throughout the United States through whom 
its piston rings were distributed to garages engaged in repair and 
servicing of motor cars. Its relative position in the industry, meas- 
ured by volume of sales, was sixth or seventh. It had been the prac- 
tice in the industry, for manufacturers to place with jobbers stock of 
rings on consignment, but it was not unusual for jobbers to have on 
hand substantial quantities of rings In excess of consigned stock which, 
owned by the jobbers, were commonly known as “over-age.” Most 
jobbers handled two or three competing lines. 

In 1936 Hastings began an aggressive campaign to acquire new 
and, if possible, exclusive channels of distribution. Its general prac- 
tice was to persuade jobbers to discontinue the lines of competitive 
piston rings handled by them and to stock Hastings rings exclusively. 
The policy in this respect was not rigid, and if unable to induce a 
jobber to become exclusively a Hastings distributor, it sought to in- 
duce the jobber to handle its rings preferentially. The inducements 
offered to the jobber to replace competing rings by Hastings rings, 
were used either singularly or in combination, as circumstances re- 
quired. They consisted of the purchase from jobbers of their “over- 
age” stock, making loans to them and guaranteeing to them increased 
profits from the sale of Hastings rings. 

When complete substitution was effected it was usually with an 
understanding that Hastings rings would be handled exclusively; 
when substitution was partial the understanding was that Hastings 
rings would receive preferential sales effort. When a purchase of com- 
peting stock was made, the consigned stock of a competitor was return- 
ed to the consignor. In making purchases, Hastings paid the jobber 
the actual cost to him of the rings regardless of age, condition or value. 
The competitive rings were then shipped to its factory and, in most 
cases, destroyed. The quantities of competitive rings purchased from 
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jobbers varied widely, the record showing purchases ranging from 
$100 to more than $15,000. Substantial portions of the lifted stock 
were still in good condition and salable. 

From time to time Hastings made loans to its jobbers for the purpose 
of inducing them to become or continue to be exclusive distributors of 
Hastings rings, or to concentrate their efforts on the Hastings line. 
During the years 1937 to 1940 exclusive, loans were made to 29 jobbers 


im an aggregate amount of approximately $151,000. Guarantees were 
given jobbers that if they undertook distribution of Hastings rings, — 


their gross profit during the following year would be a specified per- 
centage, (usually 50 percent) greater than their gross profits from the 
sale of competing rings during the preceding year, though there was 
evidence that in no instance was Hastings required to make good its 
guarantees. During the period 1923 to 1935, before these practices 
were inaugurated, Hastings had approximately 600 distributors, but 
thereafter, during the period 1936 to 1940, it secured about 900 new 
distributors and grew from one of the smallest ring manufacturers 


with national distribution, to become the second largest national dis- 


tributor in the trade. In securing this large number of new jobbing 
accounts after 1935, including some of the larger distributors upon an 
exclusive or preferential basis, the Commission found that Hastings 
relied up-[256]on the practices described and that they represented 
its deliberate policy executed on a large scale. It therefore concluded 
that its practices constituted unfair methods of competition In com- 
merce, and entered its order directing Hastings to cease and desist from 
pursuing its obsolescence protection policy, making loans to distri- 
butors and guaranteeing them increased gross profits “when done as an 
inducement to the distributor of automotive parts concerned to dis- 
continue handling all products competitive with respondent’s and 
thereafter handle respondent’s products in lieu thereof, or when done 
upon any express or implied condition, agreement, or understanding 
that such distributor will discontinue handling all products competi- 
tive with those of respondent, or all such products of any competitor of 
respondent, and will handle respondent’s products in lieu thereof.” 
Many of the Commission’s findings, as above recited, are challenged 
by the petitioner, and its contentions in this respect have necessitated 
a careful review and analysis of the record. While the assailed prac- 
tices, either singularly or in combination, may not universally have 
been pursued, and while in instances there may have been lacking 
specific proof of express agreements by jobbers to handle the Hastings 
lne either exclusively or preferentially, enough was shown reasonably 
to warrant an inference by the Commission that the challenged prac- 
tices were pursued upon a large scale, that they operated as an induce- 
ment in furtherance of an express or clearly implied agreement by 
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jobbers that they would discontinue or immolate competing lines in 
favor of Hastings. The Federal Trade Commission Acthasis! USS. 
C. A., 45 (c), provides that the findings of fact made by the Com- 
mission, if supported by evidence, are conclusive, and it has fre- 
quently been held that this applies not only to facts proven or stipu- 
lated, but also to inferences to be drawn from them which are for the 
Commission to determine—not the courts. F. 7. @. vy. Pacific States 
Paper Trade Assn., 273 U. S. 52, 63 [11 F. T. C. 636,18. & D. 583]; 
F.T.C. vy. Algoma Lumber Co., 291 U.S. 67, 73 [18 F. T. C. 669, 2 
S. & D. 247]; Labor Board vy. Southern Bell Tel. Goro 9 WA S8502 60r 
Corn Products Refining Co. et al. v. F. 7. C., 324 U. S. 726, decided . 
April 28, 1945; F. 7. OC. v. Standard Education Society, 302 U.S. 112. 
[25 F. T. C. 1715, 2S. & D. 429]. We are not able to say that the 
findings of the Commission are clearly wrong, and we accept them. 
Section 5 of the Federal Trade Commission Act, supra, declares un- 
fair methods of competition in commerce to be unlawful, empowers the 
‘Commission to prevent such methods, and authorizes it, after hearings 
and findings of fact, to issue orders requiring violators to cease and 
desist from such methods. The Act, however, does not define unfair 
methods of competition, and the Congress in defining its powers ad- 
visedly adopted a phrase which, as the Supreme Court has said, “does 
not admit of precise definition but the meaning and application of 
which must be arrived at by what this court elsewhere has called ‘the 
gradual process of judicial inclusion and exclusion.” F. 7. 0. v. Kep- 
pel & Bro., 291 U.S. 304, 312, [18 F. T. C. 684, 2S. & D. 259], citing 
F.T.C.v. Raladam Co., 283 U.S. 648, 648 [15 F. T. C. 598, 2 S. & 
D. 116.] In one of the earlier cases, F. 7. C. v. Gratz, 253 U. S. 421, 
{2 F. T. C. 564,18. & D. 69], decided 1920, when the proceeding estab- 
lished in 1914 was still considered a novelty and a new device in ad- 
ministrative machinery, the court said in reference to the phrase “un- 
fair methods of competition,” that “it is for the courts, not the Com- 
mission, ultimately to determine as a matter of Jaw what they include. 
They are clearly inapplicable to practices never heretofore regarded 
as opposed to good morals because characterized by deception, bad 
faith, fraud or suppression, or as against public policy because of their 
dangerous tendency unduly to hinder competition or create mo- 
nopoly.” The court there declined to enforce an order of the Com- 
mission directing a manufacturer to cease and desist from a practice 
of refusing to sell cotton ties unless the purchaser would agree to 
buy corresponding amounts of cotton bagging—the commonly known 
“tying” agreements. 
To this decision Mr. Justice Brandeis, with Mr. Justice Clark con- 
curring, appended one of his more powerful dissents, pointing to the 
‘history of the legislation, its purpose to preserve competition through 
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supervisory action of the Commission, the Commission’s need to be 
ever vigilant if it discovered that any business concern had used any 
practice hkely to result in public injury, the purpose of the Act as 
prophylactic rather than as punitive or remedial, and the deliberate 
use by the Congress of the [257] phrase “methods of competition” 
rather than “acts of competition.” He argued vigorously for the 
enforcement of the Commission’s order. He contended that “full-line 
forcing,” “exclusive-dealing requirements” or “shutting off materials, 
supplies or machines from competitors” were well known methods 
of competition which had been held to be unfair, and that it was the 
legislative design to prevent any unfair method in competition from 
becoming a general practice, so that an “apprehended effect of an un- 
fair method in suppressing competition by destroying rivals could be 
averted.” 

We are fully cognizant, in the usual case, of the impropriety — 
in relying upon the rationale of a dissenting opinion. It is not con- 
trolling and generally furnishes no safe guide to decision. It becomes 
apparent, however, upon a review of later cases, that the court, without 
disappoval of the Gratz decision, has developed a broader concept of 
the authority conferred by Congress upon the Federal Trade Com- 
mission. Whether this was due to an awareness of the growing con-_ 
fidence of the Congress in the administrative process, or of the de- 
veloping ingenuity of traders in pursuing practices not within the 
concept of unfairness developed in earlier decisions, we do not un-_ 
dertake to say, but in #7. 7. C. vy. Algoma Lumber Co., 291 U. S. 67 
(1934) [18 F. T. C. 669, 2 S. & D. 247] (the California White Pine 
case), it was said of earlier adjudications, that according to the law 
as then adjudged many competitive practices that today may be sup-_ 
pressed were not actionable wrongs, and that “competition may be 
unfair within the meaning of this statute and within the scope of the 
discretionary powers conferred upon the Commission, though the 
practice condemned does not amount to fraud as understood in courts 
of law,” and in F. T. C. v. Keppel & Bro., Inc., 291 U. 8. 304 [18 F. T. 
C. 684, S. & D. 259] (the break and take candy package). “A method 
of competition which casts upon one’s competitors the burden of the 
loss of business unless they will descend to a practice which they are 
under a powerful moral compulsion not to adopt, even though it is 
not criminal, was thought to involve the kind of unfairness at which 
the statute was aimed.” 

Conscious as we are of the danger in hfting specific observations 

“from their context, we are nevertheless impressed by the fact that 
acts not in themselves illegal or criminal, or even immoral, may, when 
repeated and continued and their impact upon commerce js fully 
revealed, constitute an unfair method of competition within the scope 
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of the Commission’s authority to regulate and forbid. So with the 
respondent’s practices, it may not be illegal for a manufacturer to buy 
up the obsolescent or unsalable stock of his competitor so long as he 
does not throw it upon the market at cut-rate prices to destroy his 
competitor’s business or the goodwill attaching to his product. It is 
not illegal for a manufacturer to finance his retail outlets or to guar- 
antee them profiits, but undoubtedly the utilization of these expedients, 
singularly or in combination, as an inducement to jobbers to throw 
out competing lines and to handle, exclusively or preferentially, the 
products of a manufacturer “from whom such blessings flow,” may well 
be within the statutory concept of unfair methods of competition.. 
Such inducements as constituent elements in a method of competition, 
are the “exclusive-dealing requirements” which Mr. Justice Brandeis . 
so vigorously condemned, and the advantages to be derived therefrom, 
by both manufacturer and jobber, are closely akin to the unreasonable 
preferences and rebates long ago terminated by the Act to Regulate 
Commerce through powers conferred upon the Interstate Commerce 
Commission. 

If we go too far perhaps in interpreting and applying what seems 
to be an enlarged concept of the powers of the Commission, certainly 
its present order derives sanction, even under the Gratz case, in the 
curbing of a practice which is against public policy because of its 
dangerous tendency unduly to hinder competition or create monopoly. 
It was not imperative, in order to bring into play the “prophylactic” 
action of the Commission, to prove that monopoly actually has been 
achieved. As was said in Trade Commission v. Raladam, 316 U.S. 
149, 152 [34 F. T. C. 1848, 3 8S. & D. 474], “It is not necessary that the 
evidence show specifically that losses to any particular trader or trad- 
ers arise from Raladam’s success in capturing part of the market. 
One of the objects of the Act creating the Federal Trade Commission 
was to prevent potential injury by stopping unfair methods of com- 
petition in their incipiency. Fashion Guild v. Frade Commission, 
312 U.S. 457, 466” [32 F. T. C. 1856, 3 S. & D. 345]. It was within 
the competency of the [258] Commission, in the present case, to infer 
that by the Hastings practices trade would be diverted from competi- 
tors who do not engage in such practices and that less highly financed 
manufacturers would be unable to compete, even though their product 
should be equal or superior in quality. It was equally within its 
competency to conclude, upon this record, that in some markets, or at 
least in a limited area in such markets, the Hastings practices had 
actually driven its competitors from the field. 

Another consideration contributes to the conclusion that the Com- 
mission’s order should be enforced. It derives from holdings in 
numerous cases that the unfair character of a method of competition 
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depends largely upon the particular circumstances of each case, and 
such circumstances must include the time and place where the prac- 
tices are followed. As was said in the Heppel case, supra, “The argu- 
ment that a method used by one competitor is not unfair if others may 
adopt it without any restriction of competition between them was re- 
jected by this court in 7.7.0. v. Winsted Hosiery Co. (258 U.S. 483, 
493) [4 F.T.C. 610, 1 S. & D. 198]. The Commission may well have 
concluded that the practice of buying up and destroying obsolescent 
stocks of competitors, regardless of their value or salability, and de- 
stroying them, might force other manufacturers, for the sake of self- 
preservation, to pursue similar practices both as against Hastings and 
as against other competitors. It must be observed that the order of 
the Commission was made on December 9, 1944, in respect to practices 
that had been followed for years prior to that date. It must be re- 
membered, also, that the American economy was then one of scarcity 
rather than of abundance, and still'is. The result of such practices, 
if leading either to monopoly or general acceptance, would be that 


the consuming public would be deprived of available stocks of piston 


rings necessary to an imperative facility for transportation. The 
public interest in the cessation of such practices is therefore brought 
into bold relief. 

Finally, while the court has not so far departed from the doctrine 
announced in the Gratz case that it is for the courts to determine what 
_ methods of competition are to be deemed unfair, there has been an ever 
growing dependency by the court upon the findings of administrative 
commissions generally, even when factual issues are not too clearly 
disassociated from questions of law, a doctrine which reached its 
zenith in Dobson v. Commr., 320 U.S. 489. In respect to the adminis- 
trative agency here involved, it was specifically held in the Keppel 
case, supra, that the judgment of the Commission as to what practices 
are to be deemed unfair, is of weight. It was created with the avowed 
purpose of lodging administrative functions committed to it in “a 
body specially competent to deal with them by reasons of information, 
experience and careful study of the business and economic conditions 
of the industry affected,” and was organized in such manner as would 
“give to them an opportunity to acquire the expertness in dealing with 
these special questions concerning industry that comes from experi- 
ence.” Report of Senate Committee on Interstate Commerce, No. 
597, June 18, 1914, 63d Cong., 2d Sess., pp. 9, 11. Giving such weight. 
as is to be accorded to the experience of the Commission, we are not 
able to say that its conclusion upon the unfairness of the Hastings 
method of competition is unsound. 

A decree may be entered for the enforcement of the Commission’s 
order. 
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No. 8735—F. ™. C. Docket 4898 


(Circuit Court of Appeals, Seventh Circuit. F ebruary 15, 1946) 


CEASE AND DEsIsT ORDERS—METHODS, ACTS AND PRACTICES—MISREPRESENTATION— 
ADVERTISING FALSELY OR MISLEADINGLY—QUALITIES OF PRropucr or SERVICE— 
WereHt REDUCING PREPARATION OR PLAN. 


In proceeding to review order of Federal Trade Commission directing 
petitioners to desist from disseminating advertisements which represented 
that excessive weight may be removed from the human body through use of - 
petitioners’ product and weight-reducing plan without restricting the diet, 
evidence was insufficient to support commission’s finding that a restrictive 
diet was necessary. 


EVIDENCE—“SUBSTANTIAL EVIDENCE”—WHAT CONSTITUTES. 


“Substantial evidence” necessary to sustain finding of Federal Trade Com- 
mission is more than a mere scintilla, and it means such relevant evidence 
as a reasonable mind would accept as adequate to support a conclusion, and 
it must be of such character as to afford a substantial basis of fact from 
which fact in issue can be reasonably inferred. 


PROCEEDINGS BEFORE COMMISSION—FINDINGS—EVIENCE NECESSARY TO SuSTAIN— 
SUBSTANTIAL EVIDENCE—AS HaAvINeG RATIONAL PROBATIVE FORCE. 


The requirement that a finding of Federal Trade Commission must be sup- 
ported by substantial evidence does not go so far as to justify orders with- 
out a basis in evidence having probative force. 


PROCEEDINGS BEFORE CoMMISSION—FINDINGS—EVIDENCE—ADVERTISING FALSELY 
oR MISLEADINGLY—QUALITIES OF PRODUCT OR SERVICE—WEIGHT REDUCING PREP- 
ARATION OR PLAN—THAT PLAN “Hasy’—WHETHER DECEPTIVE. 


Evidence was insufficient to sustain finding of Federal Trade Commission 
that [493] advertisements representing that removal of excessive weight 
from human body through use of petitioners’ product and the plan was “easy” 
Was misleading and deceptive. 

MeETHODS, ACTS AND PRACTICES—MISREPRESENTATION—ADVERTISING FALSELY OR 


MISLEADINGLY—QUALITIES OF PRODUCT OR SERVICE—WEIGHT REDUCING PURPOSE 
or PLAN—IF PLAN REFERRED TO, BUT DISCLOSED ONLY IN PAMPHLET WITH 


PRODUCT. 


Where advertisements of petitioners’ weight-reducing product by consump- 
tion of its candy before meals referred to a plan so that any one reading ad- 
vertisements would know that product was to be accompanied by a suggested 
plan, the advertisements were not deceptive because details of the plan were 
coniained only in pampliet inclosed with the product. 


(The syllabus, with substituted captions, is taken from 153 F. (2d) 
493) 


1 Reported in 153 F. (2d) 498. For case before Commission, see 39 F. T. C. 357. 
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On petition for review of order of Commission, order set aside. 

Mr. Theodore E. Rein, Mr. Frank E. Gettleman, and Mr. Morton C, 
Chesler, all of Chicago, Ill., for petitioners. 

Mr. Wm. T. Kelley, Chief Counsel, and Mr. Donovan Divet, Federal 
Trade Commission, both of Washington, D. C., for respondent. 

Before Sparks and Magsor, Circuit Judges, and Linney, District 
Judge. 


Lanntey, District Judge: 

Petitioners seek a review of an order of the Federal Trade Commis- 
sion directing them to desist from disseminating advertisements which 
represent (a) that excessive weight may be removed from the human 
body through the use of petitioners’ product and weight reducing plan 
without restricting the diet and (b) that the removal of excess weight 
through the use of the product and plan is “easy.” The order further 
directs that any advertisements shall disclose that the product and 
plan include adherence to “a restricted diet” and that such adherence 
is essential to weight reduction. The issue of fact arising upon this 
order is narrow, involving, as it does, merely determination of whether 
there was substantial evidence before the Commission to support the 
finding that petitioners’ weigh-reducing plan is not “easy” and does 
necessitate following a “restricted diet”. 


Petitioners manufacture and sell caramel candy containing corn | 


syrup, condensed milk, sugar, hydrogenated cocoanut oil, soybean 
flour, maltose, defatted wheat germ, powdered egg yolk, powdered car- 
rots, dextrose, vitamin A from liver oil, vitamin B1 from thiamin, 
vitamin D from ergosterol, salt and artificial flavors. They advertise 
the candy and a weight-reducing plan, averring that eating one or 
two pieces of the candy before meals, will deter one from overeating 
rich, fattening foods, high in calories; that one does not “cut out sweets, 
fattening and starchy foods” but rather “just cuts them down”. It is 
not disputed that certain advertised statements are true, such as that 
this is a wholesome nutritious candy or that the added vitamins A, 
Bl and D are not found in ordinary candy but are included in order 
to supply that lack of such vitamins resulting from intake of fewer 
calories at meal time. The advertisements further represent that the 
plan is “easy”, “simple” and “safe”; that under it, one eats one or two 
pieces of the candy before meals and that doing so encourages the 
eater not to consume rich, fattening foods, high in calories; that the 
candy, eaten as directed by the plan, curbs the appetite for fattening 
foods: that the plan is effective only in cases where the product is eaten 
as directed by the plan; that one’s intake of food is reduced automati- 
eally, without the usual effort, without weakening effects and without 
hunger pains; that it requires no “dangerous diet”, “starvation diet”, 
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drugs or exercise. This advertising the Commission has found and 
now insists is misleading and deceptive for the reason, as it says, that 
the plan is not “easy” and involves “essentially” a restricted diet. 

It is undisputed in this record that eating sweets just before a meal 
curbs the desire for food and that, as a result, one eating the candy 
eats less than he otherwise would. The plan does not require desist- 
ance from eating any particular food, but the whole thought is that, 
by eating the candy, the desire for food is reduced and there follows, 
quite naturally, smaller intake of fats and starches. The resulting 
deficiency in vitamins is made up by those supplied in the candy. 
There is some testimony that the curbing of the appetite is “tempo- _ 
rary” in effect but the record is not clear as to what the witness had in 
mind when he employed the comparative term “temporary”. We 
think it manifest, however, that, even under this testimony, the most 
temporary curb of desire for food covers a period of from three to 
four hours. Obviously, it [495] will depend upon the individual as 
to how long this restraint will continue. With some, it will last from 
one meal to the other; with others, it may last a shorter time. There 
is no representation to the contrary. Indeed, petitioners suggest that 
if one become hungry, he may take an additional candy between 
meals, 

The plan, itself, does not appear in the advertisements. It is really 
in the nature of detailed directions enclosed in the candy box. But 
each advertisement refers to the plan. Surely, it is impractical to copy 
or include all the details of the plan in the advertisement, but the 
reader is advised and knows that when he buys the product and under- 
takes to follow the plan he must coordinate his action with that plan. 

The idea does involve eating less food, not as a matter of consciously 
refraining from eating but as a matter of result in that one eating 
the candy will, according to well recognized medical principles, have 
less desire for food and, therefore, eat less. This supports the repre- 
sentation of the advertisements that the intake of food is reduced. In 
the true sense one is not subjected to a restricted diet but experiences 
a restricted appetite, a reduced appetite, resulting in a reduced intake 
of food, all without requirement that the use of the plan shall inten- 
tionally-refrain from any particular food, This is natural auto- 
matic curbing of the appetite and of the desire for food resulting 
automatically in a reduced intake of food. 

These facts are indisputable, we think, from over-all consideration 
of the testimony of all of the physicians, including two who testified 
for the Commission and some seven called by petitioners. Neither of 
those who testified for the Commission had ever made any clinical 
tests; each was called as an expert to examine the product and its for- 
mula and to express an opinion as to the results of use of the candy 


900 FEDERAL TRADE COMMISSION DECISIONS 


and plan.. Each testified that the caramel was wholesome ; that it con- 
tained nothing that would, in itself, effect reduction in weight; that 
the vitamin factors would probably be adequate to make up for loss 
of calories resulting from eating less fattening food; that it was a 
common thing to eat a sweet to still the appetite; that the calorie intake 
thereby becomes smaller and that the real accomplishment lay m So 
following the plan as to result in a “reduced diet”. One physician 
testified for the Commission that one attempting to bring about a re- 
duction of weight due to overeating ordinarily prescribes for his pa- 
tient one thin slice of bread, a carbohydrate, a protein, fruit juice 
or unsweetened fruit, fish, cooked vegetables without any cream, 
sauce or butter and fruit for dessert. Such is ordinary routine, said 
the doctor, for weight reduction. He agreed that it is quite “a definite 
thing to do” to curb the appetite by eating candy just before a meal, 
resulting in lessened intake of all kinds of food at the meal. 

Seven experts testified for petitioners, five of whom were reputable 
physicians, one a pharmaceutical chemist and one a consulting chem- 
ist, all apparently highly qualified. Each of them testified that taking — 
petitioners’ candy before a meal would reduce the appetite, resulting 
in lessened food intake and eventually in reduction in weight; that 
the candy includes dextrose, which is a primary sugar, which is 
absorbed rapidly in the blood stream and has, therefore, a special 
value in immediate curb of the appetite. Their testimony indicates 
clearly that the difficulty with the ordinary person, in voluntarily 
reducing, is that he begins with good intentions but that his desire 
for food tempts him to eat more; that when Ayds candy is taken, 
it almost immediately gets the sugar into the blood stream, curbs the 
appetite, prevents one from approaching the table with a ravenous 
appetite and automatically helps him to eat less without conscious 
effort. Each of these witness testified that the plan is relatively easy 
and simple. 

Tn addition we have the doctors’ testimony as to clinical observa- 
tions, one of them testifying to observation of 22 persons, another 45, 
another 15 and another 8 and another 32. In practically all these 
clinical cases, reduction of weight resulted. One of the physicians 
tried the plan himself. He adopted no diet. He ate whatever was 
set before him to eat at home but as a result of eating Ayds, did not 
feel hungry, was entirely comfortable and lost five pounds in two 
weeks. He said he ate whatever was given him but less of everything. 

In addition certain persons testified, as to their use of the plan, that 
the candy took away their appetites, that they lost weight, suffered no 
pain, had what they cared to eat, found the plan easy to follow, and 
were troubled by no feeling of hunger. It was stipulated that 25 
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additional persons, if called, would testify substantially to the same 
effect as these witnesses. 

[496] There is no evidence in this record to support a finding 
that it is necessary, in order to follow the suggested plan, that the 
user adhere to a restricted diet. The facts are plain, it being undis- 
puted that eating candy before meals curbs the appetite, lessens 
intake of food and involves no restriction of diet but automatically 
restrains the desire for food. This, we think, is all that petitioners 
have ever claimed; this, we think, is all that their advertising repre- 
sents. There is absolute absence of any deceptive representation. It 
follows that there is lack of substantial evidence to support the finding - 
that a rigorous or restricted diet is necessary. 

Substantial evidence is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind would accept as adequate to 
support a conclusion. It must be of such character as to afford a 
substantial basis of fact from which the fact in issue can be reasonably 
inferred. It excludes vague, uncertain or irrelevant matter. It im- 
plies a quality and character of proof which induces conviction and 
makes a lasting impression on reason. Consolidated Edison Com- 
pany v. National Labor Relations Board, 305 U. 8. 197; National 
Labor Relations Board v. Columbian Enameling and Stamping Com- 
pany, 306 U.S. 292, 299; National Labor Relations Board v. Thomp- 
som Producis, Inc., 97 F. (2d) 18, 15 (C. C. A. 6). The rule of 
substantial evidence is one of fundamental importance and marks the 
dividing line between law and arbitrary power; and the require- 
ment that a finding must be supported by substantial evidence does 
not go so far as to justify orders without a basis in evidence having 
rational, probative force. Consolidated Edison Company v. National 
Labor Relations Board, supra., National Labor Relations Board v. 
Thompson Products, supra. 

The Commission says that carrying the plan into execution is not 
“easy.” The term obviously is one of comparative or relative conno- 
tation. Whether one plan is easy and another hard, whether one 
is easier than another, whether one simple and another intricate, are 
all questions of comparative character and quality. The statement 
of practically all the witnesses is that the plan is easy and simple, 
and we think the only inference possible to draw from the undisputed 
facts lead necessarily to the conclusion that the plan is not a com- 
plicated one, but rather a relatively easy one involving no drugs, 
no restriced or rigorous diet; that its workings are simple in that it 
is only necessary for the user to eat the candy before meals and thus 
curb his desire for food, resulting not in the necessity of exercise of 
will power in refraining from consumption of certain foods, but in 
jess desire for and less intake of all kinds of foods. This, compara- 
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tively speaking, when one thinks of reduction of obesity, anyone must 
declare comparatively simple, comparatively easy. Consequently 
there was nothing deceptive in the advertising in this respect. What 
was said was clearly justifiable, under the circumstances, under those 
cases recognizing that such words as “easy,” “perfect,” “amazing,” 
“prime,” “wonderful,” “excellent,” are regarded in law as mere puf- 
fing or dealer’s talk upon which no charge of misrepresentation can 
be based. Aidder Oil Company v. Federal Trade Commission, 117 
F. (2d) 892 [82 F. T. C. 1823; 3 S. & D. 317] (C. C. A. 7); Rosen- 
bush v. Leonard, 242 Mass. 297, 136 N. E, 341; Bel v. Adler, 11 8S. EB. 
(2d) 495 (Ga.); Bartlett v. Hoppock, 34 N. Y. 118; Shawn v. Dis- 
trict Motor Co., 34 Atl. (2d) 29; Spear Stove & Heating Co, v. Gen- 
eral Electric Co., 12 F. Supp. 977, affirmed 80 F. (2d) 1012; Rachlin 
v. Libby-Owens-Ford Glass Co., 96 F. (2d) 597. 

Respondent urges that inasmuch as the details of the plan were 
contained only in the pamphlet inclosed in the candy box, the ad- 
vertisements were deceptive in that they failed to advise the reader 
that the plan involved taking less food. Respondent terms this “a 
- restricted diet” but, as we have seen, in truth and in fact it is not 
a matter of dieting so much as the eating of sweet food to reduce the 
desire for food of higher calories. As we have observed, each of the 
udvertisements refers toa plan. Anyone who reads them knows that 
eating the candy was to be accompanied by a suggested plan and that 
the candy and the plan together constituted the entire helpful contri- 
bution. When the reader obtained his candy and perused the plan, 
of which he had been given notice, he learned not that the advertise- 
ment was wrong but merely that the plan coincided with what the 
advertising told him, when to eat the candy and what the purpose was 
in eating it. Under such circumstances, we do not think that the 
detailed directions for eating the food in order to help reduce, must be 
printed in the advertisement. 

The order of the Commission is set aside. 


JACOB SIEGEL CO. v. FEDERAL TRADE COMMISSION? 


No. 605—F. T. C. Docket 3403 
(Supreme Court of United States. March 25. 1946) 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DRESIST ORpDERS—Scorp AND 
EXTENT. 


Under the Federal Trade Commission Act, power of court to modify order 
of Federal Trade Commission extends to the remedy where unfair or decep- 
tive trade practices have been disclosed. 


* Reported in 827 U. S. 608, 66 Sup. Ct. Rep. 758. For ease before C 
be : le . AS ommission, 
36 F. T. C. 563, as modified at 43 F. T. ©. 256, "ne 
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CEASE AND Drsisr ORDERS—Scorr anp EXTENT—METHOpS, AcTS AND PRACTICES— 
IN GENERAL, 


The Federal Trade Commission has wide discretion in its choice of remedy 
where unfair or deceptive trade practices have been disclosed, 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND Dersisvr ORDERS—SCoPE AND 
EXTENT—REvyIEW—LIMITATIONS. 


Judicial review of a cease and desist order of Federal Trade Commission, 
aimed at preventing unfair or deceptive trade practices which have been 
disclosed, extends no further than to ascertain whether the commission 
made an allowable judgment in its choice of remedy. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—ScoPe AND 
EXTENT—REVIEW—LIMITATIONS—TRADE NAME USE. 


Where Federal Trade Commission finds that use of trade-name is mislead- 
ing and issues a cease and desist order, judicial review presents question 
whether commission abused its discretion in concluding that no change short 
of the excision of the trade-name would give adequate protection. 


CEASE AND DESIST ORDERS MeETHOops, AcTs AND PRACTICES—MISREPRESENTATION— 
TRADE NAMES—Ir ADOPTED WITHOUT FRAUDULENT DESIGN, on Prion REGISTRA- 
TION—E)FFECT. 


The fact that trade-names were adopted without fraudulent design or were 
registered as trade-marks does not prevent Federal Trade Commission from 
issuing cease and desist order banning their use where they are misleading, 
but their destruction should not be ordered if less drastic means will accom- 
plish the same result. 


TRADE-NAMES—RIGHTS In AND To—IN GENERAL, 
Trade-names are protected as assets of a business. 


PROCEEDINGS BEFORE COMMISSION—CEASE AND DESIST ORDERS—ScoPE AND Bx- 
TENT—DETERMINATION OF REMEDY BY COMMISSION AS EXPERT Bopy. 


The Federal Trade Commission is the expert body to determine what rem- 
edy is necessary to eliminate unfair or deceptive trade practices, and it has 
a wide latitude with which courts will not interfere except where remedy 
selected has no reasonable relation to the unlawful practices found to exist. 


APPELLATE PROCEDURE AND PROCEEDINGS—METHops, AcTS AND PRACTICES—CONCLU- 
SION AND ExpERT OPINION OF COMMISSION AS INFORMED BY EXPERIENCE, 


The Federal Trade Commission finding existence of unfair or deceptive 
practices is entitled not only to appraise the facts of the particular case and 
dangers of marketing methods employed, but to draw from its generalized 
experience, and its expert opinion is entitled to great weight in reviewing 
court. 

701631—48—-vol. 42-60 
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APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS—SCOPE AND 
ExTENT—REVIEW—TRADE NAME Usre—Ir ADEQUACY OF CHANGE WITHOUT Ex- 
cIsIoN, As CurrING DECEPTION, NoT DETERMINED. 


Where Federal Trade Commission found that use of trade-name “Alpa- 
cuna” on coats which contained no vicuna was misleading and banned use 
of that word to describe such coats, but the Commission did not determine 
whether some change of name short of excision would be adequate to elimi- 
nate the deception, the Supreme Court could not consider such question. 


(The syllabus, with substituted captions, is taken from 66 5. Ct. 758) 


On writ of certiorari to the Circuit Court of Appeals for the Third 

Circuit, judgment reversed and cause remanded with directions. 
[759] Mr. Robert 7. McCracken, of Philadelphia, Pa., for petitioner. 
Mr. Ralph F. Fuchs, of Washington, D. C., for respondent. 


Mr. Justice Douglas delivered the opinion of the Court. 

The alpaca and the vicuna are animals whose fleece is used in 
the manufacture of fabrics. The fleece of the vicuna is, indeed, one 
of the finest and is extremely rare; and fabrics made of it command 
a high price. Petitioner manufactures overcoats and topcoats and 
markets them under the name Alpacuna. They contain alpaca, mo- 
hair, wool, and cotton but no vicuna. 

The Federal Trade Commission in proceedings under §5 of the 
Federal Trade Commission Act (52 Stat. 111, 15 U.S. C. $45) found 
that petitioner had made certain misrepresentations in the market- 
ing of its coats. It found, for example, that the representations that 
the coats contained imported angora and guanaco were false. It also 
found that the name Alpacuna is deceptive and misleading to a sub- 
stantial portion of the purchasing public, because it induces the er- 
roneous belief that the coats contain vicuna. But there was no find- 
ing that petitioner had made representations that Alpacuna in fact 
contained vicuna. It accordingly issued a cease and desist order? 
which, among other things, banned the use of the word Alpacuna to 
describe petitioner’s coats. 36 F. T. C. 568. The Circuit Court of 


2 It ordered petitioner to cease and desist from 

“1. Representing that respondent’s coats contain guanaco hair. 

“2. Repreesnting that the Angora goat hair or mohair used in respondent's coats is 
imported from Turkestan or any other foreign country. 

“3. Representing through the use of drawings or pictorial representations, or in any 
other manner, that respondent’s coats contain fibers or materials which they do not in 
fact contain. 

“4. Representing that coats made of fabrics which have a cotton backing are composed 
entirely of wool or of wool and hair. 

“5, Using any advertising matter or causing, aiding, encouraging, or promoting the use 
by dealers of any advertising matter which purports to disclose the constituent fibers 
or materials of coats composed in part of cotton, unless such advertising matter clearly 
discloses such cotton content along with such other fibers or materials. 

“6. Using the word ‘Alpacuna,’ or any other word which in whole or in part is indica- 
tive of the word ‘vicuna,’ to designate or describe respondent’s coats; or otherwise 
representing, directly or by implication, that respondent’s coats contain vicuna fiber.” 
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Appeals affirmed. 150 F. (2d) 751 [89 F. T. C. 714]. It held that the 
Commission’s findings respecting the use of the name Alpacuna were 
supported by substantial evidence. It was of the view, however, that 
the prohibition of the use of the name was far too harsh; and it stated 
that it would have modified the order to permit Alpacuna to be used 
with qualifying language had it thought that Federal Trade Commis- 
ston Vv. Royal Milling Co., 288 U.S. 212 [17 F. T. C. 664,25. & D. 217], 
was still a controlling authority. But it concluded that that case had 
been so limited by subsequent decisions of the Court, involving other ad- 
ministrative agencies, that control of the remedy lay exclusively with 
the Commission. The case is here on a petition for a writ of certiorari 
which we granted because of the importance of the question presented. 

By the Federal Trade Commission Act Congress made unlawful 
“unfair methods of competition in commerce, and unfair or de- 
ceptive acts or practices in commerce.” § 5 (a). It provided that 
when the Commission’s cease and desist orders were challenged in 
the courts, the findings of the Commission “as to the facts, if sup- 
ported by evidence, shall be conclusive.” (§5 (c). But it did not 
limit the reviewing court to an affirmance or reversal of the Commis- 
sion’s order. It gave the court power to modify the order as well. 

[760]; The power to modify extends to the remedy as Hederal Trade 
Commission v. Royal Milling Co., supra., indicates. In that case, 
the Commission barred the use of the words “milling company” since 
the company, though blending and mixing flour, did not manufac- 
ture it. The Court concluded that a less drastic order was adequate 
for the evil at hand and remanded the case so that the Commission 
might add appropriate qualifying words which would eliminate any 
deception lurking in the trade name. On the other hand, the excision 
of a part of the trade name was sustained in Federal Trade Commis- 
ston v. Algoma Lumber Co., 291 U.S. 67 [18 F. T. C. 669, 2S. & D. 
247]. In that case, “California white pine” was being used to describe 
what was botanically a yellow pine. The Commission prohibited the 
use of the word “white” in conjunction with “pine” to describe the 
product. The Court sustained the order. 

The Commission has wide discretion in its choice of a remedy 
deemed adequate to cope with the unlawful practices in this area of 
trade and commerce. Here, as in the case of orders of other adminis- 
trative agencies under comparable statutes, judicial review is limited. 


3 See. 5 (ce) provides that the court “shall have power to make and enter upon the 
pleadings, evidence, and proceedings set forth in such transcript a decree affirming, 
modifying, or setting aside the order of the Commission and enforcing the same to the 
extent that such order is affirmed. .. .” 

4See International Association of Machinists v. National Labor Relations Board, 311 
U. S. 72, 82; Phelps Dodge Corp. v. National Labor Relations Board, 313 U. S. 177, 194; 
Virginia Electric Co. v. National Labor Relations Board, 319 U. 8S. 533, 543; Franks Bros. 
Co. v. National Labor Relations Board, 321 U. S. 702, 704-705; Board of Trade v. United 
States, 314 U. S. 534, 548; Federal Security Adm’r v. Quaker Oats Co., 318 U. S. 218, 227— 
229; Northwestern Electric Co. v. Federal Power Commission, 321 U. 8. 119, 123-124. 
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It extends no further than to ascertain whether the Commission made 
an allowable judgment in its choice of the remedy. As applied to this 
particular type of case, it is whether the Commission abused its dis- 
cretion in concluding that no change “short of the excision” of the 
trade name would give adequate protection. Federal Trade Commuis- 
sion v. Algoma Lumber Co., supra, pp. 81-82. The issue is stated that 
way for the reason that we are dealing here with trade names which, 
as Hederal Trade Commission v. Royal Milling Co., swpra, p. 217, em- 
phasizes, are valuable business assets. The fact that they were adopted 
without fraudulent design or were registered as trade-marks does not 
stay the Commission’s hand. Federal Trade Commission v. Algoma 
Lumber Co., supra., p. 19; Charles of the Rita Distributors Corp. v. 
Federal Trade Commission, 143 F. (2d) 676, 679 [39 F T. C. 657]. 
But the policy of the law to protect them as assets of a business indi- 
cates that their destruction “should not be ordered if less drastic means 
will accomplish the same result.” Yederal Trade Commission v. Royal 
Milling Co., supra., p. 217. The problem is to ascertain whether that 
policy and the other policy of preventing unfair or deceptive trade 
practices can be accommodated. That is a question initially and pri- 
marily for the Commission. Congress has entrusted it with the admin- 
istration of the Act and has left the courts with only limited powers of 
review The Commission is the expert body to determine what remedy 
is necessary to eliminate the unfair or deceptive trade practices which 
have been disclosed. It has wide latitude for judgment and the courts 
will not interfere except where the remedy selected has no reasonable 
relation to the unlawful practices found to exist. 

But in the present case, we do not reach the question whether the 
Commission would be warranted in holding that no qualifying lan- 
guage ° would eliminate the deception which it found lurking [761] in 
the word Alpacuna. For the Commission seems not to have consid- 
ered whether in that way the ends of the Act could be satisfied and 
the trade name at the same time saved.* We find no indication that 
the Commission considered the possibility of such an accommodation. 
It indicated that prohibition of the use of the name was in the public 
interest since the cease and desist order prohibited the further use of 


° Petitioner now uses labels heading “Alpacuna Coat—-contains no vicuna”’ and specifies 
the fibre content of the cloth. See 54 Stat. 1128, 15 U. S.C. § 68. 

®° The opinion of the Commission goes no further than to find that “the name ‘Alpacuna’ 
is misleading and deceptive to a substantial portion of the purchasing public in that it 
represents or implies” that the coats contain vicuna ; and that as a result substantial trade 
is diverted to respondent from its competitors. 
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the name.’ But we are left in the dark whether some change of name 
short of excision would in the judgment of the Commission be ade- 
quate. Yet that is the test, as the Algoma Lumber Co. and the Royal 
Milling Co. cases indicate. Its application involves the exercise of an 
informed, expert judgment. The Commission is entitled not only to 
appraise the facts of the particular case and the dangers of the market- 
ing methods employed (Federal Trade Commission v. Winsted Hosiery 
Co., 258 U. S. 483, 494) [4 F. T. C. 610, 1S. & D. 198], but to draw 
from its generalized experience. See Republic Aviation Corp. v. 
National Labor Relations Board, 324 U.S. 793, 801-805. Its expert 
opinion is entitled to great weight in the reviewing courts. But the 
courts are not ready to pass on the question whether the limits of dis- 
cretion have been exceeded in the choice of the remedy until the 
administrative determination is first made. 

The judgment is reversed and the cause is remanded to the Circuit 
Court of Appeals for further proceedings in conformity with this 
opinion. 

Reversed. 

Mr. Justice Jackson took no part in the consideration or decision 
of this case. i 

Norg.—On May 28, 1946, the Circuit Court of Appeals for the Third 
Circuit, in the foregoing cause, entered its decree in conformity with 
mandate of the Supreme Court, as a result of the opinion and 
decision above set out, as follows: 

Present: Biggs, Goodrich, and McLaughlin, Circuit Judges. 

Whereas in the term of October in the year of cur Lord one 
thousand nine hundred and forty-three, the said cause came on to be 
heard before this court on transcript of record from the Federal Trade 
Commission and was argued by counsel with the said order of the said 
Federal Trade Commission being affirmed and enforced by the final 
decree of this court entered on October 9, 1945 ; 

And whereas said final decree of this court was brought into the 
Supreme Court of the United States by virtue of a writ of certiorari 
agreeably to the Act of Congress, in such case made and provided, 
more fully and at large appears; 

And whereas in the present term of October in the year of our Lord 
one thousand nine hundred and forty-five the said cause came on to 


7 This appears not from the opinion but from the paragraph following the order entered 
by the Commission : 

“Commissioner Freer dissents from so much of the order as wholly prohibits the continued 
use of the trade name ‘Alpacuna’ for the reason that this trade name, which has been in 
use for more than thirteen years, is a valuable business asset, and is neither deceptive per 
se, nor is the testimony concerning its tendency or capacity to deceive sufficiently clear 
and convincing as to render such prohibition of its use necessary in the public interest. 

“4 majority of the Commission do not agree with either Commissioner Freer’s statements 


of fact or his conclusions of law.” 
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be heard before the said Supreme Court of the United States on the 
said transcript of record and was argued by counsel with the result 
that said decree of this court was reversed by the said Supreme Court 
of the United States and was remanded to this court for further pro- 
ceedings in conformity with the opinion of the Supreme Court of the 
United States filed March 25, 1946; 

And whereas the mandate of the Gamechie Court of the United 
States in this cause has been received and filed in this court on 
May 3, 1946; 

On consideration whereof, it is now here ordered, adjudged, and de- 
creed by this court that the cease and desist order of the said Federal 
Trade Commission of April 28, 1943, be and the same is reversed: and 

It is further ordered, that this cause be and the same is hereby 
remanded to the Federal Trade Commission for further proceedings in 
conformity with the said opinion of the Supreme Court of the United 
States particularly for said Federal Trade Commission to consider 
and determine whether qualifying language or some change of name 
short of excision would eliminate the deception which it found lurking 
in the word Alpacuna and in the judgment of the Commission ade- 
quately satisfy the ends of the Federal Trade Commission Act and at 
the same time save the said trade name, Alpacuna. 

By the court. 

McLavenry, Circuit Judge. 

May 23, 1946. 


FEDERAL TRADE COMMISSION vy. 8S. BUCHSBAUM & 
COMPANY 2 


No. 1087—F. T..C. Docket 4450 
(Supreme Court of United States. May 6, 1946) 


Per curiam decision granting writ of certiorari to review judgment of court of 
appeals, which refused to enforce the Commission’s order, for failure to 
Start the proceedings anew and hear all the evidence de novo, following 
the death of the original trial examiner after hearing some of the witnesses; 
and vacating said Judgment and remanding the ease, as before it, as below 
set out, for consideration of other errors assigned below.2 


Mr. Wm, T. Kelley, Chief Counsel, and Mr. James W. Cassedy, As- 
sistant Chief Counsel, Federal Trade Commission, both of Washing- 
ton, D. C., for petitioner. 


‘Reported in 66 S, Ct. 1016. For case before Commission, see 87 F. PT. C. 602. 
2'The case in the court below (153 F. (2a) 85) is reported ante at p. S76. 
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Moses, Bachrach & K. ennedy, of Chicago, Il., for respondent. 


Per Curiam: 

The petition for a writ of certiorari is granted. <A trial examiner 
of the Federal Trade Commission died after having heard some of 
the witnesses in these proceedings. Respondent moved that the new 
trial examiner start the proceedings anew and hear all the evidence 
de novo. The Commission denied this motion. In the enforcement 
proceeding before the Circuit Court of Appeals respondent assigned 
this denial as one of a number of alleged errors. On that ground 
alone, and without passing on others urged by petitioner, the Circuit 
Court of Appeals refused to enforce the Commission’s order. Re- 
spondent here moves for leave to file a written waiver of the assigned. 
error relied on by the Court below and also moves that the Circuit 
Court of Appeals judgment be reversed and that the case be remanded 
for consideration of the other errors assigned below. Motion for 
leave to file written waiver is granted. The judgment of the Circuit 
Court of Appeals is vacated and the case is remanded for consideration 
of the other errors assigned below. 


FEDERAL TRADE COMMISSION v. A. P. W. PAPER CO., INC? 
No. 320—F. T. C. Docket 4747 
(United States Supreme Court. May 6, 1946) 


STATUTES AND STATUTORY CONSTRUCTION—RED Cross STATUTES—RIGHTS OF 
Users Prior To JANUARY 5, 1905 STATUTE—A MENDING STATUTE OF JUNE 23, 1910— 
EFFECT OF, ON. 


The amendment of the act creating the American National Red Cross, 
permitting use of Red Cross emblem, sign, insignia, or words to those who 
used such emblem or words for any lawful purpose prior to January 5, 1905, 
granted, or at least recognized, the right of pre-1905 users to continue the use 
of the words and the symbol. 


STATUTES AND STATUTORY CONSTRUCTION—RED CROSS STATUTES—CONGRESSION AL 
INTENT—AS PROTECTING RED CROSS AND PUBLIC, AND PRESERVING RIGHTS OF 
EARLIER GOOD FAITH USERS. 


Under Acts of 1905 and 1910 creating the American National Red Cross 
and permitting use of words “Red Cross” to those who used such words 
prior to January 5, 1905, Congress was concerned not only with protecting 
the American National Red Cross against pretenders, but also with pro- 
tecting the public against false impressions that goods purchased were the 
products of the Red Cross or were sponsored by it, but Congress preserved 
the right of earlier, good-faith users to continue use of the words and the 
symbol. 


1 Reported in 328 U.S. 193, 66 S. Ct. 932. For case before Commission, see 38 F. T. C. 1- 
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Srarutes Any Srarurory ConstRucrrtoN—RePEALS BY TAPLICATION, 
Repeais by Implication are not favored. al 


Srareres AND St.crwrory ConstTRucrroN—Rep Cross StaruTss—Rrents oF Users 
Under 1905 Staruts—Waernes Use Pernirrsp sy, Iaeuiepty ReerateD BY 
LSS Wirestre-Lea AareNpaen? or Peneran Trane Conwmissron Act. 


The provision creating the American National Red Cross which permits 
the use of werds “Red Cross” to those who used such words prior to January 
5, 1905, was not impliedly repealed by 1988S amendment to Federal Trade 
Commission Act prohibiting “unfair or deeeptive acts or practices in 
commerce” 


Srarvres AND Starvrory ConstRuction—Reo Cross Srarurss—AMENDING Stat 
Ure Oe June 28, 191Q ann 1988 Wreecee-Lea AMENDMENT TO FEDERAL TRADE 
CoMaassron Ace—CoNSTRUCTION As ON Part Marerra. 


Since the 1910 Act creating the American National Red Cross and per- 
mitting use ef words “Red Cross” to those who used such words prior to 
January 3, 1903, like the 19388 amendment to Federal Trade Commission | 
Act, prohibiting “unfair or deceptive acts or practices in commerce,” was in 
part directed toward protection of public against deceptive practices, the 
two acts must be read in pari materia, and, if possible, must be reconciled 
and each mast [$33] be given effect. 


Srvrutes ann Srarvresy Caystrucrion—Rep Cross STATUTES—AMENDING STAT 
ure oF JUN® 23, 1910, ann 1988 Wiarerer-Lea AMENDMENT TO FEDERAL TRADE 
CoMAUSSsIon Act—Rrexts or Users Prior To 1905 Srarurs as AFEECTED RY 1988 
AMENDMENT—Waw Misieaprne INESRence Frowt Usk. 


Under amendment te the act creating the American National Red Cross 
which permits use of words “Red Cross” to those who used such words prior 
to January 3, 1905, and the 1988 amendment to Federal Trade Commission 
Act prohibiting “unfair or deceptive acts or practices in commerce,” while 
the good-faith use ef words and symbols by pre-1905 users is permissible, 
Federal Trade Commission may require addition of language which removes 
any misleading inference that products are in fact sponsered, approved, or 
im Any manner associated with the American National Red Cross. 

StaruTes anp Srarcrery Consraverron—Rep Cross STATUTES—RicHTS OF Users 
PRtor to JANtARY 4, 1905, STATUTR—AS UNIMPATRED BY 1929 GENEVA CONVEN- 
TION, 


The undertaking under the Geneva Convention of 1929 to prevent the use 
by private persons ef the words or Symbol of the Red Cross is a matter for 
executive and legislative departments. 


Cease AND Destst Oxnvers—Scorr AND Exrent—Propvcr Naates anp Syarrors— 
“RED Cross"—Wrrs Use Prior v0 JANuARY 5, 1905, Rep Cross STature—Ir 
TENDENCY ‘TO MiISEEAn. 


A manufacturer's use of words “Red Cross" and Greek red cross emblem in 
Sale of toilet tissues and paper towels, which words and emblem were used 
by manufacturer prior to J anuary 5, 1905, could net be absolutely forbidden 
by Federal Trade Commission, but Commission could require addition of 
language to remove any misleading inference that products were in fact 
Sponsored, approved, or in any manner associated with the American National 
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Red Cross, and fashioning of such order as a matter intrusted to Commission 
which has wide latitude for judgment. 


(The syllabus, with substituted captions, is taken from 66 S. Ct. 932) 


On writ of certiorari to the Circuit Court of Appeals for the Second 
Cireuit to review a judgment which reversed the order of the Com- 
mission, judgment aflirmed. 

Solicitor General McGrath argued the cause for petitioner. With 
him on the brief were Assistant A ttorney General Berge, Mr. Charles 
H. Weston, and Mr. W.7.K elley. 

Mr. Edward H. Green argued the cause for respondent. With him 
on the brief was Mr. F. H. Sykes. 

Mr. Kenneth Perry and Mr. Hector M. Holmes filed a brief for 
Johnson & Johnson, as amécus curiae, urging aftirmance. 


Mr. Justice Douglas delivered the opinion of the Court. 


Respondent manufactures and sells toilet tissues and paper towels 
in interstate commerce. On each package or roll of one brand are a 
Greek red cross and the words “Red Cross”, Respondent registered 
the words “Red Cross” and the Red Cross symbol as a trade mark; 
and it features them in its advertisements and on its letterheads. 

By § 4 of the American Red Cross Act of January 5, 1905, 83 Stat. 
600, 86 U.S. C. § 4 it was made unlawful “for any pergon or corpora- 
tion, other than the Red Cross [196] of America, not now lawfully 
entitled to use the sign of the Red Cross, hereafter to use such sign or 
any insignia colored in imitation thereof for the purposes of trade 
or as an advertisement to induce the sale of any article whatsoever.” 
That. section was amended by the Act of June 23, 1910, 36 Stat. 604, 
36 U.S. C. §4. Sec. 4 of that Act made unlawful the use of the 
Greek red cross on a white ground or the words “Red Cross” for the 
purpose of trade or as an advertisement “to induce the sale of any 
article” or “for any business or charitable purpose” by any person 
other than the American National Red [934] Cross? or its duly 
authorized employees and agents or the sanitary and hospital authori- 
ties of the army and navy. It contained, however, a proviso which 
reads as follows: “That no person, corporation, or association that 
actually used or whose assignor actually used the said emblem, sign, 


2 The Red Cross organization had its origin in a treaty drafted at the Geneva Convention 
in 1864 and acceded to by the United States in 1882. 22 Stat. 940. The American Agsso- 
ciation of the Red Cross was incorporated in 1881 under the laws of the District of 
Columbia. It was reincorporated in 1893 under the laws of the District of Columbia as 
the American National Red Cross. On June 6, 1900, it was incorporated under the same 
name by Act of Congress (31 Stat. 277) and was reincorporated January 5, 1905. 33 Stat. 
599. From the time of its first incorporation in 1881 down to the present, it has used the 
words “Red Cross’ as a part of its name and has also used the emblem adopted by the 
1864 Geneva Convention, the Greek red cross on a white ground. 
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insignia, or words for any lawful purpose prior to January fifth, 
nineteen hundred and five, shall be deemed forbidden by this Act 
to continue the use thereof for the same purpose and for the same 
class of goods.” 

Petitioner’s use of the trade name and emblem antedate January 5, 
1905. But in 1942 the Federal Trade Commis[197]sion charged 
petitioner with a violation of § 5 (a) of the Federal Trade Commission 
Act, 38 Stat. 719, as amended 52 Stat. 111, 15 U.S. C. 8.45, which 
makes unlawful “unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce.” 

A hearing was had, findings were made, and a cease-and-desist 
order was issued. The Commission found that “the use by respond- 
ent of the words “Red Cross” and of the mark of the Greek red 
cross to designate its products has the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public, 
in that such name and mark represent or imply that respondent’s 
products are sponsored, endorsed, or approved by the Red Cross; 
that the Red Cross is financially interested in the sale of the prod- 
ucts; that the products are used by the Red Cross; that the products 
are manufactured in accordance with sanitary standards set up by 
the Red Cross: or that there is some other connection between the 
products and the Red Cross. Not only are these, in the opinion of 
the Commission, reasonable inferences to be drawn from the use of 
the name and mark, but the record affirmatively shows that the 
name and mark are in fact so understood and interpreted by many 
members of the public.” The Commission also found that statements 
on respondent’s products that they are made by respondent and 
that the name and mark are registered “do not serve to correct the 
erroneous and misleading impression created through the use of 
the trade name and mark.” The Commission entered an order which, 
among other things, forbade respondent from using the words “Red 
Cross” to [198] describe its products and from displaying the Greek 
red cross on them.* 


* Toilet tissues were marketed by petitioner under that trade name and emblem since 
1897 and paper towels since 1983. The trade-mark was first registered in the Patent 
Office in 1911 and was extended to cover paper towels in 1934. 

The Commission made no finding as to whether the paper towels were of the same class 
of goods as the toilet tissue within the meaning of the proviso to §4 of the 1910 Act. 

*It ordered respondent to cease and desist from 

“1. Using the words ‘Red Cross’ or any abbreviation or simulation thereof, either alone 
or in combination or connection with any other word or words, to designate, describe, or 
refer to respondent's products. 

“2. Using or displaying on respondent’s products or in any advertisement of such 
products the mark of the Greek red cross, or any other mark, emblem, sign, or insignia 
simulating or resembling such cross. 

“3. Representing in any manner or by any means, directly or by implication, that re- 
spondent’s products are sponsored, endorsed, or approved by the Red Cross; that the Red 
Cross is financially interested in the sale of said products; that said products are used by 
the Red Cross; that said products are manufactured in accordance with sanitary standards 
Set up by the Red Cross; or that there is any other connection between said products and 
the Red Cross.” 


FEDERAL TRADE COMMISSION vV. A. P. W. PAPER co., INC. 913 


On a petition for review the Circuit Court of Appeals, by a divided 
vote, reversed the order of the Commission. 149 F, (2d) 424. It held 
that the order went [935]| beyond permissible limits in forbidding any 
use of the words and the mark. It remanded the case to the Com- 
mission for the formulation of a new order which, though not for- 
bidding the use of the words and the symbol, might require state- 
ments which would avoid any inference that the goods were sponsored 
or approved or in any way connected with the American National Red 
Cross. The case is here on petition for a writ of certiorari which we 
granted because of the importance of the problem in the adminis- 
tration of the Federal Trade Commission Act. 

There is no suggestion that the pre-1905 use of the words and the 
symbol was an unlawful one within the meaning of either the 1905 
or the 1910 Act. Nor has the Commission found that respondent 
has engaged in any fraudulent activity or made any untruthful state- 
ments in connection with its use of the words and the symbol. There- 
fore this is not a case where the words and symbols [199] were 
either adopted or used pursuant to a fraudulent design, aimed at 
creating the impression that these products were sponsored by or 
otherwise carried the imprimatur of the Red Cross. Hence, here, 
as in Stegel Co. v. Federal Trade Commission, 327 U.S. 608, we have 
no problem involving the power of the Commission to uproot a fraudu- 
lent scheme in its entirety. But it is argued that however lawful the 
earlier use may have been, it cannot survive a finding by the Commis- 
sion that the use constitutes an unfair or deceptive act or practice in 
commerce. It is pointed out that the 1938 amendment to the Fed- 
eral Trade Commission Act gave the Commission power to protect 
consumers, as well as competitors, against unfair or deceptive prac- 
tices.” It is said that there are no exceptions to that broad power 
and none should be implied from the Red Cross Act of 1910. The 
Jatter Act, it is said, confers no general rights but only a limited im- 
munity and should not be construed as exempting pre-1905 users of 
the name and emblem from regulatory legislation of general appli- 
cation which Congress may from time to time enact for the protec- 
tion of the public. It is also argued that by the Geneva Convention 

°In Federal Trade Commission vy. Raladam Oo., 283 U. S. 648, 647-648, the Court had 
ruled that, “The paramount aim of the act is the protection of the public from the eyils 
likely to result from the destruction of competition or the restriction of it in a substantial 
degree, and this presupposes the existence of some substantial competition to be affected, 
Since the public is not concerned in the maintenance of competition which itself is without 
real substance.” The 1938 amendment to § 5 of the Federal Trade Commission Act was 


designed to make ‘“‘the consumer, who may be injured by an unfair trade practice, of equal 
concern, before the law, with the merchant or manufacturer injured by the unfair methods 


9 


of a dishonest competitor.” H. Rep. No. 1613, 75th Cong., 1st Sess., p. 3. And see S. Rep. 
No. 221, 75th Cong., 1st Sess., p.-3. 
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of 1929, which was ratified [200] by the United States * in 1932, the 
United States agreed to prohibit the use by private persons of the 
name and the symbol and that the Red Cross Act and the Federal 
Trade Commission Act should not be construed in favor of conduct 
which this nation is under international obligation to terminate. 

We agree, however, with the Circuit Court of Appeals. It is clear 
that the 1910 Act granted, or at least recognized, the right of pre-1905 
users to continue the [936] use of the words and the symbol.’ 

The House Report stated that the Act as amended “will permit the 
use of the symbol ... by such persons, corporations, and associa- 
tions as actually used the emblem prior to January 5, 1905, for the 
purposes [201] for which they were so entitled to use it and for the 
same class of goods. The section, as so amended, grants to the Ameri- 
can National Red Cross the fullest protection it is possible to afford 
it by congressional enactment and at the same time amply protects 
the concerns possessing vested property rights in the emblem.” H. 
Rep. No. 1256, 61st Cong., 2d Sess., pp. 2-3. It is apparent from the 
terms of the 1905 Act and the 1910 Act § that Congress was concerned 


S47 Stat. 2074. Article 28 provides in part (47 Stat. 2092) : 

“The Governments of the High Contracting Parties whose legislation may not now be 
adequate shall take or shall recommend to their legislatures such measures as may be 
necessary at all times: : 

“(a) te prevent the use by private persons or by societies other than those upon whick 
this Convention cenfers the right thereto, of the emblem or of the name of the Red Cross 
or Gerere Cress, as well as any other sign or designation constituting an imitation thereof, 
whether for commercial or other purposes ; 

“The prohibitien mentioned in subparagraph (a) of the use of signs or designations 
constituting an tnitation of the emblem or designation of the Red Cross or Geneva Cross, 

- Shall take effect from the time set in each act of legislation and at the latest five 
years after this Convention goes into effect. After such going into effect it shall be unlaw- 
ful to take out a trade-mark or commercial label contrary to such prohibitions.” 

*The manager of the bill which became the 1905 Act stated on the floor of the House 
during the debate that it would not “interfere with any lawful right now existing.” 39 
Cong. Rec. 406. 

Judge Learned Hand, speaking of the 1910 Act in Loonen v. Deitsch, 189 Fed. 487, 492, 
stated: “Whatever may have been the policy before. Congress has now definitely declared 
in the proviso of the latter act that it would permit such marks if they antedated 1905. 
Congress had power so to legalize the use of it: the question of public policy was for it and 
for it alone, and it is now finally closed.” 

S As we have already noted, the 1905 Act made it unlawful “for any person or corpora- 
tien, other than the Red Cross of America, not now lawfully entitled to use the sign of the 
Red Cross, hereafter to use such sign or any insignia colored in imitation thereof for the 
purposes of trade or as an advertisement to induce the sale of any article whatsoever.” 

And § 4 of the 1910 Act, which we have already summarized. provided : 

“It shall be unlawful for any person. corporation. or association other than the Ameri- 
can National Red Cross and its duly authorized employees and agents and the army and 
navy Sanitary and hospital authorities of the United States for the purpose of trade or as 
an advertisement to induce the sale of snr-art'cle whatsoever cr for any bus*ness or chari- 
table purpose to use within the territory of the United States of America and its exterior 

“possessions the emblem of the Greek Red Cross on a white ground, or any sign or insignia 
made or colored in imitation thereof, or of the words ‘Red Cross’ or “Geneva Cross’ or any 
combination of these words : Provided, however, That no person, corporation, or association 
that actually used or whose assignor actually used the said emblem. sign, insignia, or 
words for any lawful purpose prior to January fifth, nineteen hundred and five, shall be 
deemed forbidden by this Act to continue the use thereof for the same purpose and for the 
Same class of goods.” 
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not only with protecting the Red Cross against pretenders but also 
with protecting the public against the false impression that goods pur- 
chased were the products of the Red Cross or were sponsored by it. 
Congress, however, did not go the full distance. It preserved the right 
of earlier, good faith users to continue the use of the words and the 
symbol. It may have concluded that the mark which had been ac- 
quired was a valuable business asset [202] which should not be de- 
stroyed. Or it may have thought that the extent and manner of the 
use by the established concerns were not likely to injure the public.? 
But whatever the purpose, the fact remains that the good faith use of 
the mark by the pre-1905 users was intended to be preserved unim- 
paired. 

We cannot lightly infer that this specific right was intended to be 
Swept away under the 1938 amendment to the Federal Trade Commis- 
sion Act. Repeals by implication are not favored. Yet if the order 
of the Commission stands, the right granted or recognized by the 1910 
Act be[937]comes a nullity. For the use of the words and the sym- 
bol by good faith pre-1905 users becomes per se unlawful. As the 1910 
Act, like the Federal Trade Commission Act, was in part directed 
towards protection of the public against deceptive practices, we think 
the two Acts must be read in pari materia. The problem is to reconcile 
the two, if possible, and give effect to each. We think that may be 
done by recognizing that while the good faith use of the words and 
symbols by pre-1905 users is permissible, the Commission may require 
the addition of language which removes any misleading inference that 
the [203] products are in fact sponsored, approved, or in any manner 
associated with the American National Red Cross. 

We need comment only briefly on the Geneva Convention of 1929) 
which was ratified by the United States in 1932.° The undertaking 
“to prevent the use by private persons” of the words or symbol is 
a matter for the executive and legislative departments. The prob- 
Jem has been before the Congress in recent years." No action has 


* Judge Learned Hand in Loonen v. Dietsch, supra, note 6, p. 489, stated : 

“Does the mark actually mean that the society is in any way concerned with the manu- 
facture of the goods? I think not. We have become familiar with it in the past for many 
other uses than that of the society, though happily such uses will now slowly disappear. 
It has been used on hospital ambulances, upon medicaments, upon doctors’ motor ears, 
upon barber shops, upon laundries, and for military field service not connected with the 

_Red Cross Society. In short, until the legislation of 1905 (Act Jan. 5, 1905, c. 23, 33 Stat. 
599 [U. S. Comp. St. Supp. 1909, p. 1038]), it had been quite instinctively adopted for 
many uses which were congruous with the chief objects of the society, but which did not 
indicate that the society had anything to do with them, or certainly with the frequency of 
the use ceased to do so. Finally, Congress has clearly recognized that fact by permitting 
all those who prior to 1905 had used the mark lawfully, to continue.” 

29 See note 5, supra. 

“Jn the 77th Congress a bill to eliminate over a period of years the exemption given to 
pre-1905 users was favorably reported by the Committee on Foreign Affairs of the House. 
H. Rep. 2387, 77th Cong., 2d Sess. This proposed legislation was designed to discharge 
the obligation of the United States under the Geneva Convention of 1929. Id., pp. 1, 2, 4. 

In the 78th Congress a bill passed the Senate with similar provisions. 90 Cong. Ree. 
398, 401, 3656. It was reported favorably, with amendments, by the Committee on Foreign 
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yet been taken. But we can find in that inaction no basis for con- 
cluding that the rights of good faith, pre-1905 users granted or recog- 
nized by the 1910 Act are today in any way impaired. Indeed, the 
existence of that right was recognized as giving rise to the need for 
additional legislation.” That assumption can hardly be reconciled 
with the conclusion that complete relief is already accorded under the 
Federal Trade Commission Act. 

We do not undertake to prescribe the order which the Commission 
should enter. The fashioning of the remedy [204] is a matter en- 
trusted to the Commission, which has wide latitude for judgment. 
Stege? Co. v. Trade Commission, supra. We only hold that woder 
the facts of this case the Commission may not absolutely forbid the 
use of the words and the symbol by respondent. 

Affirmed, 

Mr, Justice Jackson took no part in the consideration or decision 
of this case. 


ELIZABETH ARDEN, INC. ET AL. v. FEDERAL TRADE 
COMMISSION * 


No. 60—F. T. C. Docket 3183 
(Cirenit Court of Appeals, Second Cireuit. June 5, 1946) 


CLAYren Act—Swe, 2 (e)—Dischaunxaterne uy Pares, Ere—Seravices on Faciue 
TLES—CONSTITUTIONALITY——-INTERSTATE COMMERCE—WHETHER Farmoure To 
BAs¥ QX. 


Subsection (e) of section 2 of the Clayton Act. as amended. should be 
construed as Intending to apply only to persens engaged in commerce the 
Same as other subsections, though such limitation was inadvertently emitted, 
and, as So Construad, it is not invalid. 


STaruTes AND STarerory CoNstTRUCTION—CONGERESSIONAL INTENT AND CoNTRARY 
LAreRar, Abeanrne. 


A statute should be read in such a way as to enrry out congressional 
intention, despite a contrary literal menning, especially in erder to avoid 
unconstitationality, 

Ctayren Act—Swo, 2 (e)—Discnannarere EX Prick, Era—Services ao Face 
TEES —CONSTIPUTIONALITY WHETHER TieRoPes DSELEGATION oF L&eISLATIVE 
Powsr, 


Subsection (e) of section 2 of Clayton Act. as amended, prohibiting dis- 
ertmination between purchasers for resale in respect to furnishing services; 


Affairs of the House. H. Rep. No. 2034, TSth Cong, 2d Sess, This proposed legislation 
was likewise designed to discharge the obligation ef the United States under the Geneva 
Convention ef 1929. Td. pp. 4-6. And see 90 Cong, Ree, 899. 

* See HL Rep. No. 2887, supra, note 10, PR 2, 3: HL Rep. Ne. 2034, supra, note 10, pp. 
46 Im the latter Report it was, indeed, recognized “that under existing law, there are 
legal uses of the symbol by commercial users.” RA 

* Reported in 156 BL (2a) 182. For case before Conmuission, see S82 FP. TP C Qse_ 
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etc., is not invalid as improper delegation of legislative power and violative 
of due process of law on ground that the standard so provided is so indefinite 
that men of common intelligence cannot adequately grasp its meaning. 


METHODS, ACTS AND PRACTICES—DISCRIMINATING IN PrRIcE, Erc.—CrLayton ACT, 
Sec. 2 (€)—SERVICES OR PACILITIES—W HETHER ADVERSE EFFECT ON COMPETITION 


PRE-REQUISITE To ILLEGALITY OF SPECIFIC PRACTICES. 


Subsection (e) of section 2 of Clayton Act, as amended, prohibiting dis- 
crimination between purchasers for resale in respect to furnishing services, 
etc., would not be construed to mean that furnishing of services and facili- 
ties is unlawful only when Federal Trade Commission finds that practice 
has had an adverse effect upon competition. 


CEASE AND DESIST ORDERS—METHOpDS, ACTS AND PRACTICES—DISCRIMINATING IN 
PRIcE, Etc.—Cuayron Act, SEc, 2 (€)—SERVICES oR FAcILities—Ir DiscrrMt- 
NATION IN FURNISHING OF, TO INDIRECT WHOLESALER AND JOBBER PURCHASERS, 
AND DIRECT COMPETITOR RETAILER PURCHASERS. 


Where evidence showed that petitioners had in past sold to retailers 
directly and also indirectly to wholesalers or jobbers, and had discriminated 
in favor of some indirect purchasers and against some competitive retailers 
who made direct purchases, in furnishing of demonstrator services, order 
of Federal Trade Commission appropriately prevented the resumption of 
that practice, notwithstanding petitioners’ assertion that they did not sell 
any of their products to wholesalers. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST ORDERS:—SCOPE AND 
EXTENT—DISCRIMINATING IN PRICE, ETC.—CLAYTON AcT, SEC. 2 (e)—SERVICES 
OR FACILITIES—WHEN Nor FURNISHED, ETc., IN CONNECTION WitH ComMopITY 
BouGHT FoR RESALE “To ALL PURCHASERS ON PROPORTIONALLY EQuaL TERMS” — 
WHETHER BUYERS From “BoorteG SOURCES” “PURCHASERS” WITHIN MEANING 
OF—IF QUESTION Nor BEFORE COMMISSION. 


Where question whether persons buying from “bootleg sources” were ‘“‘pur- 
chasers” within meaning of subsection (e) of section 2 of Clayton Act, as 
amended, prohibiting discrimination between purchasers for resale, did not 
arise in proceedings before Federal Trade Commission, Cireuit Court of 
Appeals, in reviewing commission’s order, would constrne the order as not 
intended to cover situation presented by such question. 


. (The syllabus, with substituted captions, is taken from 
156 F. (2d) 132) 


On petition for review of order of Commission, consolidated with 
& cross-petition by the Commission for enforcement of its order, peti- 
tion for review dismissed, and enforcement of order granted. 

Townley, Updike & Carter, of New York City (Mr. 7. Howard Car- 
ter and Mr. Weymouth D. Symmes, both of New York City, of coun- 
sel), for petitioners. 

Mr. W. T. Kelley, of Washington, D. C., (Mr. Walter B. Wooden 
and Philip k. Layton, both of Washington, D. C., of counsel), for 
respondent. 

_ Before Cuasr, Ciark, and Frank, Circuit Judges. 
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The Commission, after a hearing, held that petitioners had violated 
subsection 2 (e) of the Robinson-Patman Act—15 U.S.C. A. § 13 (e). 
The Commission’s findings may be summarized as follows: 

Petitioners are a single business entity, the corporate petitioners 
being merely instrumentalities through which Florence N. Lewis 
( Ehzabeth Arden) in New York [133] conducts her business of pro- 
guem_g and selling several million dollars’ worth of Elizabeth Arden 
cosmetics yearly in interstate commerce to department stores, women’s 
Speciaity shops and drug stores, located throughout the United States, 
for resale to consumers. Arden cosmetics are a so-called “prestige” 
hme, being designed to appeal to consumers on the basis of fashion and 
exclunveness. Petitioners, for that reason, do not sell their cosmetics 
indiscriminately to all department stores, specialty shops, and drug 
stores but only to those who, in petitioners’ judgment, have the appro- 
priate services and facilities to merchandise them in a way which ap- 
peals to those consumers having fashion and exclusiveness as buying 
motives. All retailers selected and retained as customers must “co- 
operate” To petitioners’ satisfaction by so using their services and fa- 
eihhies as to promote the resale of Arden cosmetics to the consumers 
for whom they were designed. Under this policy of selection of cus- 
tomers, petitioners sell to only 3,000 retailers, approximately of which 
25 are department stores, 25 are women’s specialty shops, and 2,250 
are drug stores. 

Many years ago petitioners adopted the practice of furnishing the 
services of retail sales-persons (demonstrators) to some of their more 
‘mportant customers to resell Arden cosmetics. They continued this 
practice, unmodified, after the passage of the Robinson-Patman Act 
m 1980, furnishing a few more demonstrators each year, until they 
employed and direetly or indirectly paid all or part of the compensa- 
tion of about 287 demonstrators in the retail establishments of about 


265 (less than 10%) of their approximately 3,000 customers who pur- 


or 


chased less than £9% of the petitioners’ total sales, at a cost of about 


trom among the 725 department stores and 25 specialty shops. 


EES ee ‘ ; 
Petitioners did not furnish any demonstrator service to the remain- 


‘ag 90% of their customers who purchased 60% of their total sales. 
Petitioners’ terms were designed to be ineffectual to enable this large 
segment of their customers to receive the minimum quantity of dem- 
mstaator service. for petitioners were “well aware” when they estab- 
‘Qed them that all but a few “could not qualify,” and they “tailored” 
themx to accomplish the exclus’on. The terms which precluded 90% 
of petitioners’ customers from being accorded any demonstration serv- 
wee Were the ability to “cooperate” satisfactorily with petitioners by 
reciprocally furnishing to them the use of some indeterminate agere- 
gate of services and facilities to promote the resale of Arden cosmetics, 
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such as carrying a representative stock, making available adequate 
counter-displays, advertising once or twice a month, furnishing a rea- 
sonable number of window displays, and mentioning Arden cosmetics 
in fashion shows. 

In selling their cosmetics to retail customers, petitioners are in com- 
petition with many other well-known interstate sellers of cosmetics, 
and to beat and not to meet that competition, petitioners furnished 
demonstrators whose duties in the retail establishments of the cus- 
tomers where they are employed are to sell Arden cosmetics exclusively 
unless the customers specifically ask for the cosmetics of a competitor. 

Customers located in the same city are in competition with each 
other in the resale of Arden cosmetics to consumers, and in many 
cities there are customers who are furnished demonstrator service 
and customers who are not. Where demonstrators are furnished, sales 
of Arden cosmetics to consumers by the favored customers are in- 
creased, sometimes as much as tripled, and at a lessened or no cost for 
sales clerks’ salaries. 

Based upon these findings, the Commission found that petitioners 
had not shown that they furnished demonstration service in good 
faith to meet such services furnished by competitors. The Commis- 
sion concluded that petitioners had violated Subsection 2 (e) of the 
Robinson-Patman Act in not according any demonstration service 
on any terms to purchasers who were in competition with purchasers 
to whom they did furnish such service, the Commission being of the 
opinion that the subsection required a seller who elected to furnish 
any service or facility to any purchaser to proportion both [134] 
service or facility and terms so as not to exclude any competitive pur- 
chaser. The Commissioner entered an appropriate order directing 
petitioners “in connection with the sale of cosmetics in commerce, as 
eounmerce is. defined, in-the..*. * * Clayton Act, O*!.* -1t6 
cease and desist from discriminating, directly or indirectly, among 
competing purchasers” of its products: 

1. By furnishing or contributing to the furnishing of demonstrator services 
to any retailer purchasing their products when such services are not accorded 
on proportionally equal terms to other retail purchasers located in the same 
city, or other retailer purchasers who in fact resell such products in competition 
with retailers who receive such services. 

2. By furnishing or contributing to the furnishing of any services or facilities 
connected with the handling, sale, or offering for sale of products purchased from 
[petitioners] to any retailer upon terms not accorded to competing retailers on 


proportionally equal terms. 

Petitioners have petitioned this court to review and set aside the 
order; they do not dispute the Commission’s findings of fact. The 
Commission has filed a cross-petition asking a decree affirming and 


enforcing its order. 


701631—48—-vol. 42 61 
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Frank, Circuit Judge: 

1. We agree with Llizabeth Arden Sales Corporation v. Gus Blass 
Co., 150 F. (2d) 988, 991-993 (C. C. A. 8; cert. den. December 3, 1945 )* 
in rejecting petitioners’ contention that § 2 (e) is unconstitutional 
because of the omission of the words “engaged in commerce” (7. é., in- 
terstate commerce), found in other subsections of § 2. The fact that 
the purpose of Congress in enacting the Robinson-Patman Act was 
patently to exercise its well-recognized constitutional power to regu- 
late interstate commerce, and the clear interrelation of (d) and (e), 
serve to show that the omission was inadvertent.? The Supreme Court 
has repeatedly held that a statute should be read in such a way as to 
carry out the Congressional intention, despite a contrary literal mean- 
ing, especially in order to avoid unconstitutionality.® 

2. We reject the contention that the standard in § 2 (e) is so indefi- 
nite that men of common intelligence cannot adequately grasp its 
meaning and that therefore it is invalid as an improper delegation of 
legislative power and violative of due process. We have read por- 
tions of peti[135]tioners’ brief in the Blass Company case which show — 
that they experienced no difficulty in giving the standard a clear 
meaning. Aside from that, subsection (e) fully conforms to the 
doctrines as to delegation and due process enunciated in many recent 
decisions.* 

3. We also reject petitioners’ contention that subsection (e) must 
be construed to mean that the furnishing of services and facilities is 
unlawful only when—as expressly provided in subsection (a)—the 
Commission finds that the practice has had an adverse effect upon 
competition. Congress validly made the decision that conduct coming 
within the more definite standard of (e) was unlawful. We see no 


*Cf. Corn Products Refining Co. v. Federal Trade Commission, 324 U. 8S. 726, 744-745, 
40 F. T. C. 892. 


* Cf. Kennedy v. Gibson, 8 Wall. 498, 506; First National Bank y. Williams, 252 U. S. 
504, 511. 

S’ Markham y. Cabell, 326 U. S. 404 (December 10, 1945): U. 8. v. Rosenblum Truck 
Lines, 315 U. S. 50, 55; Butts v. Merchants Transportation Co., 230 U. S. 126; The 
Abby Dodge, 223 U. 8. 166; U. 8. v. Walter, 263 U. S. 15: U. §. v. American Trucking Asso- 
ciations, 310 U. S. 534, 542-544; U. 8. v. Dickerson, 310 U. S. 554, 561-562; 8. B.C. v. 
Joiner Corp., 820 U. S. 344, 350-351; Johnson vy. U. 8., 163 F. 30, 82 (C. C. A. 1); Van 
Beeck v. Sabine Towing Co., 300 U. S. 342, 851; U. 8. v. Hutcheson, 312 U. S. 219, 235; 
Keifer v. R. F. 0., 306 U. S. 381, 891 note 4; Federal Deposit Ins. Corp. v. Tremaine, 133 
FR. (2d) 827, 830 (C. C. A. 2); ef. Stone, The Common Law in The United States, 50 
Harv. L. Rey. (1986) 4, 13-16; Burstein vy. United Lines Co., 184 FB, (2d) 89, 93 
(C. C. A. 2) ; Commissioner y, Beck’s Estate, 129 F. (2d) 248, 245 (C. C. A. 2). 

*See, e. g., Mahler v. Eby, 264 U. S. 32, 40-41; U. BS. v. Shreveport Grain & Elevator 
Co., 287 U. S. TT, 85; Sunshine Anthracite Coal Co. vy. Adkins, 310 U. S. 881, 397-398; 
‘Opp Cotton Mills v. Adin, 312 U. S. 126, 142-146; Yakus v. U. S., 321 U. S. 414; Mulforé 
Vv. Smith, 807 U. S. 38, 48-49; Guiseppi v. Walling, 144 F. (2d) 608, 615-623 (C.Geas 
:2); United Bus Corp. v. Commissioner, 62 F. (2d) 754, 755-756 (C. C. A. 2). 
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reason why the limitations contained in (a), or their equivalent, 
should be read into (e).5 

4. Petitioners ask us, in any event, to modify the provision of the 
Commission’s order which makes it applicable to “other retail pur- 
chasers who in fact resell such products in competition with retailers 
who receive such services.” Petitioners assert that “Arden does not 
sell any of its products to wholesalers who in turn sell them to retailers.” 
But the evidence shows that petitioners have, before 1941, sold to 
retailers directly and also indirectly through wholesalers or jobbers, 
and have discriminated in favor of some indirect purchasers and 
against some competitive retailers who made direct purchases, although 
furnishing some demonstrator services to other direct purchasers. 
The order appropriately prevents a resumption of that pactice. Peti- 
tioners express an apprehension that it may compel them to accord 
demonstrator services “on proportionately equal terms” to retail stores 
which acquire Arden products from so-called “bootleg sources.” As 
that question did not arise in the proceedings before the Commission, 
we construe the order as not intended to cover it.® 

Petition for review dismissed; enforcement of the Commission’s 
order granted. 


SAMUEL H. MOSS, INC. v. FEDERAL TRADE COMMISSION? 
No. 18813—F. T. C. Docket 4405 


(Circuit Court of Appeals, Second Circuit. June 19, 1946) 


APPELLATE PROCEDURE AND PROCEEDINGS—MOopIFICATION OF PRIOR AFFIRMING OR- 
DERS—PROPERTY—DISCRIMINATING IN PRICE IN VIOLATION OF SEC. 2 (a) OF 
CLAYTON ACT. 


A motion to modify order of Circuit Court of Appeals which affirmed order 
of Federal Trade Commission directing petitioner not to discriminate in price 
of rubber stamps sold in interstate commerce in yiolation of Clayton Act 
would be denied where there was no change which court thought was neces- 
sary or desirable to make. 


5 Cf. Corn Products Refining Co. v. Federal Trade Commission, 144 F, (2d) 211, 215, [39 
F, T. C. 664] (C. C. A. 7); and see 324 U. S. 726, 745; Oliver Bros. v. Federal Trade 
Commission, 102 F. (2d) 763, 766-769 [28 F. T. C. 1926; 3 S. & D. 86] (C. C. A. 4); 
Biddle Purchasing Oo. v. Federal Trade Commission, 96 F. (2d) 687, 690-691 [26 F. T. C. 
1511; 2 S. & D. 447] (C. C. A. 2, cert. den. 305 U. S. 634) ; Great Atlantic & Pacific Tea 
Co. v. Federal Trade Commission, 106 F. (2d) 667, 673-678 [29 F. T. C. 1591; 3 S. & D. 
146] (C. C. A. 3, cert. den. 308 U. S. 625) ; Southgate Brokerage Co. v. Federal Trade 
Commission, 150 F, (2d) 607, 609-610 [41 F. T. C. 430] (C. C. A. 4, cert. den. December 
3, 1945). 

6 We do not consider the question whether persons buying from “bootleggers” are ‘‘pur- 
chasers” within the meaning of subsection 2 (e). 

1 Reported in 155 F. (2d) 1016. For case before Commission, see 36 F. T. C. 640. 
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(The syllabus, with substituted caption, is taken from 
155 F. (2d) 1016) 


On motion to modify prior decree affirming order of Commission, 
motion denied. 

Mr. Henry Ward Beer, of Washington, D. C., for petitioner. 

Mr. W.T. Kelley, Mr. Walter B. Wooden, and Mr. Phillip R. Layton, 
all of Washington, D. C., for respondent. 

Before L. Hanp, Avcusrus N. Hanp, and Cuarg, Circuit Judges. 


Per Curiam: 

The petitioner has moved us to modify our order entered on April 
17, 1945 [148 F. (2d) 878, 40 F. T. C. 885]; but, as there is no change 
which we think it either necessary or desirable to make, the motion 
will be denied, quite aside from the question of our power to change 
the order at this time. However, some uncertainty has arisen as to 
the meaning of some of the language in the opinion, which it is desir- 
able to clarify. The following passages will be deemed amended as set 
forth below. 

The second sentence of the first full paragraph of the left column 
of page 380 will read as follows: “We agree that he must prove that 
he did not mean to undercut his competitors’ price; but when he has 
in fact undercut that price, we reserve the question whether it is neces- 
sary as part of that proof, for him to show that he did not know what 
that price was.” The third sentence of the same paragraph will read 
as follows: “That is to say, we need not now decide more than that 
the offer shall be made without actual intent to undercut his competi- 
tor’s price.” The fifth sentence of the last paragraph of the left column 
on page 380 will read as follows: “Once the petitioner was shown to 
have charged different prices and failed to prove that this did not 
‘lessen competition,’ it could not escape without showing that the 
offers which it made were either in fact no lower than that of its com- 
petitors, or that it did not mean them to be.” 

The motion is denied. 
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Thomson's Garlic and Parsley Tablets... S38 (Q8809) 
Tin@le's Special Wormer Egg Mash... = ee ee ee Sor 
Tobacco habit, treatment for sD S48 (040) 
Tobacco Redeemer _-- 20 a ee ee ee S48 (040) 
Treatment for the tobacco: habit. 2s 543 (040) 
“U.S. Certiiied™ poultry <~ ee  e) ee ee ee 388 (4150) 
“UG. SS Pollorem ested” to wits. se ee SS (4150) 
Utnbrelias. ee eee dos: 
Varnish brushes is ar Mo | 
VeniSn@8 20S oo cee ee an ae So 
Vermituge, poultry <a Ee ee XH 
Vitamin B Complex Tablets, Phillips... 5352 (08814) 
Vitamin ‘preparation... ~ 2s ossc et et se 350, 55S 
Wearing apparel, women’s... RS (4192), 8G (4156). 
‘Women's Daten he ee ee ee RW, OQ, 1 (4182) 


Women's wearing apparel. ——~-~-~ BS (448), BE (4156) 
Wormer Egg Mash, ‘Tindle’s Special 98% ceeeiosoae eee ANS 


SAAT ne at eee OS a ee S86 (4159) 


INDEX + 


DESIST ORDERS 


Page 
Acts, unfair or deceptive, condemned in this volume. See Unfair methods, 
etc. 
Adjustments, delaying or withholding. (See Delaying, ete.)___--________ 296 ~ 
Advertising falsely or misleadingly: : 
As to— 
Business status, advantages or connections— 
Dealer being— 
@ustommtailOrs se = =o. eee oe ee ee ne se 327 
Moma CLULCE= same San em mein Seen aS ee ee ee 15, 82, 89, 262 
TS yare D1 Cl Os Seren ear ee ee aera ee een 15, 89 
PIDITCCEs LOBY OU SEUIM Son = ae en ee ee ee 89 
COIL OULOL DUSINGSS =a ee mee tae eee ee ey ee 327 
Government connection— 
Slat, (Ob EE ne il on DS Aiea ae SM a ee 424 
Government indorsement— 
“Manufacturer’s registered identification number’______. 89 
EES LOLVAOL USI CSS a een re ee on eee, AO ee ee Soe 
TCL EN) OU So Ae I ona eS SE Re eee 262 
OrezaniZationusandsODerali Ol en ee ee 15, 424 
PR CESOUTIOUL OTE S Ue Lome ar eee eee eee see er ee ee 15, 426 
RenutaLion Successor standing === 2 5 2 a ee ie 
SHUASS NECN) Gora eT re es eee Be es eee ae a ae ee aa a (P 
SEO ga a ee EEA oe ee, 82, 424 
Unique status or advantages— 

BREED CUS TV CLITA Oe oe eee eect ae ee 208 
Comparatiververiisvotmmroduce=.- 2-2. ee 215, 278 
Competitive products being seller’s— 

ID VRC DLC ONS === == mean ae See ee ee eee ea a 15 
SCHUMDOSIEVOTIFO IT OCC De ae eee enge ee 262, 306, 413 
SMe 1S 1 Csi On rn ee ee ee ee een 306 
LEMORGL YESS OY es = sin ate I ll a a Te ee ie 208 
Wiki sities Cia ee ei ee ee eee 97 
WYCOY ON bh a ee he ee ee i ay Ei 321, 355 
(COMCUEL OT SAO TRIS C See ma re ge ee 218 
MTree rrOOdS OL ISCLY COL ee = a ee ee 311, 368, 398, 426 
Government approval or indorsement of product_______--_-_-_-_ 424 
CUR OMe er CULT Cush, Oy bape WON eee eee en ee 215 


1Covering practices included in cease and desist orders and stipulations, at p. 938, in 
instant volume. For index by commodities, involved rather than by practice, see Table of 
Commodities, preceding. 
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Advertising falsely or misleadingly—Continued 
As te—Continued 


Guarantees 22 oo . $93 
History Of productss5.5 3. oc ee cea ee cee ee 72, 424 
identity of product... eee Ae Se PRES Se Se 278 
Indorsement, sponsorship or approval of preduct— 
Government... ...Seessees 2 ee eee 424 
Dent. of Agriculture “R. O. Po? work... 
EMORY LOLA W cance eemecenn tence t ee cease er 426 
Manufacture or preparation of product... 398° 
SUIGISODNG scswas aac aSe ee ce ee ee 270 
SGCRNNOGR on ic ee 208 
INQtUDG GE RIGUUCMS on ate ee eee 22, 208, 2TS, 285, S06, 418, 426 


By depictions. 


Brict re eee ee ee ae 89, SLL, 327, 863, 398, 426 


Qualities or properties of product or service— 


Auxiliary, supplementary or improving. 22, 56- | 
Cosmetic, toilet and beautifying. SO, 108, 285, 349 
Denilatety—...66 oe ee ee 349 
ECUHOMISING. OF Saving. = 22, 402 7 
Punctional eectiveness, operation and SOONG... 5 eee 218, 402 


Medicinal, therapeutic, remedial and healthful 


T2, YT, 249, 278, 372 


Nutritive— 
61) one ota Ret aie cet 
Penetrating no on ee 


Preventative or protective... = 80, 56, 372 


806 


56, 


Productive a 215 

Renewing, restennie. a ee 30 
Quality of produet i sw So 3938 
Refunds, returns, reimbursements... 215, 393 
Sample, offer or order conformance. 296, 4: 


Scientific or relevant facts. REDO | Yor RY | 
Source or origin of product— 

Maker. 

ee nee eens ite ute. Tedd co 

Domestic being iImported___- 

By depictions 

Special or Hmited offers 

Saerifice sales. 


ephemera ten eaten tert eee 
ee ee ee eee we eee ee 


a re ce 215, 3938 
British royal warrant holder... 22 
RaTNOR G8 an an eee een ee 15) 

Perms and ‘conditions —— ee ee 426 

Tests— 

ONG Ae ee ee Se EE OE ee 

Unique nature af OC! ES ce ee 

Vitamins 


eee eee ee ee LLL NN ee Ak ne en Seen 


“Anti-gray hair” 


SL Se a ck ence me 


327 


INDEX 931 


Desist Orders 


. Page 
“Anti-gray hair” yitamin, misrepresenting as to. (See Advertising, ete) a— 30 
Approval or indorsement of product, Claiming falsely. See Claiming or 
using, ete. 
Assuming or using misleading trade or corporate name: 
As to— 
GOMPOSELO NTO LOGUC were = ee eee eee ee ee 262 
Concealed subsidiary or-—-nlter evo eo eee 426 
IDeglershene an amtiraCule et. ase en eee ae ee 15, 82, 89, 262 
TESONGRSYEK OND WeCCiN E | OTUISHTLGVEAS| Se eee eee es a cl ee tart bank ak. eet eee 262 
Qualities or properties of product or service— 
eT a Ot Vereen eee eRe rere ae eee Sa ee es 349 
Source or origin of product— : 
Place— 
DOmesin ca Demerara) OE CCC see ee mre eee ee ee ee ee 262 
Auxiliary qualities of product, misrepresenting as to. (See Advertising, 
a) ee Oa ee ee ee 2206 
Blood tests, misrepresenting as to. (See Advertising, etc.) _--__-__________ 424 


Branding product falsely. See Misbranding, etc. 

British royal warrant holder, misrepresenting use by. (See Advertising, 

RR) ce ee a = i aa age ag ie ape ger 226 

Brokerage payments or acceptances, discriminating in price through. See 
Discriminating in price. 

Business status, advantages or connections, misrepresenting as to. See 
Advertising, etc.; Assuming, etc.; Misrepresenting business status, etc. 5 
Misrepresenting directly, ete. 

Claiming or using indorsements or testimonials falsely or misleadingly: 

As to or from— 


Government— * 
Dept. of Agriculture “R. O. P.” work___-- eee ee eee eee 215, 424 
“Manufacturer’s registered identification number’_---______ 89 


Clayton Act violations. See Dealing on exclusive, etc.; Discriminating 
in price. 
“Cloisonne’, product misrepresented as. (See Advertising, etc.) ----_-—- 270 
Coercing and intimidating: 
Customers or prospective customers— 
To purchase or support product or service— 


By withholding customer’s property or rights________-__- 296, 426 
Combining or conspiring: 
To— 
Fix prices and hinder competition— 
Through— 
Charging identical delivered prices on basis of total 
WURENASe SeErOlMed | SOC CCS = = =e =e ee eee 36 
sasuke one, Sco uuslizge ii Osml WeNyiKes (Ole = ee ee 36 
Monopolize sale and distribution— 
Through— 
Checking on manufacturers’ observance of agreements__ 36 
Classifying customers by total purchases from all sources_ 36 


Declining consignment sales, mounting on pallets, and 
OCICS ET Vil CCS eee te ee ee ee 36 
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Combing or conspiring—Continued 
To—Continued 
Monopolize sale and distribution—Continued - 
Through—Continued 
Filing and disseminating trade statistics______________ 36 
Filing copies of invoices and orders___-_-_-_____-_-___ 36 
Filing “credit memoranda” disclosing nature of credit 
GIVE CUSLOINCEN === = = ee 
Filing credit reports and refusing to sell delinquents 
On open acount. <2". 5S 36 
Fixing identical delivered prices and discounts_________ 36 
Comparative merits of product, misrepresenting as to. (See Advertising, 


36 


Ely). SNe he Be ee ee 215, 278 
Comparative prices.. (See Misrepresenting directly, etc.; Prices, etc.)____ 296 
Competitive products misrepresented as seller’s—by depictions. (See 

Advertising, Cte): 32s) 2S Lea 5 Soe ee ee eee 15 
Composition of product, misrepresenting as to. (See Advertising, etc.; 

Assuming, ete., Misbrandiug, etc.; Using misleading, etc.)_______ 262, 306, 413 
Concealed subsidiary, assuming misleading name as to. (See Assuming, 

CLG.) a ee ee SE ee ee ae eee 426 


Concerted price fixing. Sée Combining or conspiring. 
Conditions of use of product, te ee as to. (See Advertising, 


CtG. iat se So as ee ee ae ee ee 218 
Conformance of product to samples, misrepresenting as to. (See Adver- 

tiSing; “ele. < OMetine Cte, )\s se ee ee 296, 426 
Consignment sales, declining, in monopoly conspiracy. (See Combining, 

ClCH Se S52 2 ae ee ca Ss so es Ses ee ee 36 
Conspiring, hindering competition by. See Combining or conspiring. 
Cosmetic qualities of product, misrepresenting as to. (See Advertising, 

ClC:) (a2. 2s ee ee ee ee ee 30, 103, 285, 349 
Custom tailors, dealer misrepresenting self as. (See Advertising, ete. ; 

Misrepresenting business:status, cte)2 es ee 327 


Dealer misrepresenting self as— . 
Custom tailors. (See Advertising, etc.; Assuming, etc.; Misrepre- 


senting business ;status;* ete = se eee ee 327 
Manufacturer. (See Advertising, etc.; Assuming, etc. ; Misrepresent- 
ing“businecs: status: 660) 222 ee ee ee 15, 82, 89, 262 
By, depictions2 2-232 eo tert Be ae 15, 89 
Dealing on exclusive and tying basis 
In:violation Of section 37 ClayioncAch= = -4- a a 372 
Delaying or withholding corrections, adjustments or returns___..____ 296 


Depictions: 
Competitive products misrepresented as seller’s by. (See Advertising, 


CLG.) a Ra Sia ace te ee 15 
Composition of product, misrepresented by. (See Advertising, 
CC) a a a ee 262, 306, 413 
POM misrepresenting self as manufacturer by. (See Advertising, 
; Misrepresenting busines status, etc.)__._..--- 15, 89 
ads of product misrepresented by. (See Advertising, Cte) ae em 306 


Depilatory qualities of product, misrepresenting as to. (See Advertising, 
etc.; Assuming, etc. ; Misbranding, etc.; Using misleading, ete.)_________ 349 
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Page 
“Direct to you” selling. (See Advertising, ete.; Misrepresenting business 
SUED IS EURO) SY IE a ee a a ee a ee Ngee, 89 
Discriminating in price: 
In violation of section 2, Clayton Act— . 
Through— 
Brokerage payments or acceptances________ Soe LOS HA, L192 


125,182, 188, 148, 155, 165, 173, 180, 188, 196, 202, 256, 292, 348, 408 
Classifying customers on volume of annual purchases from all 


SO UNE COS See ee ee ee ee ee ee 36 

Domestic product misrepresented as foreign. (See Advertising, etc.; As- 
Suming, etc.; Misbranding, etc.; Using misleading, etc.)_.___________ 226, 262 
Hconomizing qualities of product, misrepresenting as to. (See Advertising, : 
a er 22, 402 
COE CIN Sen S SewrOneciilly= ee me ae ee ee ee ee 426 
Exclusive dealing. (See Dealing on exclusive, ete.)_.____-_______ Be 

Exclusive line, misrepresenting as to. (See Advertising, etc.; Misrepre- 
SPU Se USI CSSe SCAT C TCS). 2 See awe en 208 


Failing to reveal material facts. See Neglecting, etc. 
Fictitious pricing. See Misrepresenting prices, ete. 
Fixing prices. See Combining or conspiring. 


£. o. b. plant, refusing to sell, in monopoly conspiracy_________________ 36 
Foreign: domestic product misrepresented as. (See Advertising, etc.)__ 226 
Free goods or service, misrepresenting as to. (See Advertising, ete. ; Mis- 
representing directly, ete.; Offering, etc.) _._._-___._______-_ 311, 368, 393, 426 
Freight equalization system, using to monopolize trade. (See Combining 
QUE en. ee eee eee ee ee ee eee 36 
Functional effectiveness of product. (See Advertising, etc.) -___________ 218, 402 
Going out of business. (See Advertising, etc.; Misrepresenting business 
GUIETS Ce.) eS oe ee ee ee aS el eek ee 327 
“Gold effect’, misrepresenting product as. (See Advertising, ete.)______ - 208 
Government: 
Connection—‘R. O. P.” (See Advertising, etc.; Misrepresenting busi- 
MES SES LUUUS aiCLC) == eae ee ee 2 oe en Se | ee 215, 424 
Indorsement—‘Manufacturer’s registered identification number.’ 
(See Advertising, etc.; Misrepresenting business status, ete.) ____ 89 
Guarantees of product, misrepresenting as to. (See Advertising, etc.; Of- 
LOTING @ CLC) ae 2 Poe ot ae ee ea ee Ba on a 215, 393 
History of: 
Business, misrepresenting as to. (See Advertising, etc.; Misrepre- 
SCUipii om OUSIICSSmSCALUIS mCUG: ))eaeere = ere eee en ee ee 82, 215 
Product, misrepresenting as to. (See Advertising, etc.)_--__-____ 72, 424 
Identity of product, misrepresenting as to. (See Advertising, etc.)-_-___ 278 
Imported, domestic product misrepresented as. (See Advertising, 
LCA), Sen nee rr ee ee eee ea SiS Se ei ee eae 226, 262 
Indorsement, sponsorship, or approval of product by Government, mis- 
Tepresentn eas tOm CSCCuC AMIN CLC) = ee 89, 215, 424 


Intimidating customers. See Coercing and intimidating. 
Location of business, misrepresenting as to. (See Advertising, etc.; As- 
suming, etc.; Misrepresenting business status, (Ciera hates eae port op i ae 262 
Lottery schemes in merchandising, using. (See Using lottery schemes, 
(SEOs )) ayete ROME i ote aaa Ge pes i EN ee ge 311, 335, 363, 386 
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Page 
“Lucky draw” sales scheme, using. (See Advertising, etc. ; Misrepresent- 
ine MdInECtly. ~CtC:)\- a= es oa ee ee ee 84 
Maker of products, misrepresenting as to. (See Advertising, etc.) __-_____ 208 
Manufacture of product, misrepresenting as to: (See Advertising, etc.) 
RIES ODN ee cca ee oe to ras ete ee oS ee (0) 
SOS NOC RIT OO oy see aes es I ee ee oe = 208 
Manufacturer, dealer misrepresenting self as. (See Advertising, ten 
Assuming, ete.; Misrepresenting business status, etc.) ~________ 15, 82, 89, 262 
By aehicnons ed et I Se ee ee eee ie ee 15, 89 
Medicinal, therapeutic, remedial and healthful auatities of product, mis- 
representing as to. (See Advertising, ete.) _~__________ 56, 72, 97, 249, 278, 372 
Mineral content of product, misrepresenting as to. (See Advertising, etc.) _ 97 
Misbranding or mislabeling: 
AS to— 
Business status, advantages or connections— 
LO Yepes eves | Over ase! TAN MONO DIST eee ee 89 
MES © CAIUS MO cece ee ee Se eS a 262 
COMPOSHEVOM( 2 os ee oe ees Sees ee ee 306, 413 
By, OLED CULO I Sie eee ren eee ee ee ee rere Se a ne 306 
WOO) Eee cena CY TS Leer Oo Se te ee 355 
VOCs PROGIUTIGES: ON SNS UNOS Se 321, 855 
Dealer being manufacturer______ Sages es ets ae a ne 262 
DOANE AE TORO EL [Noms iow NOAM 226 
ING UUT SOT RTT O CUI Gasman meee eee ee oe San 306, 413 
IBY? CC CHlON Ges tee eee Deen Ore eee Oe ee 306 
Qualities or properties of product— 
WC PAV AU OI Yass ee wee ee oe ee ee ee ee 349 
Source or origin of product— 
Place 
IDLOUTESUNE LSS aia OCT eG 262 
By. depiction s2 = 2 2 Sean Seat ie ee eee ee 262 
NGOLL 2 AO GLUICHSN UAW DIA INGE 021, 355 
Misleading product name or title, using. See Using misleading, ete. 
Misleading trade or corporate name, assuming or using. See Assuming or 
using, etc. 
Misrepresenting business status, advantages or connections: 
As to— 
Dealer being— 
CuStOM: CANONS” 2 Boe Ss eee te 327 
Miemny ute! CU Cees ee I = ee 15, 82, 89, 262 
DY. GepiChlOns 2a eo 15, 89 
a ILOCL UO YOUL, SOUS tse 5 en a eee ee 89 
Bixchusive (ine- 2222. ee ee ee ee 208 
Colne Out Of DUSinese. act hs. se, ee a 327 
Government connection— 
TR Os eae ea coe ete ee 215, 424 
Government indorsements— 
Department of Agriculture “R. 0. P.” work_______.. 215 
“Manufacturer’s registered identification TAWA Ne 89 
Frys ALE OY, = cas ce eee ee ee ee Step Hate e 82, 
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Misrepresenting business status, advantages or connections—Continued 
As to—Continued 

OCA ONT OL DUSINESS =a eae Se ae eee el ee 262 
Organiza tionrandsoperntone= ses ee Ne et 15, 424 
PETSOnMeICAM (esta iene ee wens ms te See ey SP Red dete 15, 426 
REPUTALIOMESUCCESS OF Sha ndin> a= ee eel oye eee 72 
PSPC: WOMEN, (ERG 25 Si eh oak ee Oe A 72 
Source— 

1S) Cee ee ee Se ee ee es ee Es se Se 226 
BS 1300, cpa eee Sia A a a 82, 424 
Suceess; usé or Standing of product==2. 3 ee ee 215 

Misrepresenting directly or orally by self or representatives : 
As to— 
Business status, advantages or connections— 

SONS (5757s CTS Be eae ees ee ae et ee ee | ee = 426 
(GOMPITALLYVC, DIACL GS Se eee ee eee Se el ee es 296 
MibeeweoodsStorlsery ices: Sas sate se ee ee ae 426 
8 DRY © 18 babe Ny FY ame a IRS ape ee ee Sk 426 
Natures Ory produc. = == see soe Reet Oe Le Fe ae ee 426 

ee Priccgs=s = = ee a ee ee ae ee 296, 426 
Samples offeror order conformance: 22222 sas Set 296, 426 
Special or limited offers________ perl A ihe th Bisie . Wi ee ayes) 296, 426 
Parimceang CONC AOnS me. 8 Beek ae ee eae 426 
Misrepresenting prices: 
As to— 
CONC EDNO 2, lg es aoe see a beet Skee ee an See 296 
Pixacrerated: stciitiGus=== = = = eek es ae ee ee 31d, 363 
Moreed-oresacrificersaleg ss Wss- ee ele a oe ee 327 
Resular pemeespecial reduceq mee es == ee ee ee 296 
Rewuimbeiice wholesales tea os Weis Se eee as ee ee hee 8 89 
Specal imtroduciory or advertising = 222 __ =e 426 
Visual peimmetspeeial reduced ==) ee ee 827, 393 
Monopolizing sale and distribution of product. See Combining or 
conspiring. 


Nature of product, misrepresenting as to. (See Advertising, etc. ; Mis- 
branding, etc.; Misrepresenting directly, etc.; Using Misleading, etc.) —- DP es, 
208, 278, 285, 306, 413, 426 


Bye Cepichion see ee ee ep ee 306 
Neglecting, unfairly or deceptively, to make material disclosure : 
As to— 
Composition— 
Sr Wools Products: Labeling Ache: 5. 256. Sete deeed 321, 355 
INGUStanGAT ane hatacte lee sreetee et oe eee 426 
Sue GL yee ae ee een ee ee ee te an ae 1, 249 
Source or origin— : 
Wool Products Labeling, Aets==-----=—2-____ ===----- = 821, 355 


Non-disclosure of material facts. See Neglecting, etc. 
Nutritive qualities of product, misrepresenting as to. (See Advertising, 
Eo ee ee ee ee ot 56 
701631—48—-vol. 4262 
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Offering deceptive inducements to purchase: (See also Unfair methods, 
etc.) 
Through— 
Representing or offering, falsely or deceptively— 
Hree'2o0ds.0r Services. =. ee ee _ 426 
Price included in charge or service otherwise 
detianded). 2.2.2) a2. 2 eee 311, 368, 393 
Guarantees - 2 i ah ee ee 215, 393 
CAMCKY “OPAW i s== 2255 8 ete eee ee ee -. 426 
Refunds 2-2 3 4 ase Bs ee ees ere 215, 398 
Sample, offer or order conformance______________ 296, 426 
Special offers, savings and discounts______________________ 327 
Special or. limited: offers= 22 2 a eee 296, 426 
Terms and. conditions2202) + es eee Belek Seen 426 
Organization and operation of business, misrepresenting as to. (See 

Advertising, etc., Misrepresenting business status, etc.)_____________ 15, 424 
Pallet shipments, declining to make, in monopoly conspiracy. (See Com- 

bining,— ¢tc,))2.. 2. se eee 36 
Passing off competitors’ products as seller’s— 

By depictions = 2-7-3 Se ee ee 15 
Performance of product, misrepresenting as to. (See Advertising, ete.)__ 398 
Personnel or staff, misrepresenting as to. (See Advertising, ete.; Mis- 

representing »business.status, etc.)in--- = = - ee ee ee 15, 426 
Place of origin of product, misrepresenting as to. (See Advertising, etc.; 

Assuming, <ete,) 2228 ca 5 Re ne ee ee 226, 262 
Preventive or protective qualities of product, misrepresenting as to. (See 

Advertising,. ete:)._ ae ee i ee 30, 56, 372 
Price discrimination. See Discriminating in price. 

Price fixing. See Combining or conspiring. 
Prices, misrepresenting as to. (See Advertising, etc.; Misrepresenting 

directly; ete.) -2252* 2 3k. I eee Ne ie eee 89, 311, 327, 363, 393, 426 
Productive qualities of product, misrepresenting as to. (See Advertis- 

ing, ‘ete,) 2520 ee be ee ee 215 
Qualities or properties of product, misrepresenting as to. See Advyertis- 

ing, etc.; Assuming, etc.; Misbranding, etc.; Using misleading, ete. 

Quality or product, misrepresenting as to. (See Advertising, ete.)______ 393 
Refunds, returns or reimbursements, misrepresenting as to. (See Adver- 

Using, ete, ; Offering, ete;) 2-222... 5:2 ae | 215, 393 
Renewing, restoring qualities of product, misrepresenting as to. (See 

Advertising, ple.) e222 Ss ee ee 30 
Reputation, success or standing, misrepresenting as to. (See Advertising, 

etc.; Misrepresenting business status, ete.)__--..- 72 
“R. O. P.” Government poultry plan, misrepresenting operation under. 

(See Advertising, etc. ; Claiming ete;) 2.552. 2s a ee 215, 424 
Sacrifice sales, misrepresenting as to. (See Advertising 2ete,)@- saa 327 
Sample, offer or order conformance, misrepresenting as to. (See Advertis- 

ing, etc.; Misrepresenting directly, ete: ;"Olfering? ete) 2. 2 ene 426 


Scientific or relevant facts, misrepresenting as to. (See Advertising, 


Cle. ) 22> sae8enscig ccs d 5 apse tae ed ee ee eee ee ee 30, 56, 372, 393 
“Shockproof”, product misrepresented as. (See Advertising, ete.)______ 208 
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Size and extent of business, misrepresenting as to. (See Advertising, ete. ; 
Misrepresentingbusiness status, etc.) 2 se ee 72 
Source or origin of product, misrepresenting as to. (See Advertising, etc. ; 
Assuming, etc.; Misbranding, etc.; Using misleading, etc.) _--_________ 208, 


226, 262, 321, 355 
Special or limited offers, misrepresenting as to. (See Advertising, etc.; 


Misrepresenting directly, etc.; Offering, etc.) ___________________ 296, 327, 426 
Stock, misrepresenting as to. (See Advertising, etc. ; Misrepresenting busi- 
MESSESEACUS celG)) aes ees a eee Se ee a Son et. Se ee, 


Success or standing, misrepresenting as to: 
Business. (See Advertising, etc.; Misrepresenting business status, 


ED a tr Bi fe NN Se wh ei se cre ts Se Bal A eta 72 
ProdnetaaSeertA dyertisinge etc: 2s a ses ee Se te 2 215, 393 
Terms and conditions, misrepresenting. (See Advertising, etc. ; Misrepre- 
Seupmg dineculy-<eues .Omering Cles)ise—— a= Sees ee 426 
Tests, misrepresenting as to. (See Advertising, etc.) ___-______-________ 424 
Tying contracts in violation of section 3, Clayton Act. (See Dealing on ex- 
elusivess CL@a)] eke ses Se oT aS ae alpen 2 Day SIR el EIA A IES, AR bees 372 


Unfair methods of competition and unfair or deceptive acts and practices 
condemned in this volume. See— 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 
Combining or conspiring. 
Dealing on exclusive and tying basis. 
Delaying or withholding corrections, adjustments or returns. 
Discriminating in price. 
Enforcing dealings wrongfully. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or.orally by self or representatives. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 
Passing off competitors’ products as seller’s. 
Using lottery schemes in merchandising. 
Using misleading product name or title. 


Unique: 
ING LUTE OLeDCLOUUCEMEC SEE AC VELLISING CLC.) === a= eae ee nee 72 
Status or advantages of business—exclusive line. (See Advertising, 
etc. ; Misrepresenting business status, ete.) __--_____-_____-_-------- 208 
Using lottery schemes in merchandising _.__________---___-_- 311, 335, 363, 886 
' Using misleading product name or title: 
As to— 
(CONOR NO) = sae oe ee 306, 413 
VVC) ee ce ee ee ee Ao hs EE IS PTT are 355 
COnGIbiOUStOfUS Cs ee a eae eee AES Se RS ME RA nD 218 
Domestic product, being jmpPOrted =a a 226 
Manutacvure,.onepreparavlon =.= essai eae ee ees ee 426 


KC OTOISONNG st en ee Oar (ee cae alee en 0 oo ines SS 270 
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Stipulations 
Page 
Using misleading product name or title—Continued 
As te—Continued 3 
INRUURG OF Product. - a sas Loerie perio ns 35 208, 306, 418, 426 
Qualities, properties or results— 
PRON ALOR Y ee eS ee ee 349 
PeFIGTMOANCE Ss A er en ds lee se The” ae 393 
Source or origin of produet— @ 
MaRGT ae te i hk ee Gt eR rs ieee 208 
PIRCO es Sie Sod cde ta unk an ete ee ee 226 
Vitamin content of product ,misrepresenting as to. (See Advertising, etc.) _ 56, 97 
Withholding customer's property or rights. (See Coercing, ete.) __-__-__ 296, 426 


Wool content of product, misrepresenting as to. (See Advertising, ete. )- 321, 355 
Wool Products Labeling Act, violations of. (See Misbranding, etc.; Neg- 


lecting;) €t@.jein Lau eee eo ek Ral ele Sumi ia Be 321, 355 
STIPULATIONS * 
Advertising falsely or misleadingly: 

As to— Page 
Ailments and symptoms, generally___._§ "2 527 
Business status, advantages or connections— 

Comparative volume of business__.___-.______ 502 (4185) 
Connections— 
Goyernment— 
National Poultry Improvement Plan... 498, 500 
Dealer being— 
CRG Sat et ee eee ee ee ee 545 (08301) 
Laboratory. oc) 8 See a eee 549 (03308) 
Manufacturer 2 eo Eee 502 (4185), 531, 532 (4148) 
Government supervision— 
National Poultry Improvement Plan. 498, 499, 500 
Plant and equipment... 2 ee ee 544 (03300) 
Comparativetjnerits2.< i Oe eee ee eee ____ 580, 585 
(4154), 541 (4163), 544 (03300), 548 (03306), 549 (03309) 
Composition._____ | 501, 507, 584, 585 (4153), 536 (4156), 544 (03300), 
543 (03802), 547 (03304), 549 (03808), 552 (03314) 
Witerins's i220 os 2s ae ee 507 
Contests — ose se ee ee ee 5387 


Price included in charge or service otherwise demanded_ 502 (4184), 


5d2 (03313) 
Government— 


RSC ee oe eo ee ee 53838 (4150) 
National Poultry Improvement Plant 220i ene eee 498, 500 
Government approval or indorsement— 
ESOS BL = ae She Se rs 498, 500 
U.S. Bureau of Animal Jndustry cee Ae ei ee ee 504 
War and Navy Departments... 502 (4185) 


*Page references to Stipulations of the Radio and Periodical Division are indicated by 


italicized page references. Such stipulations are also distinguished by figure “0” preceding 
the serial number of the Stipulation, e. g., “03299,” ete. 
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Stipulations 
Page 
Advertising falsely or misleadingly—Continued 
As to—Continued 
Government certification— 

National Poultry Improvement. Plan__________ =... 588 (4150) 
Guarantees 252s en Pitas rere) oa beth ter 589 (4154), 5388 (4158) 
History. of product... 90s ee Se i) 502 (4135), 506 (4189, 4140) 
Indorsement or approval of produet— 

Government— 

BRS RG, TS is = SRE ed Se ee ee 498, 500 
UpSs Bureauior Animallindustryses-= = aren ema 504 
War-andsNovy-Departments. soos. 5 2S Mei | 502 (4135) 
Manufacture or preparation of product__________ 528 (4144), 535 (4154) 
Nature of product_________ 501, 504, 507, 530, 534, 586 (4156), 538 (4158) 
Old, second-hand or reclaimed product being new_-__________ | 505, 


539, 540, 541 (4162) 
Qualities, properties or results of product or service— 


Antiseptic or germicidal__________________ 588 (4158), 543 (03256) 
Beneltet altace I ee a 559-1 03813) 
Goloringvor tinting. > Bie atime share —-...--~ 548 (03306) 
Cosmetic, toilet and beautifying______ 549 (03308), 550, 551 (08312) 
Deed Oar tan ie ee EN 7 (08805) 
Durabilityeore permanen cess a= aw we abr alee ees Ie 530, 585 (4154) 
ECONOMIZANS ROT Sa Vall oa ee ee ee oe Se 544 (03800) 
Prem reset ance. =. go tn iii Sy ell ne 585 (4154) 
Functional effectiveness, operation and scope in general____ 504, 

506 (4189, 4140), 584, 535 (4154), 588 (4159) 
Medicinal, therapeutic, remedial and healthful______________ 507, 


527, 543 (03256), 544 (03299), 545 (03302), 546, 547 (03305), 
549 (03308, 03309), 550, 551 (08312), 552 (038314), 553 


1D) 05 See ee es Se Ue a ee 547 (03804) 

Ora ry ee ered CP eRYEAE Tete ESS eS se 554 

PNUD TSUGH, Ce ree eter Pee ee ores Mee ea a eee) 507, 544 (03300) 

BreVenLiVer OF eDLOLECLLY Cane ne ek IE 506 

(4139, 4140), 507, 549 (03308, 03309) , 550, 551 (03312), 552 (03314) 

PPP OGUCUIV C Reeme sere eee ae ee er Sewer see 545 (033801) 

Redncling <2 0 2 os 2 ee ae eR Ur fa Oe 552 (03314) 

Rejuvenating______ joe fe 2 ys ett as Sal a et ee oe ad 550 

INGNEWilig Or TeStOTINg == ee nee See ee ety 550, 551 (03312) 

SUP DlSMenihAl BlOo CEM eee eS ee ee 5 Lat ete 507 

Pensilegstren gt ern ew ON A ee es 532 (4149) 

RVC TIT alll eee ee ee re eee) ts a ee eye 504. 

WV UCL TOO tes eee See ee ee EC OE 530 

SALeLy* O1sDLO CUCE ss = saeae aunt a eele e Pee eee 543 (03256) 

Scientific or relevant facts______ 498, 500, 504, 507, 527, 550, 551 (03812) 
Source or origin of product— 

SE) gee ee ets pee a oe rene see Meee 499 

SUCCEES MUSE TOrssHANGIne Ole products teams oe bos. see 534 


Menai ecser cng Giese eorne bee serie on TOL eee Diy lee 538 (4159) 
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Stipulations ae 
Advertising falsely or misleadingly—Continued 
As to—Continued 
Tests— 
Government See ees oe ee eee 583 (4150) 
National Poultry Improvement Plan_____-_----_--__-_ 498, 500 
Unique nature or advantages of product__------------------=--- 506 
(4189, 4140), 543 (03256), 544 (08300) 
Assuming or using misleading trade or corporate name; 
As to— 
Dealer being— A 
Gull se soe re Se ee ee 545 (03301) 
Maboratory see ee ae Se EAS) (O8 308) 
Claiming or using indorsements or testimonials falsely or misleadingly : 
Ag to or from— 
Government— 

SR. Ove BR as Set RE 5 ae a el Bd Dee oe pe ces eee 498, 500 

Un Si Bureau ofAnimal Industiry= sees: oa ee oe 504 

War and iNayy, Departmentss= sa eee 502 (4185) 

Disparaging or misrepresenting competitors or their products: 
As to— : 
Composition. 2-32 = ee 544 (03300) 
Misbranding or misSlabeling: 
As to— 
Composition of product______________ 501, 529, 586 (4156), 547 (03304) 
Natunesoiyprod uct ss Sect See a eae ee eee ee 501, 586 (4156) 
Misrepresenting business status, advantages or connections: 
As to— 
Comparative volume of business____________________-_____ 502 (4135) 
Connections— 

Government— 

National Poultry Improvement Plan_________________ 498, 500 
Dealer being— 

Guilds... BN ee ae ee bone ee 545 (03301) 

Ihaboratory.s25_ eee ee Ee “Sl Pe ee eet 549 (03308) 

VEAL AC hI eee eee ee 502 (4185), 531, 582 (4148) 
Government supervision— 

National Poultry Improvement Plan________________ 498, 499, 500 
Elantand equipment Sa sees sass = nee ae eee 544 (08300) 

Neglecting, unfairly. or deceptively, to make material disclosure: 
As to— 
Composition— 

UA VON se 2 ol one ee 503, 5383 (4151), 586 (4156) 
New-appearing product being old or used______ 529, 589, 540, 541 (4162) 
New-appearing product being reissued=_-- -- 2-2) eee 505 
Qualities, properties or results of product— 

Hun ctionalsettectiveness ae sxe eae eee 504 


Sensitivity to temperature and pressure____ 532 (4149), 538 (4159) 
Safety of product____ 497, 543 (040), 544 (08299), 545 (03302), 546, 548 
(08307), 551 (03311), 552 (03314) 
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Stipulations 
Page 
Offering deceptive inducements to purchase: 


Through misrepresenting or offering, falsely or misleadingly— 
Free goods— 
Price of which included in charge or service otherwise 
GCemanded es awe a ae 502 (4134), 552 (03313) 
CUD EARL eOs Setar SoM pte Ne ai ee SE 585 (4154), 588 (4158) 
Unfair methods of competition, ete., condemned in this volume. See 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or mislead- 
ingly. 
Disparaging or misrepresenting competitors or their products. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 
Using lottery schemes in merchandising. 
Using misleading product name or title. 


Using lottery schemes in merchandising.___--._-= 528 (4143) 
Using misleading product name or title: 
As to— 
Composition of product___ 501, 529, 585 (4158), 586 (4156), 547 (038304) 
Domestic product being imported___._.__.... 586 (4155) 
Government supervision— 
National Poultry Improvement Plan... 499 
SHALE Yeeros ee ee TE ot ae ae ee 505 
Nature-Of product== a =. sae 501, 580, 534, 5386 (4156), 588 (4158) 
Old, second-hand or reclaimed product being new. so ee 505 
Qualities, properties or results of product— 
Cosmetic, toilet and beautifying _____ 549 (03308), 550, 651 (03312) 
Medicinal, therapeutic, remedial and healthful___________ 507 
IN UIGEL Gly Cpe ree ewe ee oe eo Bee ere Sl et ee ee 507 
VG ETE OE | eee ta te, oe a, A Nee eg alae 504. 
Source of origin of product— 
Place— 
HORI MEINE SCHeTe ease 2 eee nn eee ae 586 (4155) 
pa io eee ee ee ees As, ee A en 499 
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